DRAFT COPY FOR WATER SHORTAGE TASK FORCE DISCUSSION (2/27/09)
VIII. Water Use Priorities

A. General I ntroduction (2-Background-{(2-Overview{?)

Water shortage can be defined as a situation in which the demands of competing users exceed the
available supply. During a shortage, water will be allocated among competing usersin one or
more of the following ways:

1. First come, first served (in the absence of an allocation policy)

2. Administrative rule (as determined and enforced by public policy)

3. An established system of water rights (established in public law)

4. Water alocations (defined for categories of water users)

5. Water pricing (perhaps in combination with water allocations)

6. Water sales or water marketing (in combination with water rights or water allocations)

The State of Indiana can determine how these 6 methods will be used to allocate water during
shortages. In the absence of water policy development, most water will be allocated according to
the first come, first served rationale. If the State wishes to assign priorities regarding water use
during shortages, it will develop administrative rules expressing those priorities. Alternatively,
the State might engage in along-term process of developing a system of lawful water rights that
define how water will be allocated during times of plenty and during shortages. In the medium
term, the State might choose to develop a system of water allocations that places limitson
withdrawals by users within selected categories. For example, the State might impose restrictions
on withdrawals from Surface Water Withdrawal Facilities, l[imit groundwater withdrawals, or
require minimum instream flows to protect natural habitats. Upgrades of existing measurement
and reporting capabilities might be required to support such a system of water allocations.

The State might also consider economic incentives to assist in allocating water during shortages.
Water prices influence water use in all sectors, and water pricing structures can be designed to
encourage conservation, particularly during shortages. Conservation can be encouraged also by
promoting water sales (water marketing), in conjunction with a system of water rights or water
allocations. Improvements in water delivery and measuring capability will be needed in some
areas to support innovative water pricing and water marketing programs.

Itislikely that several of the six methods of water allocation will be observed in Indiana during
water shortages in the next 5 to 10 years. Over time, the State can select the allocation methods
that appear to generate the greatest public welfare, and design policies to implement or promote
those methods. Thereis alarge body of literature and substantial empirical evidence describing
the advantages and challenges of aternative water allocation methods and policies.

The following information, based largely on the Indiana Code, might be helpful in forming
preliminary ideas regarding how the State should proceed in devel oping comprehensive, long-
term policies for alocating water during shortages. Some of the information pertainsto the



notion of water use priorities, given the inclination to declare priorities for alocating scarce
resources. However, the assignment of water use priorities should be viewed as one policy option
within the method of allocating water by administrative rule.

B. Helptu-tnfermation Related Existing Authority

1. Domestic Water Use

may—het—leeeteapeut— The prlorlty of domeﬂlc Water use durl ng awater shortage appears to be
established in Indiana Code 14-25-1-3, which provides that: “the owner of land contiguous to
or encompassing a public water course shall at all times have the right to the use of water
therefrom in the quantity necessary to satisfy his needs for domestic purposes, which shall
include, but not be limited to, water for household drinking purposes and drinking water
for livestock, poultry and domestic animals. The use of water for domestic purposes shall

have prlorlty and be superior to any and all water uses.” Fhepriorities-of-othertses-must

2. Other Beneficial Uses

Guidance nr-these-decisions-may for other water use priorities implemented during a water
shortage can also be found in policy statements made in both Indiana Code 14-25-1-1 and 14-25-
3-3 which state: “ (a) that the general welfare of the people of the State of Indiana requires
that the surface water resources of the state be put to beneficial uses to the fullest extent
and that the use of water for non beneficial uses be prevented...”; and (b) “It is a public
policy of this state in the interest of the economy, health, welfare of the state and the
citizens of Indiana, to conserve and protect the ground water resour ces of the state...”

3. Water Sales From State Financed Reservoirs
Also of potentia interest is Rule 312 |IAC 6.3-4-1, which establishes the following water
allocation priorities for withdrawals from State financed reservoirs under the provisions of 1C
14-25-2:
A) First Priority isfor the use of water for domestic purposes as described in I1C 14-25-1-3.
B) Second priority isfor the use of water for health and safety.

C) Third priority is for the use of water for power production that meets the contingency
planning provisions of the drought alerts described in 312 IAC 6.3-5-2.

D) Fourth priority isfor the use of water for industry and agriculture (not described in A, B,
or C) that meets the contingency planning provisions of the drought alerts described in
312 1AC 6.3-5-2.



E) Fifth priority is for the use of water for a purposed described in clause (C) or (D) that
does not meet the contingency planning provisions of the drought alerts described in 312
IAC 6.3-5-2.

F) Sixth priority isfor the use of water for any other purpose.

4. Significant Water Withdrawal Facilitiesin accordance with 1C 14-25-7-15, all significant
water withdrawal facilities (SWWF) must register with the Department of Natural Resources and
report water use annually. A SWWF is defined in the statute as “the water withdrawal facilities
of a person that, in the aggregate for all sources and by al methods, has the capability of
withdrawing more than one hundred thousand (100,000) gallons of ground water, surface water,

or ground and surface Water combl ned in one (1) day Ln—&stabhehrng—pnenﬂ%—emphae&must
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The foIIOW| ng six (6) Water use categorles have been establlshed for reglstered SWWFsin the
Siate these users and include the following 7 uses:

(1) Domestic Supply

(21) Public Supply

(32) Energy Production

(43) Irrigation

(54) Industrid

(65) Rural
(¥6) Miscellaneous

When establishing water use priorities, consideration must be given to registered SWWFs due to
their potential impacts on the State’ s water resources. Some of the six SWWF water withdrawal
categories are not found in all of the 22 nine Water Shortage | dentification Regions.

5. Instream Uses

The SWWF water withdrawal categories do not include instream uses. The optimal allocation of
instream flows during water shortages requires consideration of both private and public benefits.
Some instream uses such as swimming, recreational boating and aesthetic appearances might be

assrgned I|ttIe or no pr|or|ty durlng seneu&dreugwater shortages but—may—bn—ng—the—leudest

geg ala's’a A be—S\ ll alay

appearane% A hlgher priority mlght be assrgned to malntalnlng m|n|mum stream—ﬂews
streamflow to prevent water quality degradation or preserve wetlands.

6. Emergency Regulation of Ground Water Rights

Some priority of use has been established for small capacity water wells (typically domestic
wells) by Indiana Code 14-25-4 which provides protection for a small capacity well owner
against the impacts of pumping by a one or more significant ground water withdrawal facility if
# the withdrawals substantially lowers ground water levels, resulting in the failure of a domestic
well to provide its normal supply of water. In addition, Section 12 of the statute allows for the



restriction of pumping by a SWWEF if “there is reasonable belief that continued ground water
withdrawals from the facility will exceed the recharge capability of the ground water resource of
the area’”.

7). Indiana Department of Environmental Management Allocation Priority Considerations

It is recognized that the geographic area affected by drought conditions could vary greatly in size
and distribution water resources. The prioritization of allocations should consider the nature and
composition of the affected area and decisions about allocations should account for local
conditions. For instance, if al of the drinking water in a drought-affected area was from ground-
water sources which showed minimal effects from drought, then allocations should be made
using that information and priorities outlined below should be adjusted.

A) Health Protection - which includes water uses such as: drinking water; medical services;
maintaining sanitary conditions in homes, hospitals, schools and places of business; fire
protection; and other supporting mechanisms that maintain these water uses. This water
use should be given highest priority.

B) Public Safety - which includes water used for power generation to operate critical
infrastructure such as: transportation; food supply; drinking water facilities;, wastewater
facilities, and other facilities designed to protect public safety along with essential
residential uses.

C) Commerce —which includes water used for industry and agriculture. Uses which support
health protection and public safety such as production of power, medical supplies, food
supplies, fuel supplies, etc., should receive primary consideration.

D) Natural Resources —which includes water used for the maintenance of wildlife habitat.
Priority should be given to unique habitats and species.




C. Recommendations



1)
2)
3)

4)

5)
6)
7)

8)

Task force should establish policy that setsframework for water use
prioritiesrather than establishing actual list for state.

Health and Safety should have highest priority per IDEM experience (2007
drought and 2008 floods).

State should deter mine existing statutory “top priority uses’ and factorsfor
establishing additional priorities.

Prioritiesmust be established locally/regionally to be effective, and should
not be based solely on statutory requirements, but reflect available water
resour ce (and current water use?).

List of priorities can be modified by local/regional entities during planning
pr ocess.

Funding is necessary to assist communities establish water plansand
priorities. Planning should be completed with state assistance.

Water supply planning should beincremental. I nitial regulation of SWWFs
may be appropriate.

Task force may recommend legislation requiring regional planning that
includeswater use prioritieswith implementation support by state agency
staff.



