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APPEARANCES 1 CHAI RVAN SCHENKEL:  ®ood norning.  If | could
) 2 have your attention, we will call this meeting to
Greg Schenkel, Vice Chairman . . .
3 George Pillow (via phone) 3 order of the Indiana Hrse Raci ng Conmi ssion.
Susie Lightle 4 \lcone all to Hoosier Park. And | want to thank,
4 Wlliam MCarty 5 first of all, all the official staff and everybody
5 Mke Smth, BExecutive Director 6 fromHoosier Park for their willingness to host us
Deena Pitman . . . . .
6 7 again and provide us with a great spread again this
Lea Ellingwood, Esq. 8 norning for breakfast. Thank you so nuch, and we
7 Holly Newell, Esq. 9 appreciate your hospitality. Hopefully, it is
I'NDI ANA HORSE RACING COVMM SSI CN 10 going to dry out and be a great racing season
8 1302 North Meridian Street, Suite 175 11 conin soon
I ndi anapolis, IN 46202 g_ up ' . .
9 AGENDA 12 Wth that, we will call the meeting to order.
10 1. Litigation update 6 13 And | would ask as we go through the meeting, just
11 2. Consideration of Settlenent Agreenent in |IHRC 14 a COUp| e of announcerents, if you cone to the
12 Staff vs. Krista Harmon 9 15 nicrophone to speak, please speak slowy, state
13 3. Consideration of Respondent's Verified Objections P peak, p_ s P ) y’_
14 to Findings of Fact and Recommended Order RE: |HRC 16 your name and your affiliation, if there is one, so
15 Staff vs. Joseph Baliga, DVM 10 17 that our court reporter can get everything
16 4. Consideration of Respondent's Verified Objections 18 accur at el y recorded as we go through today' S
17 to Findings of Fact and Recommended Order RE: |HRC 19 busi ness matters
18 Staff v. Bobby Brower 34 ) : .
19 5. Review of Commission rulings 58 20 Wth that, Mke, do you have a few opening
20 6. Conmission Consideration of proposed energency 21 comments that you would |ike to nake, please?
21 rule changes 58 22 MKE SMTH Sure. Thank you, M. Chairnan.
;2 £ _Appr?;’_"’"_olf |H_°°ts' er Park's 2017 Standar dbr ed65 23  As all of you may or may not be aware, Chairman
racing offticial 1S .
24 8. Approval of Indiana Gand' s 2017 Thoroughbred and 24 \éathervex decided to st ep down on the 17th of
25 Quarter Horse racing official |ist 66 25 February to go on and do, | can't say better, but
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1 different things inlife. So we wanted to thank 1 fined each trainer $500 and required that the purse
2 himfor all his years of public service and serving 2 beredistributed for all the relevant races.
3 as our chairman. So M. Schenkel is our vice 3 Both Roth and Qullipher filed petitions for
4 chairman who will be chairing the neeting today. 4 judicial review The parties filed cross-notions
5 And we appreciate all the good thoughts for Tom 5 for summary judgment, and the trial court
6 CHAI RVAN SCHENKEL:  Certainly, other 6 considered briefs and oral argunment and ultinately
7 commissioners, fellow comm ssioners appreciate 7 upheld this Coomission's order. Roth and
8 Toms service and thank himand wish himall the 8 Qillipher's tinme to request appellate review has
9 best. He did an admrable job here in these | ast 9 expired. And Conmission staff has accordingly
10 couple of years leading us. So thank you for that, 10 issued rulings on these matters putting both cases
11 Tom and we are indebted. 11  to rest.
12 I'dlike to at this tinme swear in the court 12 The second order in your booklet relate to
13 reporter. 13  Captain Jack Racing Stable. You heard this matter
14 (A this time the oath was adnministered to the 14 in 2015 as well. And you decided at that tine that
15 court reporter by Chairman Schenkel .) 15 Captain Jack Racing Stables --
16 CHAI RVAN SCHENKEL:  Cormi ssi oner McCarty 16 CHAI RVAN SCHENKEL:  Hang on just a second.
17 nentioned so that you all understand because we do 17 (At this time Conmssioner Pillowjoined the
18 have a smaller conmssion, we do have a quorum here 18 nmeeting by phone.)
19 wth three of us. Qur fourth nenber, George 19 CHAI RVAN SCHENKEL:  So everybody knows, this
20 Pllow is set tocall in. That's why we have this 20 is Conmissioner George Pillowcalling in fromout
21 speaker phone here. So you may be hopeful |y 21 of town. He has joined the proceedings. Now we
22 hearing in the near future a fourth voice here so 22 have four commissioners. Thank you, George.
23 that we will have four people in attendance here. 23 COW SSI ONER PILLON - Thank you.  Happy to be
24 In attendance today for the mnutes are 24 here.
25  Conmi ssioner McCarty, Conmi ssioner Lightle, nyself, 25 CHAI RVAN SCHENKEL: (o ahead, Hol l'y.
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1 and hope to be soon joined by George Pillow who's 1 M. NEVELL: H, George. Thisis Holly. I'm
2 out of the city but plans to join us by phone. 2 giving a brief litigation update.
3 Wth that, | woul d nove on the agenda and ask 3 I will restart with Captain Jack. You heard
4 for approval of the mnutes of the Decenber 20th 4 this nmatter in 2015. And you deni ed Captain Jack
5 neeting. Are there any additions, corrections, 5 Racing Stables' Mtion to Intervene with a
6 coments that need to be made in that regard? If 6 disciplinary matter involving a trainer. Captain
7 not, | would entertain a notion. 7 Jack filed a petition for judicial review and the
8 COW SSI ONER MOCARTY: | nove for approval of 8 Mrion Superior Court judge granted Conm ssion's
9 the Decenber 20th mnutes. 9 Mtion for Sunmary Judgnent affirmng the decision
10 COW SSI ONER LI GHTLE:  Second. 10  from 2015.
11 CHAI RVAN SCHENKEL:  Moved and seconded.  All 11 No Conmi ssion action is necessary for either
12 those in favor say "Aye". 12  of these matters. This is just to update you on
13 THE COMM SSICN " Aye. " 13 the status of both these cases.
14 CHAI RVAN SCHENKEL:  Mbtion approved. So we 14 CHAI RVAN SCHENKEL:  Nb acti on needed.
15 areinto that. Thank you much. 15 MB. NEVELL: No, sir.
16 First itemon the agenda today is, Holly 16 CHAl RVAN SCHENKEL:  George, you' re missing out
17 Newell will provide us with a litigation update. 17 on the good breakfast provided by Hoosier Park.
18 M5. NEVELL: Thank you, Vice chairman. Good 18 Qher than that, we're glad to have you here. And
19 norning. You have in your booklets Marion Superior 19 we will go onto the next issues here in front of
20 CQourt orders relating to matters that were 20 us.
21 initially heard before this comission. 21 ¥ have before us today two cases, the first
22 First is the consolidated matter of Roger 22 one of whichis the --
23 Qullipher and Mke Roth. Each trainer had a horse 23 M5. NEVELL: | think we skipped over agenda
24 that tested positive for tripel ennamne in 2014. 24 itemtwo.
25 The Commission issued final orders in 2015 that 25 CHAI RVAN SCHENKEL:  |'msorry. There was one
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1 nore for you. This is the consideration of the 1 of the filing of the conplaint. Failure to do so

2 settlement agreement with the staff versus Krista 2 resultsin awaiver of aright to a hearing on the

3 Harnon. 3 adninistrative penalty, as well as any right to

4 M5. NEWELL: Tab two of your bookl et includes 4 judicial review

5 the settlenment agreenment Commission staff reached 5 Commi ssion staff argued to the ALJ that Doctor

6 wth Krista Harnon. Harnon is a Standardbred 6 Baliga did not subnit an answer or a request for a

7 trainer who was found to have contraband on the 7 hearing in atinmely manner and as a result shoul d

8 backside of Hoosier Park |ast year. Harmon was 8 be defaulted. Doctor Baliga' s counsel argues he

9 cooperative and agreed to the settlenent, which 9 was actively involved in defending Doctor Baliga in

10 Conmission staff respectful |y requests you approve 10 arelated matter and shoul d not be defaulted in

11 today. And |'mhappy to entertain any questions. 11  this one.

12 CHAI RVAN SCHENKEL:  Any questions or conments 12 Adnini strative Law Judge Bernard Pylitt agreed

13 for counsel on this, Comm ssioners? 13 with the Coomission staff that an answer and

14 OOW SS| ONER LI GHTLE:  No. 14 hearing request were not timely submtted and

15 M5. NEWELL: W do need to vote onit. 15 issued a service of proposed default and revised

16 CHAI RVAN SCHENKEL: V¢ do need a motion to 16 deadline for Doctor Baliga to file witten response

17 approve this settlement agreenent. 17 on Decenber 6th. Doctor Baliga responded to the

18 COW SSI ONER LIGHTLE:  Make a motion to 18 service of proposed default in a timely manner.

19 approve this. 19 After considering the response to the service

20 OOW SS| ONER MOCARTY:  Second. 20 of proposed default, Admnistrative Law Judge

21 CHAI RVAN SCHENKEL:  Mbved and seconded. Al 21 Pylitt held Doctor Baliga in default on

22 those in favor say "aye." 22  Decenber 16, 2016. Aong with the default order,

23 THE COMM SSICN " Aye. " 23 the ALJ endorsed the penalty contained in the

24 CHAI RVAN SCHENKEL:  Thank you. MNow, |'11 24 adninistrative conplaint.

25 catch up with you here. The next item let ne 25 Doctor Baliga filed a tinely objection to that
Page 10 Page 12

1 point out that we have a gentleman with us, Gordon 1 ruling on Decenber 28, 2016. Both parties were

2 \Wite, fromthe Attorney General's Cifice who is 2 giventhe optionto file a brief to the Comm ssion

3 here today to assist us should we need this on 3 in support of their positions. Both parties did so

4 these cases. 4 on March 3 of 2017

5 The first one is the Respondent's objections 5 Today the Commission is affording the parties

6 to Findings of Fact and Recommended Qrder granting 6 the opportunity to present oral argunents. These

7 default judgnent in the matter of IHRC staff versus 7 presentations will be limted to ten mnutes on

8 Joseph Baliga. This is an oral argunent of the 8 each side. And the Cormissioners are free to ask

9 administrative proceedings in this case. 9 questions at any time. A the conclusion of the

10 Specifically, on Novenber 10, 2016, M ke 10 argunent, the Commissioners will deliberate on

11  Smth, Executive Drector of the Conm ssion, issued 11 whether to affirm nodify, dissolve, or remand for

12 an administrative conplaint against Doctor Baliga. 12 further proceedi ngs the proposed decision of the

13 The conplaint alleged that Doctor Baliga, whois a 13  adninistrative law judge. The Conmission's

14 licensed practicing veterinarian, had admnistered 14 decision will be based solely on the record before

15 an unauthorized nedication to a horse participating 15 it.

16 in arace. The recomnended penalty in the 16 At this time, we will have the counsel for

17  conplaint was that Doctor Baliga be ineligible for 17 Doctor Baliga present. And if you woul d, please,

18 licensure inthis state for five years. That he be 18 the podiumis yours. You have ten mnutes, please.

19  permanently banned fromthe Lasix admnistration 19 And | believe -- who's going to keep the tine?

20 programat the Indiana pari-mtuel horse racing 20 Mke will keep -- Executive Drector Smith will

21 tracks, and that he be fined $20, 000. 21  keep the tine and signal to folks as their tine

22 As of Decenber 6, 2016, Doctor Baliga had not 22 warrants. Pl ease introduce yoursel f and wel core.

23 answered the conplaint nor requested a hearing. 23 MR SACCPUCS: M name is Pete Sacopul os. |

24 Under Commission rules, an individual challenging a 24 represent Doctor Baliga. For the record, ny |ast

25 conplaint nust request this hearing wthin 20 days 25 nane, which is easier to drawthan it is to spell,
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1 is Sa-c-0-p-u-l-o-s. | appreciate the opportunity 1 these are conmon issues in both of these cases.
2 to be here today and present on behal f of Doctor 2 There will be conmon evidence. There will be
3 Baliga. And | would ask that | have one minute of 3 comon testinony.
4 ny ten mnutes renain for rebuttal, if | could. 4 And so after this hearing had been had, it
5 Wth that having been said, | think it's 5 certainly was a surprise that we received a defaul t
6 inportant to know what we are here about today. 6 judgnent because the default judgnent section of
7 \¢'re here today on behal f of Doctor Baliga, not to 7 the Indiana Code has the basis, an action taken by
8 ask you to consider whether he did or he did not do 8 the Commission or by you when soneone either
9 anything. \& are here to ask today that he be 9 ignores a filing of an admnistrative conplaint,
10 considered favorably to be heard, to have an 10 refuses to participate or engage in the process of
11 opportunity to have his case presented, and to be 11 the admnistrative proceedings or ignores it all
12 heard on the nerits. And | think it's also very 12 together.
13 inportant here that you understand the history of 13 That is not the case of Doctor Baliga. Doctor
14 what happened. 14 Baliga has taken all actions. He has gone through
15 There was a summary suspension filed. And 15 a conplete hearing, a hearing of which there was
16  when that sunmary suspension was filed, Doctor 16  discussion about a future hearing on the nerits,
17 Baliga took a nunber of actions affirmatively. He 17 which is what we're asking that he be given today.
18 hired an attorney, which is me. | entered ny 18 The timeline on this | think is inportant.
19 appearance on behal f of Doctor Baliga. At that 19 Doctor Baliga, so that the record is conplete, has
20 point, there was motions, pleadings done on this. 20 asked, has filed an answer and has asked for a
21 There was requests for extension of time. There 21 hearing, but he thought that was not needed because
22 were notions filed back and forth. There was 22 certainly he had already been through a hearing on
23 discovery that was served on behal f of Doctor 23 the exact sane issue on this matter.
24 Baliga. There was a hearing set on behal f of 24 The request for hearing | think is inportant
25 Doctor Baliga. There was a hearing had on behal f 25 if welook at the transcript fromthe
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1 of Doctor Baliga. There was a transcript that was 1 adnministrative proceedings. In there, it was noted
2 prepared as a result of that hearing. 2 by the judge on page 28 of the transcript that
3 In that hearing, there was discussion of a 3 there was going to be a hearing on the nerits.
4 hearing on the nerits, which woul d have been on the 4 Doctor Baliga thought there woul d be a hearing on
5 adnmnistrative conplaint. It is clear in the 5 the nerits. |, quite frankly, thought there was
6 transcript that it was contenplated there woul d be 6 goingto be ahearing on the nerits. And even
7 ahearing on the merits on the to-be-filed 7 counsel for the race conm ssion says when the
8 admnistrative conplaint. 8 judge, this is your chief judge, says "V¢ should do
9 Wien the judges decided to keep the summary 9 what we can to get this nmatter heard on the
10 suspension in place, Doctor Baliga tinely filed an 10 nerits." Qpposing counsel, Attorney Newel | said
11  appeal, which was pending. The summary suspension 11 understood. Everyone understood or it appears from
12 has been summarily withdrawn by the staff, and the 12 this record certainly Doctor Baliga and | were
13 admnistrative conplaint put forward. 13 under the understanding that there woul d be a
14 It is, | think, very inportant that this 14 subsequent hearing on the adninistrative conplaint.
15  Commi ssion understand that the sunmary suspension 15 The idea that Doctor Baliga has waived any
16 and the adninistrative conplaint both have as the 16 right to be heard on this and for any right to
17 subject matter the exact same incident, an incident 17 judicial reviewis both unfair and not consistent
18 that allegedy occurred here at Hoosier Park on 18 withthis rule fromwhat is going onin this
19  Septenber 30, 2016. It includes the same, both of 19 record. If thisis adopted, thisis alife
20 these, summary suspension and admnistrative 20 sentence for Doctor Baliga. Heis 63 years ol d.
21 conplaint, relates to the exact sane horse, the 21 Heisnot inthe best of health. If heis out for
22 exact sane incident, the exact same day, the exact 22 five years, that's the end of his career. He has
23 sane trainer, the exact sane assistant trainer, the 23 disputed and denied the allegations in total since
24 exact same wongdoing of injecting a horse with 24  these were initiated by way of the summary
25 sonething other than Lasix on race day. Al of 25 suspension in Septenber of |ast year.
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1 So | think at the very |east Doctor Baliga 1 The other thing is under Trial Rule 55, no
2 should be entitled to a hearing on whether or not, 2 neritorious defense nust be asserted until there's
3 onthe nerits of the case because he was not 3 ajudgrent entered. \¢ don't have a judgnent in
4 allowed to present any hearing or any facts on any 4 this case. \¢ have a recomvended order froman
5 nerits in the sunmary suspension by the judges. 5 adnmnistrative |aw judge.
6 There are conpel | ing reasons why this 6 The other fact | think that's worth noting is
7 admnistrative law judge' s recomended order to be 7 that Indiana |aw has a long history of disliking
8 rejected. (ne is that the undersigned counsel 8 nmatters being handled on technicalities. Thereis
9 believed that an answer denying the allegations had 9 awhole raft of cases, sone of which are cited in
10 already been given by way of the summary suspension 10 our brief. | would refer you to the Hintington
11 mtter. Al of those, as | said, are the exact 11  National Bank case and Doctor Harvey, who we cited
12 sane incident. This is not a separate incident, 12 inour brief. It has long been the rule in Indiana
13  exact sane facts, exact sane everything. 13 and the preference in Indiana that cases are
14 The adninistrative conplaint was sinply filed 14 decided on the nerits and not on technicalities.
15 under a separate cause nunber. There was confusion 15 That's what we are asking today on behal f of Doctor
16 inthat. And that can be seen in the ALJ's order 16 Baliga.
17 where not only are the two summary suspension 17 Wth that, | would like to reserve the bal ance
18 nmatters, which were pending under No. 16176 and 18 of ny tine, whichif | have it, around a ninute; is
19 16177 are referenced but al so in that same order, 19 that correct, sir?
20 the admnistrative conplaint nunber was referenced 20 MKE SMTH  Yes.
21 inthe exact order. So there was obviously 21 MR SACCPULCs:  For rebuttal if I could.
22 confusion on all three. 22 CHAI RVAN SCHENKEL:  Any questions or connents
23 I will tell you there's been references in the 23 for this witness fromthe Cormission menbers?
24 brief that | have represented other people before 24 Ckay. Thank you. You have a mnute |eft
25 this Commission. Al of you knowthat. That is 25 there when we get done. Mss Newel | .
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1 certainly true. | knowI've never had a case where 1 M5. NBWELL: Thank you. | also would like to
2 there was parallelling summary suspensions and 2 reserve the bal ance of whatever tinme mght be
3 administrative conplaint at the sane tine. 3 remaining.
4 | would submt to you that if what we're after 4 Good norni ng, Conmi Ssi oners.
5  hereis fairness and equity, and that's what we're 5 CHAI RVAN SCHENKEL: | feel like I"'min
6 tryingtodois promote integrity in racing, 6 Qongress.
7 certainly sonebody |ike Doctor Baliga, who's taken 7 M5. NEVELL: Commission staff today is asking
8 all of these actions, should be able to be heard on 8 the Commission to affirmthe recormended order
9 the nerits. 9 issued by Adninistrative Law Judge Bernard Pylitt.
10 If the race conm ssion wtnesses are that 10 This case involves an admnistrative conplaint the
11 conpelling, if the testinmony that daming to Doctor 11  Commission staff filed agai nst Joseph Bali ga.
12 Baliga, then the outcone woul d be the sane, but he 12 Judge Pylitt recommended that a default judgnent be
13 woul d be afforded the due process he is entitled as 13 granted against Doctor Baliga. That reconmendation
14 a professional and as a licensee and at |east be 14 is sound and shoul d be affirned.
15 heard on the nerits. That's what we're asking for 15 Conmi ssion staff cones to you today froman
16  today. 16 enviable position. V¢ have the rule and the facts
17 (ne of the other argunents advanced by the 17 on our side, and both are clear. M. Sacopul 0s
18 staff is that Doctor Baliga did not advance a 18 went into a discussion of the sunmary suspension
19 neritorious defense. That is not the case. He has 19 that was al so pending at the same tine as the
20 denied the allegations since the very beginning. 20 adnministrative conplaint. There is a very clear
21  Those all egations have been denied both by way of 21 distinction between these two avenues of
22 the transcript that was taken under oath in the 22 prosecution. The sunmary suspension relates to
23 sunmary suspension matter. There is no question 23 rulings. It's not an admnistrative conplaint.
24 that he has denied this and has thought that he has 24 It's not an admnistrative cause nunber. They are
25 aneritorious defense. 25 rulings, nunbers. A summary suspension was issued




Pages 21..24

Page 21

Page 23

1 inthis case because of the extrene concern 1 pursuant to 71 1AC 10-3-20(d). That's the front
2 relating to the allegations against Doctor Baliga. 2 page of the conplaint that was filed.
3 However, an adninistrative conplaint was 3 Now | et' s consider the fact Comm ssion staff
4 forthconming, and it was a distinct conplaint that 4 was enforcing a Coormssion rule. That is
5 was filed against himafter the sunmary suspensi on. 5 (Commission staff's job. It should cone as no
6 Furthermore, M. Sacopul os's reference to the 6 surprise to anyone when any Cormission rule is
7 transcript of the summary suspension hearing cones 7 enforced, whether it's an admnistrative or
8 fromQctober 31st. That predates the filing of any 8 procedural rule or if it isarulerelatingto
9 adninistrative conplaint. 9 foreign substances in a horse. This Comm ssion
10 M. Sacopul os cane before you with essentially 10 passes rules that it reasonably shoul d expect to be
11 an emotional plea that Doctor Baliga get his day in 11 enforced. It is unreasonable to think that the
12 court, but his request that you not affirm Judge 12 rules would not be enforced. To suggest that a
13 Pylitt's order is not rooted in rule or fact. M 13 state agency enforcing rules promul gated by that
14 job today is to refocus the argunent on those 14 agency is a gotcha tactic is sinply absurd.
15 inportant things. 15 Snply put, 71 IAC 10-3-20 is no less
16 | also want to remnd you that the IHRC rul es 16 inportant than our medication rules. A rule has
17 are controlling here. The specific rule at issue 17 been violated, and the rule itself establishes the
18 is 71 IAC 10-3-20(d). It says "Not later than the 18 consequence. It is our duty to enforce the rules
19 20th day after the date on which the Executive 19 as witten.
20 Drector delivers or sends the admnistrative 20 As M. Sacopul os said, he has represented nmany
21 conplaint, the person charged may nmake a witten 21 licensees before this Coomssion. He has
22 request for a hearing or nay renit the anount of 22 represented |icensees agai nst whom administrative
23 adninistrative penalty to the Coomission. Failure 23 conplaints have been filed. And he and | seemto
24 torequest a hearing or to rent the amount of the 24 disagree because ny recollection is that he has
25 adninistrative penalty within the period prescribed 25 even represented a |icensee who was summarily
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1 by this subsection results in a waiver of a right 1 suspended who later faced an admnistrative
2 toahearing on the admnistrative penalty, as well 2 conplaint. M. Sacopul os managed to properly nake
3 asanyright tojudicial review" 3 awitten request for a hearing in that case, which
4 The facts are sinple. Conmission staff filed 4 has many striking procedural simlarities tothis
5 an admnistrative conplaint against Joseph Baliga 5 case.
6 on Novenber 10, 2016. It was properly served both 6 M. Sacopul os has suggested the Conmi ssion
7 upon Doctor Baliga and M. Sacopul os. Cormission 7 staff should have called him It is not Conm ssion
8 staff received no response of any kind within the 8 staff's place to remnd M. Sacopul os of pending
9 time frane established by rules that were 9 deadlines. Conmission staff can only assune that
10 promulgated by this Conmission. There was no 10 M. Sacopul 0s, having practiced before the
11  answer filed. There was no request for a hearing 11 Conmission many tines before, would read and be
12 filed. 12 aware of the rules and take the tine to clarify the
13 As counsel, it is ny duty to zeal ously 13 procedure of the matter. |If, after doing so, M.
14 represent Conmssion staff. | did so when | filed 14 Sacopul os were still confused, he certainly coul d
15 the Mtion for Default on Decenber 6, 2016. 15 have reached out to Coomssion for clarification.
16 Despite what M. Sacopul os argues, the 16 He did not.
17  procedural posture of this matter should not have 17 Attorneys for the GCommission cannot give |egal
18 been confusing, and Conmssion staff's filing of a 18 advice to licensees or any private citizens. W
19 Mtion for Default should not have been a surprise. 19 shouldn't need to when the licensee is represented
20 Let's start with the conplaint itself. The front 20 by counsel. V¢ have routinely faced |icensees who
21  page includes the word "Notice" in all capitals and 21 have been in receipt of an admnistrative conplaint
22 inbold. It is followed by this language: The 22 who do not have counsel but have nanaged to conply
23 person who is the subject of this admnistrative 23 withthat rule.
24 conplaint has 20 days after the issuance of this 24 As a final point, | urge you to consider the
25 report to make a witten request for a hearing 25 potential precedential effect of any decision that
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1 does not affirmJudge Pylitt's reconmended order. 1 inportant to look at the commnality. These two
2 Essentially, that results in our procedural rules 2 things are conpletely intertw ned because they
3 having very little meaning. If there is no 3 relate to the sane matter, sane horse, sane date,
4  requirenment to conply, why bother having the rule 4 the sane players, the same vet, the sane trainer,
5 at all. The Conm ssion, upon enacting the rule, 5 the sane assistant trainer, the sane horse, the
6 deened it appropriate for this agency. Many tines 6 sane allegations. Al of that is the sane.
7 we have discussed the preference that matters be 7 Doctor Baliga inmediately upon receiving this
8 handled swiftly and with an eye to judicial and 8 asking for a default judgnent requested a hearing.
9 agency econony. 9 He thought he had already done that. | thought we
10 Allowing a |icensee agai nst whom an 10 already had an understandi ng there was going to be
11 administrative conplaint has been filed to decide 11 ahearing. It isn't the case where it gets filed
12 to answer when he or she mght feel likeit and to 12 and then nothing happens. This is a case where
13 ask for a hearing when they get around to it, 13 there had been a whole I ot that had happened.
14  grinds the process to a halt as we wait for the 14 Interns of getting it swiftly done, | would
15 licensees to deternine the next steps in the 15 tell the Coomission, if Mss Newel | had called e
16 nmatter. The rules are in place to ensure that the 16 and asked, hey, you didn't file for a hearing, |
17  nomentumis al ways noving forward. 17  would have done that immediately. And this whole
18 If the Cormission allows Baliga to disregard 18 matter woul d have been done. So | woul d request
19 the rules, the Cormission will be hard-pressed to 19 that you rule favorably on behal f of Doctor Baliga
20 not allowthe sane for every other litigant that 20 and allowhimto be heard on the nerits. Thank
21 cones before it. W could arguably di scuss draw ng 21 you.
22 aline. 22 CHAI RVAN SCHENKEL:  Thank you.  Any ot her
23 M. Sacopul os has told you that Gonmi ssion 23 questions? M. Newell, you have a minute.
24 staff filed its notion for default just days after 24 M5, NEWELL: | will waive the remaining tine.
25 the deadline expired. Qur response is that of 25 | think you have everything in front of you that
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1 course we did. The rule allows for 20 days. Mre 1 you need.
2 than 20 days el apsed. Conmission staff naturally 2 M VHTE M turn, | guess.
3 took the next reasonable step. The Conmission 3 CHAI RVAN SCHENKEL:  This is Gordon Wite from
4 considered and drew a bright line when it 4 the Attorney General's (ffice. M. Wite.
5 established the 20-day deadline. That is the rule 5 M VM TE Thank you. | have worked for the
6 that is onthe books. That is the rule that isin 6 Commission for a nunber of years, but | haven't
7 effect for purposes of the admnistrative conplaint 7 been to one of your neetings for a while. Thank
8 filed against Doctor Baliga. 8 you for inviting me over for this one.
9 Cormi ssion staff respectfully requests that 9 You' ve read the briefs. You ve heard the oral
10 this Cormission affirmthe reconmended order before 10 argunent. The situation before you is fairly
11  you and grant the entry of default against Doctor 11 clear. The rules and the statutes are fairly
12 Baliga. 12 clear. The decisionis going to be a difficult
13 CHAI RVAN SCHENKEL:  Questions or comments from 13 one, but | get to leave it up to you.
14 any Cormissioners? 14 Your rules say that a |icensee needs to ask
15 Counsel or, you have a mnute left, please. 15 for a hearing within 20 days. It seens that the
16 MR SACCPULCS: Ckay. | think nost of what 16 request for the hearing was not submtted wthin 20
17 M. Newell addressed is focused on me. And the 17 days. That's the basis of Judge Pylitt's
18 hearing today is not about me. |It's about Doctor 18 recommended order. |If the request did not come in
19 Baliga having an opportunity to be heard on the 19 inatinmely manner, that is in default. Basically
20 nerits. | wll tell youin the transcript fromthe 20 what that means is Doctor Baliga could no | onger
21 hearing before the three judges, the chief judge 21 defend hinself in front of Judge Pylitt. And Judge
22 says, and we all agreed, a nerits hearing wll cone 22 Pylitt went on and endorsed the ori ginal
23 later. There was every indication there was goi ng 23 recommended penal ty by the Conmission, the
24 to be a hearing on the nerits in this case. 24 suspension period and the fine.
25 This is an odd series of events. | thinkit's 25 Then the parties objected to that or | shoul d
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1 say Doctor Baliga objected to that. And nowit is 1 the rules and statutes regarding that are very
2 up to you to decide whether or not you will accept 2 clear. \W're dealing with people who are not, as |
3 Judge Pylitt's decision, whether or not you wll 3 would say, strangers to the Comm ssion. Everybody
4 dissolve it or basically send it back to himfor a 4 has been through procedures simlar to this in one
5 hearing or whether or not you will nodify it. And 5 way or another or seen or heard them And I'm not
6 just to give you an exanpl e, nodification would be 6 really taken with one of the conments that, well,
7 sonmething like if you thought that penalty was too 7 gee, if the Comm ssion would have cal led ne, |
8 harsh or too light, you have the ability at this 8 would have filed it. That, to me, is not, wthout
9 point to nodify the judge's decision. Al | would 9 sounding arrogant, that's not the Cormission's job
10 ask if you do that you, please explain to us why 10 or responsibility in ny estimation. | think from
11 you're naking that nodification. 11  ny viewpoint, adequate |egal procedures were
12 So like | say, your role is pretty sinple. 12 foll oved.
13 The parties have discussed that. The 13 And | woul d make the notion to affirmand then
14  Admnistrative Oders and Procedures Act, which is 14 open it up for discussion.
15 the State statute which al so regul ates these 15 OOWM SSI ONER MOCARTY: | will second that, but
16  proceedings, is also pretty clear that if a party 16 | do have a question for clarification before we
17 doesn't do what he's supposed to do, he may be 17 take action.
18 defaulted, but | have to underline the word may. 18 Again, to the Attorney General's expl anation,
19  Your rule says shall or words to that effect. The 19 did you say that the Conmission rule says shal |l ?
20 statute says nay default. So | think you have an 20 M VHTE Let'sreadit. It'sjust a
21 option as to whether or not to hold themin default 21 sentence so | won't go full lawer on you.
22 or not. 22 "Failure to request a hearing or to remt the
23 That's the factual framework and the |egal 23 anount of the administrative penalty within the
24 framework, but | think at this point | get to hand 24 period prescribed by this subsection results in a
25 it over to the Conmissioners to |et themdecide 25 waiver of the right to a hearing on the
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1 what they want to do. C course, | woul d be happy 1 adnmnistrative penalty, as well as any right to
2 to answer any questions. 2 judicial review"
3 CHAl RVAN SCHENKEL:  Any questions or comrents 3 CHAl RVAN SCHENKEL:  Does that satisfy your
4 for Gordon or any discussion anongst oursel ves? 4 question?
5 Just so we nake sure we understand here, this 5 QOW SSI ONER MOCARTY:  Yes.
6 default judgnent speaks to whether or not -- we're 6 CHAI RVAN SCHENKEL:  Any ot her comment s?
7 not talking about the nerits of the case itself or 7 George, do you have anything to add?
8 the original charge. 8 COW SSI ONER PILLON  No, | think |' mokay.
9 M WHTE Yes and no. The default 9 CHAI RVAN SCHENKEL: 1" call for the vote.
10  judgrent -- 10 Al in favor say "aye."
11 CHAI RVAN SCHENKEL:  Rel ates back to that. 11 THE COWM SSION "Aye. "
12 MR VHTE Yes, that's right. Technically, 12 CHAI RVAN SCHENKEL:  (pposed?
13 the default judgrment is you didn't do what you were 13 (No response.)
14 supposed to do. You can no |onger defend yourself. 14 CHAI RVAN SCHENKEL:  Mbtion has passed. The
15 That's the default. But there is kind of a step 15 ruling has been affirned.
16 two, and that's the decision as to, well, what are 16 MR VW TE Thank you, Conmissioners. Later
17 we going to do about it. Judge Pylitt accepted 17 today | will finalize the paperwork on that. It's
18 M. Smth's recommendation of -- forgive ne if | 18 been a while since | worked with you, but | believe
19 forget the details -- inposed a fine. Soit's a 19 your orders need to be signed by all the
20  conbination of both. 20 Commissioners. | don't have that paperwork with nme
21 CHAI RVAN SCHENKEL: | will make a coupl e 21 today because | didn't know what you were going to
22 general comments. Wth the facts presented, we've 22 do. | will get that together as quickly as | can,
23 had them and | think all of us have reviewed the 23 and maybe Deena can help ne with circulating that.
24 filings. Acouple things junp out at me. And that 24 CHA RVAN SCHENKEL:  Can | ask sonet hing too
25 isit's apretty factual situation. The notice and 25 here, just a thought that | had in reviewng this.
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1 W obviously, as a Conmission, |icense certain 1 one
2 aspects and certain persons dealing wth horse 2 This is an admnistrative proceeding of the
3 racing. V¢ don't license veterinarians, as such. 3 Indiana Horse Racing Comm ssion versus Bob Brower
4 They have a professional |icensing agency. 4 where M. Brower is challenging a reconmended
5 I's any legal actionin aruling against a 5 decision by the Admnistrative Judge Bernard
6 professional person of this nature, and maybe this 6 Pylitt.
7 is aquestion for the Attorney General's (fice, is 7 Specifically, on Novenber 4, 2016, Mke Snith,
8 this action eventually forwarded to the 8 the Executive Drector of the Comm ssion, issued an
9 professional |icensing agency or the veterinary 9 admnistrative conplaint against Brower. The
10  board of which this person has to be licensed and 10 conplaint alleged, anong other things, that Brower,
11 registered with? 11 who is a licensed trainer, had beaten a horse B
12 M WHTE As a forner |awer for the 12 Abland in August 2016.
13 veterinarian board, | can actual ly answer that 13 The recommended penalty in the conplaint was
14 question. What woul d happen -- | don't know what 14 that Brower be ineligible for licensure in the
15 will happen. Wiat coul d happen i s anyone can file 15 state for 15 years and fined $40,000. Brower
16 a conplaint, what's called a consuner conpl ai nt 16 answered the conplaint on Novenber 29 and di sputed
17 with the state Attorney General's Cffice, our 17 the allegations. Under Conmission rules, an
18  consuner protection division, involving any 18 individual challenging a conplaint nust request a
19 licensed professional. It would include a 19 hearing within 20 days of the filing of the
20 veterinarian. 20 conplaint. Failure to do so results in a waiver of
21 The Attorney General's Cifice could 21 aright to a hearing on the administrative penalty,
22 investigate that conplaint. |f they thought the 22 as well as any right to judicial review
23 conplaint had nerit, they would file formal charges 23 Cormi ssion staff argued to the ALJ that Brower
24 against said nurse, veterinarian, whatever. Then 24 did not subnit his request for a hearing in a
25 that board -- inthis situation it woul d be the 25 tinely manner, and as a result he shoul d be
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1 veterinary board -- would conduct a hearing and 1 defaulted. Brower argues that he effectively did
2 decide whether or not to inpose a penalty of sone 2 ask for a hearing within the tine frane set by the
3 kind. 3 rule. And even if he did not, he should not be
4 That's kind of a |ong answer to your question. 4 defaul ted.
5 It depends. |f someone files a consuner conplaint 5 Adnministrative Law Judge Pylitt agreed with
6 based on this, it could goin front of the 6 the Conmission staff that the hearing request was
7 veterinarian board but not guaranteed. 7 not tinely issued, was not tinely and subsequent!|y
8 CHAI RVAN SCHENKEL: dven M. Wiite's response 8 issued a proposed defaul t judgment on Decenber 16,
9 tothat, | will subject this comment to the ot her 9 2016. Brower responded to the proposed defaul t
10 Commissioners, | woul d recomrend that this ruling 10 judgnent in a timely manner.
11  be forwarded to that appropriate agency letting 11 After considering the response to the proposed
12 themknow that one state agency, the Indiana Horse 12 default judgnent, Judge Pylitt held Brower in
13 Racing Commission, has found and ruled in this 13 default on January 3, 2017. Aong with the defaul t
14 manner agai nst one of their |icensees. 14 order, the judge endorsed the penalty contained in
15 OOW SSI ONER LI GHTLE: | agree. 15 the admnistrative conplaint.
16 OOW SSI ONER PILLON 1" min. 16 Brower filed a tinely objection to that ruling
17 CHAI RVAN SCHENKEL: W' || take that by 17  on January 12, 2017. And both parties were given
18 consensus. Staff will take care of that. Thank 18 the option to file briefs with the Conmission in
19  you. 19 support of their positions. And both parties did
20 Moving onto the next itemon the agenda, this 20 so.
21 is a consideration of the Respondent's objections 21 Today the Coomission is affording the parties
22 to Findings of Fact and Recommended Qrder granting 22 the opportunity to present these oral arguments.
23 default judgnent in the matter of IHRC staff versus 23 Presentations will be limted to ten mnutes on
24  Bobby Brower. This is an oral argument again, 24  each side. And the Conm ssioners are free to ask
25 sinilar to what we just had here in the preceding 25 questions at any tinme. At the conclusion of the




Pages 37..40

Page 37 Page 39
1 argunment, the Cormissioners will deliberate on 1 hearing.
2 whether to affirm nodify, dissolve, or remand for 2 CHAI RVAN SCHENKEL:  Excuse ne for interrupting
3 further proceedings the proposed decision of the 3 here, but thisis the point where | need to ask a
4 adnmnistrative lawjudge. The Conmission's 4 question. You say that it was filedin atinely
5 decision will be based solely on the record before 5 manner?
6 it. 6 MR SACCPULCS:  The answer was filed in a
7 So very simlar to the previous proceeding we 7 tinmely manner. Trial Rule 15 notion was filed in a
8 just went through, we will begin this now and ask 8 tinely manner anending a conpl aint seeking a
9 counsel for M. Brower to present their side and 9 hearing.
10  have ten mnutes. 10 So if you look at what is relied upon here in
11 MR SACCPULCE: Again, ny nane is Pete 11 terns of wanting to have a defaul t judgment
12 Sacopulos. |'mhere on behal f of |icensee Bobby 12 entered, we look at 4-21.5-3-24. That is the
13 Brower today. | appreciate the opportunity to be 13 administrative law provision that the
14  heard. | would like to reserve the tine not used 14  adnministrative lawjudge relied on. But in
15 during this general address for rebuttal. 15 entering a default, it says that that is
16 I think inthis case it is alsoinportant to 16 appropriate where the person here, the licenseg,
17  understand what the history of the case is. 17 M. Brower, fails tofile a pleading, fails tofile
18 M. Brower was -- there was no summary suspension. 18 aresponse. That's not the case here. There is no
19 This was an adnministrative conplaint that was 19 question. The record is absolutely clear and
20 filed. 20 wthout dispute that he timely filed an answer.
21 M. Brower retained counsel. Attorney entered 21 If you look at Trial Rule 55, default judgnent
22 his appearance on M. Brower's behalf. Tinely 22 under the Indiana trial rules, it says if a party
23 answer was filed denying the allegations set forth 23 does not tinely answer, they are subject to
24 in the conplaint. And then subsequent!y when the 24  default. That also is not the case here.
25 default judgnent was filed, M. Brower, pursuant to 25 M. Brower, without any question, wthout any
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1 Trial Riule 15, related back by way of anended 1 dispute, tinely filed an answer.
2 answer a request for a hearing. That under the 2 So it seens that fairness -- the
3 trial rules was allowed, and it was timely. 3 Adninistrative Oders and Procedures Act IC
4 M. Brower is facing a career-ending penalty 4 4-21.5-3-4 and Trial Rule 55 all would dictate that
5 if heis not allowed to be heard on the nerits. 5 M. Brower has the right to be heard on the nerits
6 So for these reasons we are asking that you, 6 because the default judgment is not appropriate
7 as the Conmssion, today find that he be allowed to 7 when a tinely answer has been filed.
8 have a hearing on the nerits. There are a nunber 8 There is not a reported case in the history of
9 of things very different in this case fromthe one 9 Indiana law since the begi nning that they' ve been
10 you heard. (ne was that a tinely answer was filed. 10 recorded where someone has tinely filed an answer
11  There is no question about that. The answer is a 11 and been defaulted. O course, that's the reason
12 denial. 12 why if atinely answer is filed, you have a
13 And if you look at the statute relied upon by 13 hearing.
14 the staff, the following statute says in lieu of 14 M. Brower believes he has preserved his right
15 the adnministrative penalties, in lieu of those 15 toahearing. And if there was any neglect, that
16 admnistrative penalties, you can file an answer. 16 neglect was excusable, and that neglect was
17 That's what M. Brower did. \& all know that any 17 renedied by the Trial Rule 15 filing, whereby he
18 kind of a dispute when there's a conplaint filed 18 anended his answer and asserted his right to a
19 and an answer filed, the next step is to have the 19  hearing.
20 hearing. Wether it's a civil case, crininal, 20 Default in this case woul d be i nappropriate
21 adnministrative matter, whatever it mght be, the 21 and inconsistent with both 4-21.5-3-24 and Trial
22 obvious next step is the hearing. 22 Rule 55. The courts in Indiana have been
23 There is no question that he timely filed an 23  unvavering in their decisions. Trial courts,
24 answer. There is no question he tinely anended his 24 Courts of Appeal, our Indiana Suprene Court, they
25 answer. And anended includes a request for the 25 do not like technicalities. They want cases
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1 decided on the nerits. 1 of repetitive stuff. Because it seens like the
2 Thi s decision, this general propositionis 2 thing to do, I'mgoing to ask to reserve whatever
3 seenin all kinds of cases, whether they're 3 time | have left over, if that's okay.
4 adnmnistrative cases, whether they're civil cases, 4 CHAl RVAN SCHENKEL:  So not ed.
5 whatever type or nature, we want to decide the case 5 M5, ELLINGAOXCD: As | cone before you on
6 onthe nerits to give the person his day in court. 6 behalf of Conmission staff and ask you that adopt
7 The idea of filing for a default after an 7 Judge Pylitt's recomrended order, | acknow edge
8 answer is a gotcha. You'll hear Mss Newell say it 8 that staff doesn't have an emotional argunent in
9 wasn't, but it is agotcha. That is part of the 9 this case. But what we do have, like Holly, are
10 problemhonestly in handling sone of these things, 10 the law and facts.
11 there are a lots of gotchas. 11 The salient facts are these: First, under our
12 I"Il tell you, I don't knowif you noticed the 12 rules, when a licensee receives an adninistrative
13 order today for this hearing today. The briefs 13 conplaint, he or she nust take two separate
14 that were due in this natter. They were both due 14 actions, not one, two. The first of those actions
15 the same day. They were both due at different 15 istofile an answer in response to the allegations
16 tinmes. Wy is that the case? Wiy are there 16 inthe conplaint. The second requirenent is to
17 different tines for filing? These are the types of 17 file arequest for a hearing inwiting. I|f you do
18 things that those of us defending these matters 18 not file a request for a hearing in witing wthin
19 deal with on a regul ar basis. 19 20 days, you waive your right to a hearing on the
20 I will tell youin this case when a tinely 20 nerits and to judicial review
21 answer has been filed and a tinely request for 21 Respondents filed a pleading. Sure, but he
22  hearing met, it would be conpletely inappropriate 22 filed the one wong. Respondent misstates the |aw
23 to M. Brower. And if we look at the penalty 23 He says it's sufficient for himto have filed an
24 phase, this is an absol ute career-ending sentence 24 answer. Snply put an answer does not neet both of
25 for M. Brower, 15 years and $40, 000. 25 those requirenents.
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1 For a person who tinely filed an answer, it 1 Brower received an adninistrative conplaint on
2 seens that he shoul d without any question be 2 Novenber 16th. He had until the end of the day
3 entitled to a hearing on the nerits. That's what 3 on Decenber 6th to either agree to the penalty
4 he's asking for here today. \&¢'re not asking for a 4 proposed in the conplaint or subnmit a witten
5 decision on whether he did or he did not do this. 5 request for a hearing. Pete Sacopul os filed both
6 W're sinply asking for aright to be heard on the 6 an appearance as Brower's counsel and a tinely
7 nerits of the case; for himto be able to call 7 answer. V¢ don't contest that his answer wes filed
8 witnesses on his behal f to dispute the allegations, 8 tinely. Hs answer was consistent with the
9 present evidence to dispute the allegations, and to 9 requirenments of 71 |AC 10-3-21, but it did not
10 be heard on the merits. |f the case agai nst 10 include a request for a hearing.
11 M. Brower is that strong, then the outcone wll be 11 On the norning of Decenber 6th, Brower's
12 what it wll be. 12 counsel net with Cormission staff in person on a
13 | would like to at this point, M. Executive 13 different disciplinary natter that al so invol ved
14 Drector, reserve the bal ance of ny tine for 14 the receipt of an adninistrative conplaint, and
15  rebuttal. 15 that's the matter you just heard with M. Newel | .
16 CHAI RVAN SCHENKEL:  So not ed. 16 During that neeting, Brower's counsel was rem nded
17 OCOW SSIONER PILLON | didn't hear. Dd he 17 of the requirenents to submt a request in witing
18 say they did fileit? | nmissed that. 18 within 20 days and was remnded of the consequence
19 CHAI RVAN SCHENKEL:  Yes, | asked the question 19 of failing to do so. He was on notice what the
20 whether it was filed in atimely nmanner, and he 20 rules require.
21 indicated it was. 21 Brower's counsel coul d have handed staff a
22 OOW SSI ONER PILLON  Ckay. Thank you. 22 witten request. He could have e-nailed it. He
23 CHAI RVAN SCHENKEL:  Counsel . M'ss H | i ngwood. 23 could have had his office send an e-mail. He could
24 M. ELLINGADCD:  Thank you. |'mgoing to beg 24 have submtted it by fax. He did none of those
25 your forgiveness to the extent that you hear a | ot 25 things. Staff received no request for a hearing
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1 before the deadline expired. 1 just as inportant as those we think of as nore

2 CHAI RVAN SCHENKEL:  That was an i n- person 2 substantive, such as the prohibition against the

3 neeting? 3 possession of a nachine.

4 M. ELLINGAOCD:  Yes, it was. 4 Finally, Brower's counsel woul d have you

5 OOW SSI ONER MOCARTY:  Question.  That 5  believe that staff has engaged in gotcha tactics,

6 reninder about the request for a hearing was 6 springing rules and requirements on unsuspecting

7 directed at whon? 7 litigants and laying traps for licensees. Staff

8 M. ELLINGAOCD: In the neeting was Judge 8 takes exception to that characterization for a

9 Pylitt, Attorney Newell, M. Sacopul os, and nyself. 9 nunber of reasons. First, this rule has been in

10 V¢ were not discussing the Brower matter 10 effect for nore than a decade. Second, staff also

11 specifically. W were discussing Baliga. And the 11 includes on the front page of every single

12 discussion was focused in great part on the fact 12 administrative conplaint that |anguage that

13 that a request for a hearing nust be subnitted 13 specifically renminds the |icensee that a request

14 within 20 days of receipt of the conplaint. And we 14 for a hearing nust be nade within 20 days. It's

15 al so discussed the consequences for failing to do 15 very plainly spelled out so clearly that | can

16  so. 16 think of no instance during ny time with the

17 CHAl RVAN SCHENKEL:  Thank you. 17 Commission until nowthat a licensee has failed to

18 M. ELLINGADD: On Decenber 13th, staff 18 tinely request a hearing, including those |icensees

19 received a pleading fromBrower's counsel titled 19 who represent thenselves. In fact, since |'ve been

20 Request for Hearing. The certificate of service on 20 wth the Commission staff, Brower's counsel has

21 the request indicated it had been sent via US nail 21  hinself tinely filed a request for a hearing in the

22 and sent via e-nail to Deputy General Counsel 22 two cases involving admnistrative conplaints that

23 Newell on Decenber 7. In fact, neither Mss Newel | 23 he's had before the Conm ssion.

24 nor any other staff menber received the e-mail that 24 Finally, as | nentioned, he was put on notice

25 Brower's counsel said was sent. V& cannot confirm 25 of the deadline before the deadline in this case
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1 when the request for the hearing was mailed except 1 even expired. He can hardly now say that

2 that it was mailed after the deadline. The bottom 2 enforcenent of this rule is a surprise to him

3 lineis that the respondent failed to timely submt 3 For these reasons, the Conmission staff

4 arequest for hearing as our rules very 4 respectfully requests you adopt Judge Pylitt's

5 specifically require. 5 recomended order against Respondent Bobby Brower.

6 Brower, through counsel, has submtted page 6 Do you have any questions?

7 after page after page of pleadings in which he not 7 COW SSI ONER LIGHTLE  No, | have none.

8 only argues that his untinely filed request for a 8 CHAI RVAN SCHENKEL:  Conmi ssi oner s?

9 hearing is actually an anended answer, he treats 9 OOW SSI ONER MOCARTY:  What is the origin? Do

10 that as fact. Undfortunately, that's not the case, 10  you know anyt hi ng about the history of the rule,

11 as Judge Pylitt has hel d. 11 since it's been in place for nore than a decade,

12 Brower repeatedly cites to Trial Rule 15 for 12 that rule that required this specific request for a

13 the proposition that it's appropriate for himto be 13 hearing?

14 able to amend his answer after the deadline has 14 M. ELLINGAXD | believe it was one of the

15 expired to include the request for hearing that he 15 rules that was originally adopted when the first

16 failedtotinely file. That rule is not applicable 16 set of adnministrative rules was adopted by the

17 inthis case. You cannot use the trial rules to do 17 Commission. To the best of ny know edge, that

18 an end run around an admnistrative rule that 18 particular requirenment hasn't been changed in, like

19 establishes the deadline. 19 | said, nore than a decade.

20 Alowing Brower to avoid the mandatory 20 CHAI RVAN SCHENKEL:  You may have some conment s

21 consequences of his failure to abide by GConmission 21 onthat, M. Wite. Thanks, Lea.

22 rules not only sets a dangerous precedent for 22 M VTE | don't have an answer to that

23 future cases, it undermnes the very existence of 23 question. It's arule of longstanding. It's been

24 the rule. You nust keep in nmnd, as Holly rem nded 24 around since the Conmission. It's probably been

25 you, that the Commission' s procedural rules are 25 nore than ten years, but | do not know how ol d that




Pages 49..52

Page 49

Page 51

1 ruleis. 1 looking at the statute to which they rely because

2 CHAI RVAN SCHENKEL:  So to the best of our 2 71 1AC 10-3-20(d), which has the 20-day rule, is

3 know edge, | guess, Commissioner MCarty, the one 3 inconsistent with | C 4-21-3-24(a) which says that a

4 thing I, when you asked that question, is that 4 default can only be entered against a party that

5 something that, have the rules changed over the 5 has failed to file a responsive pleading. |f

6 years. It sounds to ne like that's been in effect 6 youre looking at that provision of our law it

7 for sone tine. 7 would be inappropriate to default M. Brower.

8 MR VHTE That's a good question. The other 8 Aso, if you look at 4-21-5-5-4 which states a

9 coment is that's the rule we have today. It would 9 party may only waive his right tojudicial review

10 appear, I'Il take Ms. Elingwood s word for it. | 10 if the party has failed to exhaust his

11  do not knowif that rule has changed. 11 adninistrative renmedies or fails to tinmely object

12 CHAl RMAN SCHENKEL:  Any ot her questi ons? 12 to an order or fails to tinely petition for an

13 Gordon, do you have any further comments on this? 13 order or isindefault. But he's not in default.

14 M WHTE No, sir, | don't. | think 14 H's tinmely filed the answer. And he's tinely

15 M. Sacopul o0s. 15 failed the anendment. And he's tinely sought the

16 CHAl RVAN SOHENKEL: M. Sacopul os has sone 16  hearing.

17 tine left for rebuttal. One minute; is that right? 17 | think for all of these reasons M. Brower is

18 Three mnutes. 18 entitled to, with all due respect, a hearing on the

19 MR SACCPULCS: Al right. | think in 19 nerits. That's what we woul d ask today. V& woul d

20 response, | respectfully disagree with opposing 20 sinply want him this fellowthat's had his whol e

21 counsel's position that there are two separate 21 life as alicensee and is in the horse business,

22 actions. Aclear reading of 71 | AC 10-3-21 states 22 been a long tine licensee in Indiana, as well as

23 that inlieu of the adninistrative penalties. The 23 other states, be facing a 15-year penalty and

24 adninistrative penalties is if you don't ask for 24 40,000 when he's tinely filed an answer. It seens

25 the hearing, you don't get heard on the nerits, and 25 like a very unfair and unjust outcone. ¢ would
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1 youdon't get any judicial review In the section 1 ask you toreject the ALJ's findings and order.

2 that follows says in lieu of those penalties, you 2 Thank you.

3 file an answer, which is what was done here. 3 CHAI RVAN SCHENKEL:  Questi ons of

4 The other point | think that needs to be 4 M. Sacopul os? M. HIingwood?

5 addressed is that what occurred at this other 5 M5, ELLINGAOCD: |'I1 make this real quick.

6 hearing. There was never a statenent that, oh, 6 Two things | want to point out. First of all, the

7 well, you know, you didn't file one in the Brower 7 requirenent that an answer be filed and the

8 nmatter. The answer had been filed. 8 requirement that a request for a hearing be filed

9 The position was that in their opinion was 9 inwiting are under two separate adninistrative

10 needed, which | do not believe it was. W& 10 rules. They are not required by statutes. They

11  certainly would have done that. V¢ did that 11 are required by rules. They are very clearly

12 immediately upon recei pt of the Mtion for Default 12 separate and distinct.

13 Judgrent . 13 Last thing | wanted to nention, with respect

14 CHAI RVAN SCHENKEL:  Did you bring that up in 14 to M. Sacopulos's notes to the statute that

15 that conversation that you didn't think it was 15 requires a responsive pleading be filed, there was

16  needed? 16 no responsive pleading filed in the case because

17 MR SACCPULCS: No, sir because this nmatter we 17 the pleading didn't neet the requirenments, the rule

18 are now discussing was not discussed at all in that 18 requirements. It wasn't responsive because it

19 hearing, as Lea said. 19 didn't contain the information that was required.

20 The other thing | think is worth noting is 20  Under that analysis, you could file any ol d

21 when we filed the amended answer, which was tinely 21 pleading, and it woul d be responsive, and you coul d

22 filed under Trial Rule 15 and sought the hearing, 22 avoid default. That's not how these rules and not

23 there was no objection filed by the |HRC staff to 23 howthe statute is intended to work. Questions?

24 that. No objection has been made to that. 24 CHAI RVAN SCHENKEL:  Questions? M. Wite,

25 | alsothink it's inportant in terns of 25 your turn.
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1 M VUHTE M turn. Ckay. Cbviously, there 1 Just to give a very brief lecture, General

2 arealot of simlarities between this case and the 2 Assenbly adopts the law but it gives you the

3 other case, but there are also a couple of 3 pernission to adopt |aw which is what your rules

4 differences. | think we need to discuss those. 4 are. Soit'snot apolicy. It'sthelaw Andthe

5 You need to think about them 5 eneral Assenbly has given you the authority to

6 In this case -- the lawers can junp up if | 6 adopt it. It's very inportant, | guess is what I'm

7 get this wong. In this case an answer was filed. 7 trying to say. But as far as the history of it, |

8 The Conmission issued a conplaint, and an answer 8 don't knowwhat it is.

9 was filedinatinely manner. | think that has to 9 CHAl RVAN SCHENKEL: | guess in fol lowp to

10 be done within 20 days. Wat was not done was that 10 that, Cormissioner, ny feeling is that these are

11  Brower did not ask for a hearing within 20 days. 11  our rules, the rules of the IHRC which obviously

12 There is a dispute about that. He did ask for a 12 fromwhat we have heard, have been in place for

13 hearing, but he did ask for it outside the 20-day 13 sone tinme. It's not a surprise to anybody.

14 time lint, | think 21 days, although there is sone 14  Counsel for either side, should be and | think is

15 dispute about exactly howlate it was. But there 15 well aware of the rules that this agency has

16 is no dispute about whether or not it was |ate. 16  adopted over the years.

17 Uhli ke the other case, there is an answer 17 This is a situation, obviously, it's a very

18 here, and it was tinely filed. But we get back to 18 serious matter. | would think that anybody

19 the same rul e about, you know, you have to ask for 19 involved in this on either side of the issue would

20 a hearing within 20 days. That problemis the same 20 make certain that they didn't -- | know the comment

21 probl em here. 21 was nade that cases should not be decided on

22 (ne issue that M. Sacopul os brought up, and 22 technicalities. n the other side of that is that

23 Lea nentioned as well, is that if you look at the 23 cases of a serious nature of like this, | would

24 state law, M. Sacopul os argued that he filed a 24 think, all parties involved woul d make certain any

25 responsive pleading intine. Andif he filed a 25 and every Tis crossed, | is dotted, and rule is
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1 responsive pleading in time, he shouldn't be 1 folloved.

2 defaulted. The answer is responsive pleading, but 2 And, again, |'mecontending | guess, at |east

3 kind of in general terns, what is a responsive 3 nyviewis that all parties involved here are

4 pleading. Wat Judge Pylitt says, yeah, the answer 4 pretty famliar with the rules of this agency, this

5 is fine, but your rule al so says you have to ask 5  Cormissi on.

6 for ahearing. A least in Judge Pylitt's mnd, 6 So | will entertain a notion from Commi ssion

7 that is a responsive pleading as well. 7 nmenbers, if there's no further discussion. Q are

8 So that was the basis of his decision. And 8 there further questions?

9 here again, like the other case, what you fol ks 9 COW SSIONER LIGHTLE | have no questions. |

10 need to westle with is the question of whether or 10 just have an opinion.

11 not you agree with Judge Pylitt or not. |f you 11 COW SSI ONER PILLON | don't have any

12 have any questions, | would be happy to try to 12 questions.

13 answer them 13 CHAI RVAN SCHENKEL: Do | have a notion from

14 CHAI RVAN SCHENKEL:  Commrent's, questi ons, 14 anybody here?

15  Conmi ssion nenbers? D scussion? 15 COW SSIONER PILLON | wil | second.

16 Commi ssi on MCarty, you |l ook |ike you're about 16 CHAI RVAN SCHENKEL: V¢ don't have a notion

17  to ask sonething. 17 yet. Hold on, George.

18 OOW SS| ONER MOCARTY: Do you know any of the 18 "Il move that we affirmthe ALJ's decision on

19 history or origin of this adninistrative rule that 19 this matter.

20 says you have to ask for a hearing? Is that 20 COW SSI ONER LI GHTLE | second.

21 common? Is it common to other agencies? 21 COMW SSIONER PILLON | will second that.

22 MR VHTE That is areally good question to 22 CHAI RVAN SCHENKEL:  Mved and seconded. Are

23 which | do not have an answer. | do work with a 23  there other comments, discussion before we vote?

24 |ot of other agencies. | amnot famliar with a 24 COW SSIONER LIGHTLE  1'mgoing to go awnay

25 rule like that, but it's your role. 25 fromwhat we're talking about just for one nonent
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1 hereis that you're talking about the fact that 1 fairly inportant. So who's going to? Lea.
2 thisis acareer-ending situation. And as | read 2 M5, ELLINGAOCD: | will take that one. You're
3 this, I"'mnot upset about that. As | read the 3 right. It's afairly extensive list of rules, I
4 history of this man, | amnot upset about the fact 4 think 31 pages in total by the time we were
5 that it will be a career-ending situationis ny 5 finished. The rules represent the suggested
6  opinion. 6 changes that the judges forwarded to us at the end
7 CHAI RVAN SCHENKEL:  Thank you, Cormi ssi oner. 7 of the last race neet, as well as the nedication
8  Conmissioner MCarty. 8 threshol d changes that were recommended by the
9 OOW SSI ONER MOCARTY:  But for the record, we 9 ARJ. Thiswll continue to bring our medication
10 nust make this decision based on the argunent about 10 rules into line with what the ARD has reconnended.
11  whether a certain rule was fol | owed. 11 And then there are sone just very general
12 COMW SSIONER LIGHTLE: | know, Bill. That's 12 small cleanup kinds of adninistrative things.
13  the reason why | said it was way off the deal here. 13 Shouldn't be anything too controversial on here. |
14 MR VM TE Your decision is going to be based 14 forwarded the draft rules to all of the industry
15 onthe record in front of you. 15 stakehol ders and heard back everybody was in
16 OOW SSI ONER LI GHTLE:  Absol utel y, yes. 16 support of them No suggested changes and no
17 CHA RMAN SCHENKEL:  Thank you all.  Any 17 issues with them
18  further coments? If not, 1'Il ask for the vote. 18 V¢ woul d respectful |y request that you adopt
19 Al those in favor say "aye." 19 these adninistrative rules under the emergency
20 THE COMM SSICN " Aye. " 20 provision so that those drug threshol ds and the
21 CHAl RVAN SCHENKEL:  (pposed, sane? 21 other rules can go into effect before the next race
22 (No response.) 22 meet begins injust a short time now
23 CHAI RVAN SCHENKEL:  The ayes have it. Thank 23 CHAI RVAN SCHENKEL:  Are there any coments or
24 you. 24 suggestions, conments, anything fromthe public?
25 MR VHTE Thank you very much. | wll 25 This is a chance for anybody who has reviewed these
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1 returnto the office, and I will finalize the 1 for anybody to make conments or suggestions or
2 paperwork and get it to Deena, and she can 2 edits on any of these. | knowthey are fairly
3 circulate the final order. As | think | mentioned 3 extensive, but | think as Lea said, they have been
4 earlier, your orders, your rule -- this is not ny 4 circulated among the interested parties. (e of
5 favorite one -- but your orders need to be signed 5 the significant things that she nmentioned was we
6 by each Coormssioner individually. And I wll put 6 aretrying to nake sure these get adopted and are
7 Deena in charge of that. Thank you very much. 7 in place prior to the beginning of the racing neet.
8 CHAI RVAN SCHENKEL:  She knows how to track us 8 M. HII, do you have sone comments?
9 down. Thank you, M. Wite, for your help and your 9 NAT HLL: |'ve been back and forth whether to
10 counsel in this. Mich appreciated. Thank you. 10 do this or not.
11 Moving on the agenda, nunber five, the review 11 CHAl RVAN SCHENKEL: V' d [ ove to hear from
12 of Commission rulings since Decenber 1st through 12 you.
13 January 31st. Mss Newel | ? 13 NAT HLL: | guess the one that kind of
14 M5. NEWELL: Yes, sir. Thisis afairly brief 14 bothers ne is the ARQ's recommendation on
15 list as you can see. Happy to entertain any 15 suspensions and days. They added, instead of just
16 questions, but next tine we neet it will be nuch 16 30 days for certain violations, they made it 15 to
17 lengthier because the race neeting will be well 17 30. Rather than 60 days for certain drug
18 underway, | assune. 18 violations, they made it 30 to 60. If I'mdoing
19 CHAI RVAN SCHENKEL:  These don't need any 19 this wong, sonebody tell me | nisunderstand this
20 Conmission action, but do any of the Cormissioners 20 because that's possible.
21 have any comments or anything as they revi ewed 21 But the best way | coul d describe this woul d
22 these? Any questions or comments for staff? 22 be a loosening of penalties. And it's about all
23 Moving on to itemsix, Conmission 23 I'mgoing to say. | don't see any point in going
24 consideration of proposed energency rul e changes. 24 backwards on this stuff. [f the suspension is now
25 And it looks fairly substantive on this. It |ooks 25 30 days, this is one horseman, not representing the
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1 Indiana Standardbred Association, not representing 1 therapeutics.
2 breed devel opnent in any capacity, not representing 2 Inthis case this just gives us a little nore
3 anything except nyself, | would just kind of Iike 3 latitude. In fact, | think our rules say we nay
4 toleave that part of it asit is and |eave the 4  assess points. Wat we're just trying todois
5  puni shnent stuff. 5 keep some consistency with the other states. Deena
6 CHAI RVAN SCHENKEL: | woul d ask staff to kind 6 could probably answer this better. Wen we assess
7 of helpus clarify that. |Is that, in effect, what 7 points to soneone, it goes on their RO record. So
8 M. HII was saying or suggesting that that may be 8 every racing jurisdiction around the country can
9 going backwards on our rules? 9 see how many points that person has.
10 M. ELLINGADXD Nat, please correct ne if I'm 10 It makes the penalties pretty much the sane.
11 looking at the wong place, but | think you're 11 This just gives us a little bhit of roomto say if
12 referring to the MW point, the multiple nedication 12 there were nitigating circunstances for this or
13 violation point. Wat you will find, what the 13 whether there were aggravating, which you want to
14 change has done is that it has put a range of 14 take or is it just set tines.
15 suspension in there. So the MW points are the 15 CHAI RVAN SCHENKEL:  So in effect, what you're
16 points that are assessed to a |icensee who has 16 telling us it gives the judges sone |atitude. |
17 multiple medication violations. Soif you have 17 share M. HIl"'s observation that we don't want to
18 multiple medication violations, your penalty is 18 send a signal that we are |essening or we're
19  bunped up by a certain nunber of points, which 19 relaxing our penalties. This keeps the nmaxi num
20 results in a certain amount of suspension because 20 penalty still the sane but just gives alittle
21 you're a habitual of fender. 21 latitude, as you say, for extenuating
22 CHA RVAN SCHENKEL:  How is that different from 22 circunstances.
23 what we have in place now? 23 COW SSI ONER MOCARTY:  For clarification
24 M. ELLINGADCD: Wat we have right nowis 24 again, who assesses the points and the dates of
25 like, for exanple, three points results in a 25  suspensi on?
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1 suspension of 30 days; between 6 and 8.5 points 1 M5, ELLINGAOCD: |'msorry, | didn't quite
2 results in a suspension of 60 days; 9to 10.51is 2 hear that, Bill.
3 180 days; and 11 or nore is 360. That's the way it 3 OOW SSI ONER MOCARTY:  Wio assesses the points
4 isright now 4 and the days of suspension?
5 What that is changed to is that, for instance, 5 M5, ELLINGAOCD:  The judges and stewards.
6 instead of 30 days, it's 15 to 30 days. And 6 OOW SSI ONER MOCARTY:  To what extent has this
7 instead of 60 days, it's 30 to 60 days. The 7  change been discussed with judges and stewards?
8 60-day, 30-day, 180-day and so on suspension is 8 M5, ELLINGAOCD:  They' ve seen all the rules
9 still ineffect. It just gives the Conm ssion the 9 and are in support of it.
10 opportunity to put the suspension within a range 10 OOW SSI ONER MOCARTY:  They are in support?
11 instead of a set nunber of days. 11 M5. ELLINGAOXD  Yes. | apologize, | should
12 CHAI RVAN SCHENKEL:  Who nakes t hat 12 have clarified that in addition to the industry
13  determnation? 13 stakehol ders, | circulated these rules to staff
14 M. ELLINGAOCD  The judges and stewards. 14  nmenbers and to the judges and stewards for their
15 CHAI RVAN SCHENKEL: M ke, do you have any 15 input.
16 comments on that? 16 MKE SMTH If | mght cooment, Deena
17 MKE SMTH Yeah, | think it's inportant to 17 reninded ne there's this big push to try to get
18 note that we're always, the whol e drug-rel ated 18 everything as much as possible, everybody on the
19 field, we're operating behind or catching up with 19 sane page in all the racing jurisdictions,
20 RA on so many nedications. You wll find that 20 uniformty of penalties. This was an attenpt to
21 over the years sone of these move, in addition to 21 get nore peopl e on board, jurisdictions on board.
22 label the multiple nedication violation points. 22 In sone places, they cone out with nodel rules and
23  Sonetines they will find that a drug doesn't really 23 say they're great, but they don't inplenent them
24 have an effect once they study it nore. And it 24  This is kind of a noving target.
25 will change the amount of points for drugs for 25 CHAI RVAN SCHENKEL:  Furt her di scussion or
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1 questions, comments on these proposed rul es, 1 information we've requested, we woul d appreciate

2 energency rules? If not, | would entertain a 2 it.

3 motion, please. 3 CHAI RVAN SCHENKEL:  So this is a tentative

4 OOW SSI ONER MOCARTY: | nove that the 4 approval based on or it's an approval based on

5 proposed energency rul e changes be adopted by the 5 final information being submtted to staff.

6  Commi ssi on. 6 MKE SMTH @ ving us pernission.

7 CHAI RVAN SCHENKEL:  So noved. 7 CHAI RVAN SCHENKEL:  dving you the ability to

8 OOW SSI ONER LIGHTLE: | second. 8 nove forward with that. Mtion on that, please.

9 CHAI RVAN SCHENKEL:  Second fromMss Lightle. 9 COW SSI ONER MOCARTY: | so nove that we

10 Further discussion? 10 approve the Indiana Gand' s racing official Iist

11 Al in favor say "aye." 11 subject to the forthcomng approval by staff of the

12 THE COM SSION "Aye. " 12 list.

13 CHAl RMAN SCHENKEL:  (pposed, sane. 13 CHAI RVAN SCHENKEL: Vel | stated. Thanks.

14 (No response.) 14 COW SSI ONER LI GHTLE. Second.

15 CHAI RVAN SCHENKEL:  Ayes have it. Those are 15 CHAI RVAN SCHENKEL: Al in favor say "aye."

16 adopted. Thank you all. 16 THE COWM SSION  "Aye. "

17 Next two itens on the agenda are from 17 CHAl RVAN SCHENKEL:  All opposed?

18 Executive Drector M. Smth tal king about the 18 (No response. )

19 racing officials list at both tracks. 19 CHAI RVAN SCHENKEL:  Now, we have an item

20 MKE SMTH Hoosier Park has subnitted their 20 Hoosier Park's request to change their 2017 |ive

21 list. You have in front of you for approval the 21 racing post times as had been previously approved

22 officials for this race neet conming up. | don't 22 at our last neeting. JimBrown, please, from

23 knowif you want to vote. | guess we'll have to do 23 Centaur, Hoosier Park.

24 it separately. 24 And, again, Jim let ne say thank you for your

25 CHAI RVAN SCHENKEL:  Let's do themseparatel y 25 hospitality, you and your col | eagues, for having us
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1 sinceit's two locations. | assune these have all 1 here today. And we appreciate it as always. It's

2 been reviewed by staff and net all requirenents and 2 great to be here. Thank you.

3 soforth. 3 JIMBROM  Vé're happy to have you up here.

4 MKE SMTH Deena did it. 4 As you can see, we're getting ready for our 2017

5 CHAI RVAN SCHENKEL:  Deena has vetted them 5 nmet. W'rereplacing both track fences. And the

6 That's the official stanp of approval. Any 6 wood track fence is an original fence from1994, |

7 comments or questions? 7 believe. That's a work in progress. And the inner

8 Then | will entertain a notion for the first, 8 fence keeps popping up every w nter because posts

9 for Hoosier Park's racing officials list for this 9 weren't long enough. And we don't have a big

10  year. 10  enough sl edge hammer to nake it even so we're

11 OOW SS| ONER MOCARTY: | nove approval of this 11  replacing that right now

12 list of Hoosier Park for the racing officials. 12 Thank you for giving ne a noment to, | guess,

13 CHAI RVAN SCHENKEL:  Second? 13 provide an explanation as to the change in our post

14 OOW SSI ONER LI GHTLE:  Second. 14  tines this year at Hoosier Park. Ve're constantly

15 CHAI RVAN SCHENKEL: Al in favor say "aye". 15 looking at whether parts of our overall racing

16 THE COMM SSICN " Aye. " 16 programare working effectively and efficiently or

17 CHAI RVAN SCHENKEL:  (pposed, sane. 17 not. And over the years, we've tweaked starting

18 (No response.) 18 posts tines and all sorts of things in conjunction

19 CHAI RVAN SCHENKEL:  Ckay. Now the same, MKke, 19 with our partnerships with the horsenen to ensure

20 do you want to handl e the discussion for Indiana 20 that we're all on the same page. Through those

21  @and, please. 21 efforts, and handle is one of the itens we are

22 MKE SMTH W would like to -- we've asked 22 |ooking at, maxi mzing handle, maximzing the

23 for some additional information on their list. If 23 entertainment value for our customers and putting

24 the Commission would grant us the authority to 24 on the best race program possi bl e.

25 approve it once we have received all the 25 Rght nowwe are in atinme that's fast noving,
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1 and there are many other ganing alternatives that 1 touch that. But fromthe time the race is
2 folks have to drawtheir attention away fromus. 2 official, we're at 11 ninutes to post time
3 As amtter of fact, at Indiana Gand and Hoosi er 3 typically.
4 Park, 96 percent of our handl e during |ive racing 4 V¢ said how far could we take that in because
5 is export handl e now 5 we know the drivers have to get back. They have to
6 At Indiana Gand, we tweaked post times a 6 untack. They have re-hook up to another horse. W
7 couple years ago and found a happy nediumwith day 7 need a post parade. V¢ need tinme for warmup. So
8 racing and then live on Saturday night. And since 8 we net with themconcerning that. And we agreed
9 2012 when we went to one breed per track, Indiana 9 that during the beginning of the evening, we coul d
10 @and's handle is up 41 percent, which during that 10 shave two minutes in-between races.
11 tine, Thoroughbred, Quarter Horse handl e nationally 11 So post times went from20 nminutes to 20
12 is down a coupl e of percentage points. 12 mnutes woul d now be 18 mnutes, 18 nminutes from
13 At Hoosier Park, Standardbred handl e 13 the tinme that the post tinme of one race to the post
14 notionally is down one and a hal f percent during 14 tine of another race. Soit's not 18 plus four.
15 that tinme. Wth continuing to focus on maxim zing 15 (nce we get going, it's 18.
16 the program handle at Hoosier Park has been up 16 During the end of the night, people's
17 55 percent. 17 attention span's aren't as long, and the vast
18 And we | ooked at our programlast year as we 18 mjority of our betting is comng fromthe East
19 ended the neet and said how can we keep people's 19 (oast. |It's getting later in the evening. W&
20 attention longer and maybe shorten our race program 20 don't have a studio show fromrace 11 to 14. And,
21 that runs fromb5:45 up until approxi mately 10: 15. 21 again, in conversation with the horsemen, could we
22 And we |l ooked at handl e by race and saw that our 22 perhaps take any more tine off. It was agreed we
23  handle at the beginning of the evening is |ight and 23 could take two mnutes off nore.
24 at the end of the night is light. And we | ooked at 24 So the programthis year starts at a nore
25 other horse tracks, |ooked at Thoroughbred tracks 25 effective tinme in our opinion, 6:30. Eghteen
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1 and said, okay, where can we quicken the pace a hit 1 mnutes fromrace to race one through ten and then
2 and nake this a nore exciting experience and 2 16 mnutes fromraces 11 through 14. That cuts our
3 increase our purse, handle at the begi nning and end 3 programdone at about 10:15, which is about the
4 of the evening. 4 time the progranmng was getting done in the past.
5 At the beginning, the Thoroughbreds during the 5 W think we can create a little nore action
6 daytinme primarily are ending their racing so we get 6 packed, faster nmoving programthat hopeful ly will
7 caught up with themand said wouldn't be it be good 7 continue to increase handl e and provide a better
8 if wecantighten this thing up to start later. 8 entertainment value for our fans. |If it doesn't
9 And we net with nenbers of the ISA who took it 9 work, we can always go back to where we were. So
10 back to the | SA after we had our initial neeting 10 we talked to the ISA In conjunction with them we
11 where we discussed all this and said, you know 11 all saidlet's give it a shot.
12 what, 6:30 is a good tine. Thoroughbreds are done. 12 CHAI RVAN SCHENKEL: | think it sounds to ne
13 It's aclean start for us. 13 like an excellent idea. | think | heard sonebody
14 Then we | ooked at post times fromrace to 14 say, as you said, you're going to continually
15 race. And the vast najority of post times in 15 reviewthis and keep your eye on howthis is
16  harness racing fromrace to race are 20 nmnutes, if 16 working.
17  you look at a program 17 JIMBROM  Absol utely.
18 Ponpano right now, as | |ooked at January 18 CHAI RVAN SCHENKEL: | f you need to nake
19 racing, is an exception. They go every 18 mnutes. 19 adjustments, you can. The horsenen are all in
20 If you read stories about harness racing handl e, 20 agreenent. Any other comments or questions from
21 Ponpano is one of the success stories nationally in 21 staff or from Commi ssioners?
22 increasing handl e, not that that had anything or 22 COW SSI ONER MOCARTY: Do you realistically
23 everything to dowthit. But we said half our 23 think you can keep to this tighter schedul e?
24 betting is done during our four mnutes in the dark 24 JIMBROM Qther than inquiries, we believe
25 after we say zero post tine so we didn't want to 25 we can. And we watched Ponpano, and they're
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1 keeping to their schedule. \¢ are going to make 1 get Lasix at a certaintine to be 20, 30, or 40
2 our best attenpt. Again, fortunately, we're not 2 mnutes behind. VeIl set the Lasix schedul e up
3 locked into this programfor an entire year. W 3 with post times that we received from nanagenent,
4 can't keep changing it, but we get a shot at this. 4 but we just need to keep a close eye on that that
5 Andif we have to nove fromit, we'll do that in a 5 if wecan't keep up to that schedul e, that we need
6 thoughtful and thorough manner at the right tine so 6 toadjust it.
7 we're doing exactly what you said we shoul d be, 7 CHAI RVAN SCHENKEL:  (Once again, that points
8 which we shoul d be. 8 out there's a nunber of noving parts to nake all
9 COWM SS| ONER MOCARTY: | too appreci ate your 9 this every day happen. For the record, Mke Hall,
10 thinking here and your approach. | conpliment you 10 one of our judges, who made sone conments on that.
11 onit. If it is successful, would you offer your 11 | think those are well taken. Maybe you can learn
12 services to Myjor League Basebal | ? 12 fromthe basketbal | officials who seemto take a
13 CHA RVAN SCHENKEL:  1'I1 second that. 13 long tine at those monitors and interrupt the flow
14 JIMBROM | do think they should go with a 14 of the gane of late.
15 conputerized strike zone. 15 JIMBROM | don't want to get on the wong
16 CHAI RVAN SCHENKEL:  And a tiner on the 16 side of the judge. The inquiries was a neutral
17 pitcher. Yes, Drector. 17 conment as we went through what might or might not
18 MKE SMTH M only comment about this, we 18  happen.
19 appreciate Centaur working with us because we have 19 CHAI RVAN SCHENKEL: | understand that. But |
20 the logistics to deal with, test barns and judges 20 think it's good a discussion that we all keep all
21 in order to keep the programon pace and appreciate 21 the various noving parts in mnd and, again, stay
22 themworking with us and doing things a little 22 flexible. Thisis a great idea, but we'll see how
23 later in the afternoon so we aren't piling up a lot 23 it works and keep an eye on it. Thank you so nuch.
24 of excessive hours. Just appreciate the 24 So, therefore, | would entertain a notion on
25  cooperation. 25 this. \¢ need to approve this since we had
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1 CHAI RVAN SCHENKEL:  That's a good poi nt 1 approved their earlier starting tines in the
2 because | thought on its face noving back 45 2  Decenber neeting. Is there a notion fromthe
3 nminutes froma staff standpoint and a worker's 3 Cormi ssion?
4 standpoint, that pushes everything back. You've 4 OOW SSI ONER MOCARTY: | nove to approve the
5 explained it adequately as to how you intend to 5 anended |ive race post tines as subnitted by
6 keepit sothat your quitting time is nearly the 6 Hoosier Park.
7 sane as close to be. So that's good so the peopl e 7 OOW SSI ONER LI GHTLE. Second.
8 aren't here until hal fway through the night. 8 CHAI RVAN SCHENKEL:  Mbved and seconded that we
9 JIMBROM There were, once we went to the 9 approve this change in the start tines.
10 Comnmission, there were sonme nuances to it that we 10 Al in favor say "aye".
11  hadn't taken into account. After a couple of 11 THE COWM SSION "Aye. "
12 nmeetings, | think we've worked themout, and we're 12 CHAI RVAN SCHENKEL:  (pposed, the sare.
13 ready to try it. 13 (No response.)
14 CHAI RVAN SCHENKEL:  Thank you. 14 CHAI RVAN SCHENKEL: It is passed. Thank you.
15 MKE HALL: | don't know where M ke was goi ng, 15 Next itemon itemon agenda is approval of the
16  but since M. Brown has brought up inquiry as to 16 split sanple laboratories for this year and beyond.
17 why the night mght drag on, | would say that we 17 Executive Drector, M. Smth.
18 will keep our inquiries expedient. And, hopefully, 18 MKE SMTH Thank you, M. Chairman. Item
19 the nutuel departrent will be able to do the same 19 tenis our split lab report. There is one caveat.
20 because we have noticed in the last year that it's 20 (ne of the laboratories nunber five, Uiversity of
21 quite slowat tines. 21 Illinois at Chicago, they have tentative approval
22 The only thing | think we need to be concerned 22 wth RMMC And we will be, we would like to
23 about that schedule is that if it doesn't hold up, 23 include themon the list subject to their getting
24 then ve need to nake sure we adjust the Lasix 24 final approval and obtaining their certification
25 because we don't want a horse that's supposed to 25 status with the RMIC
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1 CHAI RVAN SCHENKEL:  When does that -- do you 1 pernission. Wth that, | would be happy to answer
2 have any idea timng wise? That's under review 2 any questions.
3 ay. 3 CHAl RVAN SCHENKEL:  What woul d the tining of
4 MKE SMTH They currently have approval . 4  this be?
5 CHAI RVAN SCHENKEL:  Any questions or conments 5 MR KEELER It will be done before the neet
6 fromstaff or Commssioners on this or fromthe 6 is over this year, three or four nonths.
7 public, any conments on this agenda iten? If not, 7 CHAI RVAN SCHENKEL:  You're set to break
8 | would entertain a notion for approval of the 8 ground, and you'll have it operational by late
9 split sanple laboratories for this year. 9 summer, early fall?
10 COW SSI ONER LIGHTLE:  So noved. 10 MR KEELER Dirt work has been done. Local
11 OOW SSI ONER MOCARTY:  Second. 11 approval has been had.
12 CHAI RVAN SCHENKEL:  Have a notion and a 12 CHAl RVAN SCHENKEL:  Questions or comments? |
13  second. Al those in favor say "aye." 13 guess | would continue to conplinent Centaur and
14 THE COMM SSICN " Aye. " 14 the folks at your continued capital investnents at
15 CHAI RVAN SCHENKEL:  (pposed, sane. 15 all your facilities in making it the best possible
16 (No response.) 16 for all of our participants and all the people
17 CHAI RVAN SCHENKEL:  That notion has passed. 17 involved. Thank you. | think that's a great step.
18 Nunber 11 on the agenda is a presentation from 18 Again, you' re constantly |ooking at ways to
19 Centaur and their request for approval to construct 19 inprove the facilities. | knowthat's not easy
20 a new naintenance building at |Indiana Gand, and 20 because those things are not revenue generators.
21  conplete with show and tell pictures is John 21 They don't often get a lot of attention or glanor
22 Keeler. \¢lcone, M. Keeler. 22 to the general public, but I'msure the horsenen
23 MR KEELER Thank you, M. Chairnan, 23 and all the folks associated with the track wll
24 Conmission. | know there's aging eyes up there so 24 greatly appreciate it. Any other comments?
25 | had to bring sonething. 25 COW SSI ONER LI GHTLE | agree with what you
Page 78 Page 80
1 CHA RVAN SCHENKEL: | beg your pardon. It's 1 said It's great.
2 better at a distance. Don't bring it too close to 2 OOW SSI ONER MOCARTY:  Thanks.
3 us. 3 CHAI RVAN SCHENKEL: | woul d ask for a notion
4 MR KEELER Thank you very nmuch. M nane is 4 to approve.
5 John Keeler fromGCentaur Gaming. |'mhere on 5 COW SSI ONER MOCARTY: | nove to approve the
6 behalf of Indiana Gand to request Commi ssion 6 construction of the new nai ntenance buil ding at
7 approval to construct a new equi pnent storage and 7 Indiana G and.
8 mintenance facility on the backside or far side as 8 OOW SSI ONER LI GHTLE. Second.
9 you stand in the grandstand at Indiana G-and and 9 CHAI RVAN SCHENKEL:  Moved and seconded.  Any
10 look to what | believe woul d be generally the east. 10 further discussion?
11 You can see that the naintenance shed is 11 Al in favor say "aye."
12 depicted here. It wll replace an aging trailer 12 THE COWM SSION "Aye. "
13 and a junkyard full of equipnent that is now 13 CHAI RVAN SCHENKEL:  (pposed, the sare.
14 visible as you l ook across the track with a 14 (No response.)
15 state-of-the-art facility that will allowus to 15 CHAI RVAN SCHENKEL:  The ayes have it.
16 maintain our equipnment in a good fashion and store 16 Congratulations. G to work. You're going to need
17 it inthe winter. And also for those that work on 17 sone boots out there today for the dirt work.
18 the backside, provide mich enhanced quality of life 18 I's there any ol d business to cone before the
19 inprovenents, such as running water and nodern 19 Commission? |f not, we have one itemof new
20 pl unbi ng. 20 business. | will let Executive Drector Snth
21 So your permission is required because the 21 address that. It involves purse redistribution.
22 project is over $500,000. In fact, we estinmate it 22 MKE SMTH | have two itens of new business.
23  will be sonewhere in the three to three and a hal f 23 This is just kind of general notice, and you'll be
24 nmllion dollar range. V&' ve got our local |and 24  receiving nore about this. V& have found that
25 approvals in hand and are ready to go with your 25 there are several negative account bal ances in the
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1 horsemen's accounts. In reviewing some of this, we 1 Any of you have any coments or thoughts on that,

2 discovered a law that requires the noney to be 2 if you could share those with staff, with Mke

3 repaid to the purse account or the horse trainer 3 particularly, or any staff menbers because this is

4 and owner will all be suspended. 4 sonmething that if we are going to make a change,

5 There are relatively fewthat have any 5 again, we're sensitive to not surprising you with

6 substantial anount of noney involved at all, but 6 changes after the racing season has started if we

7 all the licenses this year will be flagged until 7 can prevent that from happening. And this is one |

8 their balances are brought up to zero. W think 8 think we can do, and we've only got about six weeks

9 it'sonly fair that we provide sone protection for 9  before Thoroughbred season opens.

10 the purse account and for the people that have 10 So we do want to discuss this in arelatively

11  received these nmonies that are hol ding them 11 timely manner and get on with it and either change

12 inproperly now |'Il put it that way. 12 it or not but at |east have sonme discussion and

13 That's one thi ng | just want ed everybody to be 13 deci de whether or not it's prudent to nove forward

14  aware of. |f you owe the purse account noney back, 14 with anything like that. Please direct your

15 you probably should get it paid before you come in 15  coments, thoughts to Executive Director Snith.

16 and bring your receipt that it has been paid. 16 Comment s, other new business? Anybody in the

17 CHAl RVAN SCHENKEL:  |'s there any penalty or 17  audi ence, anybody like to bring up new business,

18 anything for quote unquote |ate payment? 1Is there 18 items or anything else that we have failed to cover

19 a fee or a percentage or anything charged that 19  today?

20 sonebody hasn't paid for a nunber of weeks or 20 COWM SSI ONER MCCARTY: | would like to comrend

21 nmont hs? 21 M. Smith for exam ning the past due nonies, nonies

22 MKE SMTH You nean if they cone and pay 22 that are owed to the Conmission or to purse

23 now? 23 redistribution. O course, it doesn't nean

24 CHA RVAN SCHENKEL:  If they owe a hundred 24  anything if you don't collect onit. | think it's

25 dollars, and they ignored it for ten nonths, do 25 a very responsible thing. | think you will get
Page 82 Page 84

1 they get two percent interest per month or is there 1 sone conplaints and noaning and groaning. Tell

2 a late fee of $10? Just curious. 2 them at |east one conm ssioner is whol eheartedly

3 MKE SMTH | don't believe there is. 3 behind it, and | suspect we all are.

4 CHAl RVAN SCHENKEL:  Not suggesting that but 4 CHAI RVAN SCHENKEL: ~ Absol utely.

5 sonetimes those types of things get the attention 5 COWM SSI ONER LI GHTLE:  Absol utel y.

6 to. 6 COWM SSI ONER MCCARTY:  That's what makes this

7 MKE SMTH Not getting licensed will get 7 work for payback of purses. |It's part of the

8 their attention alittle nore. 8 system and it should be enforced. Conplinents to

9 CHAl RMAN SCHENKEL:  That' s probably right. 9 you.

10 That's better than a pena| ty. 10 CHAI RVAN SCHENKEL: | woul d echo that,

11 MKE SMTH (ne other item the Thoroughbred 11 Conmissioner MCarty. And it's particularly

12 folks want to discuss a claiming rule. Having an 12 inportant to those who should be entitled to get

13 idea that we may want to get together with all the 13 that redistribution too. So thank you.

14 involved parties, there's been some request we go 14 COMM SSI ONER PILLOW | go along with that.

15 to a conplete open claimng. | started reading the 15 CHAI RVAN SCHENKEL: ~ Thank you, George, for

16 rule. It needs cleaned up so | didn't rushit for 16 joining us long distance. | think we've covered

17 this neeting. Talked to Chairman Schenkel about 17 everything on the agenda. If there is nothing

18 possibly having a very quick neeting before the 18 further to cone before the neeting, we stand

19 neet starts if, in fact, we decide to change the 19  adjourned. Thank you all.

20  Thoroughbred claimng rule. 20 (The Indi ana Horse Racing Conmission neeting

21 CHAI RVAN SOHENKEL: M ke, you're tal king about 21 adjourned at 11:55 a.m)

22 theclainming rule as it relates to Thoroughbred 22

23 racing at this point? 23

24 MKE SMTH Correct. 24

25 CHAl RVAN SCHENKEL:  Let's keep that in nind. 25
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STATE OF | NDI ANA

COUNTY OF JOHNSON

I, Robin P. Martz, a Notary Public in and for
said county and state, do hereby certify that the
foregoing matter was taken down in stenograph notes
and afterwards reduced to typewiting under ny
direction; and that the typewitten transcript is a
true record of the Indiana Horse Racing Conmi ssion
neeting;

| do further certify that | ama disinterested
person in this; that | amnot a relative of the
attorneys for any of the parties.

I'N WTNESS WHERECF, | have hereunto set ny
hand and affixed ny notarial seal this 16th day of
March 2017.

STATL 0 ot
My Commisionexstes Mach 3, 2024

My Conmi ssi on expires:
March 3, 2024

Job No. 116659
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      1          CHAIRMAN SCHENKEL:  Good morning.  If I could



      2     have your attention, we will call this meeting to



      3     order of the Indiana Horse Racing Commission.



      4     Welcome all to Hoosier Park.  And I want to thank,



      5     first of all, all the official staff and everybody



      6     from Hoosier Park for their willingness to host us



      7     again and provide us with a great spread again this



      8     morning for breakfast.  Thank you so much, and we



      9     appreciate your hospitality.  Hopefully, it is



     10     going to dry out and be a great racing season



     11     coming up soon.



     12          With that, we will call the meeting to order.



     13     And I would ask as we go through the meeting, just



     14     a couple of announcements, if you come to the



     15     microphone to speak, please speak slowly, state



     16     your name and your affiliation, if there is one, so



     17     that our court reporter can get everything



     18     accurately recorded as we go through today's



     19     business matters.



     20          With that, Mike, do you have a few opening



     21     comments that you would like to make, please?



     22          MIKE SMITH:  Sure.  Thank you, Mr. Chairman.



     23     As all of you may or may not be aware, Chairman



     24     Weatherwax decided to step down on the 17th of



     25     February to go on and do, I can't say better, but

�



                                                            5



      1     different things in life.  So we wanted to thank



      2     him for all his years of public service and serving



      3     as our chairman.  So Mr. Schenkel is our vice



      4     chairman who will be chairing the meeting today.



      5     And we appreciate all the good thoughts for Tom.



      6          CHAIRMAN SCHENKEL:  Certainly, other



      7     commissioners, fellow commissioners appreciate



      8     Tom's service and thank him and wish him all the



      9     best.  He did an admirable job here in these last



     10     couple of years leading us.  So thank you for that,



     11     Tom, and we are indebted.



     12          I'd like to at this time swear in the court



     13     reporter.



     14          (At this time the oath was administered to the



     15     court reporter by Chairman Schenkel.)



     16          CHAIRMAN SCHENKEL:  Commissioner McCarty



     17     mentioned so that you all understand because we do



     18     have a smaller commission, we do have a quorum here



     19     with three of us.  Our fourth member, George



     20     Pillow, is set to call in.  That's why we have this



     21     speaker phone here.  So you may be hopefully



     22     hearing in the near future a fourth voice here so



     23     that we will have four people in attendance here.



     24          In attendance today for the minutes are



     25     Commissioner McCarty, Commissioner Lightle, myself,
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      1     and hope to be soon joined by George Pillow, who's



      2     out of the city but plans to join us by phone.



      3          With that, I would move on the agenda and ask



      4     for approval of the minutes of the December 20th



      5     meeting.  Are there any additions, corrections,



      6     comments that need to be made in that regard?  If



      7     not, I would entertain a motion.



      8          COMMISSIONER MCCARTY:  I move for approval of



      9     the December 20th minutes.



     10          COMMISSIONER LIGHTLE:  Second.



     11          CHAIRMAN SCHENKEL:  Moved and seconded.  All



     12     those in favor say "Aye".



     13          THE COMMISSION:  "Aye."



     14          CHAIRMAN SCHENKEL:  Motion approved.  So we



     15     are into that.  Thank you much.



     16          First item on the agenda today is, Holly



     17     Newell will provide us with a litigation update.



     18          MS. NEWELL:  Thank you, Vice chairman.  Good



     19     morning.  You have in your booklets Marion Superior



     20     Court orders relating to matters that were



     21     initially heard before this commission.



     22          First is the consolidated matter of Roger



     23     Cullipher and Mike Roth.  Each trainer had a horse



     24     that tested positive for tripelennamine in 2014.



     25     The Commission issued final orders in 2015 that
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      1     fined each trainer $500 and required that the purse



      2     be redistributed for all the relevant races.



      3          Both Roth and Cullipher filed petitions for



      4     judicial review.  The parties filed cross-motions



      5     for summary judgment, and the trial court



      6     considered briefs and oral argument and ultimately



      7     upheld this Commission's order.  Roth and



      8     Cullipher's time to request appellate review has



      9     expired.  And Commission staff has accordingly



     10     issued rulings on these matters putting both cases



     11     to rest.



     12          The second order in your booklet relate to



     13     Captain Jack Racing Stable.  You heard this matter



     14     in 2015 as well.  And you decided at that time that



     15     Captain Jack Racing Stables --



     16          CHAIRMAN SCHENKEL:  Hang on just a second.



     17          (At this time Commissioner Pillow joined the



     18     meeting by phone.)



     19          CHAIRMAN SCHENKEL:  So everybody knows, this



     20     is Commissioner George Pillow calling in from out



     21     of town.  He has joined the proceedings.  Now we



     22     have four commissioners.  Thank you, George.



     23          COMMISSIONER PILLOW:  Thank you.  Happy to be



     24     here.



     25          CHAIRMAN SCHENKEL:  Go ahead, Holly.
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      1          MS. NEWELL:  Hi, George.  This is Holly.  I'm



      2     giving a brief litigation update.



      3          I will restart with Captain Jack.  You heard



      4     this matter in 2015.  And you denied Captain Jack



      5     Racing Stables' Motion to Intervene with a



      6     disciplinary matter involving a trainer.  Captain



      7     Jack filed a petition for judicial review, and the



      8     Marion Superior Court judge granted Commission's



      9     Motion for Summary Judgment affirming the decision



     10     from 2015.



     11          No Commission action is necessary for either



     12     of these matters.  This is just to update you on



     13     the status of both these cases.



     14          CHAIRMAN SCHENKEL:  No action needed.



     15          MS. NEWELL:  No, sir.



     16          CHAIRMAN SCHENKEL:  George, you're missing out



     17     on the good breakfast provided by Hoosier Park.



     18     Other than that, we're glad to have you here.  And



     19     we will go onto the next issues here in front of



     20     us.



     21          We have before us today two cases, the first



     22     one of which is the --



     23          MS. NEWELL:  I think we skipped over agenda



     24     item two.



     25          CHAIRMAN SCHENKEL:  I'm sorry.  There was one
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      1     more for you.  This is the consideration of the



      2     settlement agreement with the staff versus Krista



      3     Harmon.



      4          MS. NEWELL:  Tab two of your booklet includes



      5     the settlement agreement Commission staff reached



      6     with Krista Harmon.  Harmon is a Standardbred



      7     trainer who was found to have contraband on the



      8     backside of Hoosier Park last year.  Harmon was



      9     cooperative and agreed to the settlement, which



     10     Commission staff respectfully requests you approve



     11     today.  And I'm happy to entertain any questions.



     12          CHAIRMAN SCHENKEL:  Any questions or comments



     13     for counsel on this, Commissioners?



     14          COMMISSIONER LIGHTLE:  No.



     15          MS. NEWELL:  We do need to vote on it.



     16          CHAIRMAN SCHENKEL:  We do need a motion to



     17     approve this settlement agreement.



     18          COMMISSIONER LIGHTLE:  Make a motion to



     19     approve this.



     20          COMMISSIONER MCCARTY:  Second.



     21          CHAIRMAN SCHENKEL:  Moved and seconded.  All



     22     those in favor say "aye."



     23          THE COMMISSION:  "Aye."



     24          CHAIRMAN SCHENKEL:  Thank you.  Now, I'll



     25     catch up with you here.  The next item, let me
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      1     point out that we have a gentleman with us, Gordon



      2     White, from the Attorney General's Office who is



      3     here today to assist us should we need this on



      4     these cases.



      5          The first one is the Respondent's objections



      6     to Findings of Fact and Recommended Order granting



      7     default judgment in the matter of IHRC staff versus



      8     Joseph Baliga.  This is an oral argument of the



      9     administrative proceedings in this case.



     10          Specifically, on November 10, 2016, Mike



     11     Smith, Executive Director of the Commission, issued



     12     an administrative complaint against Doctor Baliga.



     13     The complaint alleged that Doctor Baliga, who is a



     14     licensed practicing veterinarian, had administered



     15     an unauthorized medication to a horse participating



     16     in a race.  The recommended penalty in the



     17     complaint was that Doctor Baliga be ineligible for



     18     licensure in this state for five years.  That he be



     19     permanently banned from the Lasix administration



     20     program at the Indiana pari-mutuel horse racing



     21     tracks, and that he be fined $20,000.



     22          As of December 6, 2016, Doctor Baliga had not



     23     answered the complaint nor requested a hearing.



     24     Under Commission rules, an individual challenging a



     25     complaint must request this hearing within 20 days
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      1     of the filing of the complaint.  Failure to do so



      2     results in a waiver of a right to a hearing on the



      3     administrative penalty, as well as any right to



      4     judicial review.



      5          Commission staff argued to the ALJ that Doctor



      6     Baliga did not submit an answer or a request for a



      7     hearing in a timely manner and as a result should



      8     be defaulted.  Doctor Baliga's counsel argues he



      9     was actively involved in defending Doctor Baliga in



     10     a related matter and should not be defaulted in



     11     this one.



     12          Administrative Law Judge Bernard Pylitt agreed



     13     with the Commission staff that an answer and



     14     hearing request were not timely submitted and



     15     issued a service of proposed default and revised



     16     deadline for Doctor Baliga to file written response



     17     on December 6th.  Doctor Baliga responded to the



     18     service of proposed default in a timely manner.



     19          After considering the response to the service



     20     of proposed default, Administrative Law Judge



     21     Pylitt held Doctor Baliga in default on



     22     December 16, 2016.  Along with the default order,



     23     the ALJ endorsed the penalty contained in the



     24     administrative complaint.



     25          Doctor Baliga filed a timely objection to that
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      1     ruling on December 28, 2016.  Both parties were



      2     given the option to file a brief to the Commission



      3     in support of their positions.  Both parties did so



      4     on March 3 of 2017.



      5          Today the Commission is affording the parties



      6     the opportunity to present oral arguments.  These



      7     presentations will be limited to ten minutes on



      8     each side.  And the Commissioners are free to ask



      9     questions at any time.  At the conclusion of the



     10     argument, the Commissioners will deliberate on



     11     whether to affirm, modify, dissolve, or remand for



     12     further proceedings the proposed decision of the



     13     administrative law judge.  The Commission's



     14     decision will be based solely on the record before



     15     it.



     16          At this time, we will have the counsel for



     17     Doctor Baliga present.  And if you would, please,



     18     the podium is yours.  You have ten minutes, please.



     19     And I believe -- who's going to keep the time?



     20     Mike will keep -- Executive Director Smith will



     21     keep the time and signal to folks as their time



     22     warrants.  Please introduce yourself and welcome.



     23          MR. SACOPULOS:  My name is Pete Sacopulos.  I



     24     represent Doctor Baliga.  For the record, my last



     25     name, which is easier to draw than it is to spell,
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      1     is S-a-c-o-p-u-l-o-s.  I appreciate the opportunity



      2     to be here today and present on behalf of Doctor



      3     Baliga.  And I would ask that I have one minute of



      4     my ten minutes remain for rebuttal, if I could.



      5          With that having been said, I think it's



      6     important to know what we are here about today.



      7     We're here today on behalf of Doctor Baliga, not to



      8     ask you to consider whether he did or he did not do



      9     anything.  We are here to ask today that he be



     10     considered favorably to be heard, to have an



     11     opportunity to have his case presented, and to be



     12     heard on the merits.  And I think it's also very



     13     important here that you understand the history of



     14     what happened.



     15          There was a summary suspension filed.  And



     16     when that summary suspension was filed, Doctor



     17     Baliga took a number of actions affirmatively.  He



     18     hired an attorney, which is me.  I entered my



     19     appearance on behalf of Doctor Baliga.  At that



     20     point, there was motions, pleadings done on this.



     21     There was requests for extension of time.  There



     22     were motions filed back and forth.  There was



     23     discovery that was served on behalf of Doctor



     24     Baliga.  There was a hearing set on behalf of



     25     Doctor Baliga.  There was a hearing had on behalf
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      1     of Doctor Baliga.  There was a transcript that was



      2     prepared as a result of that hearing.



      3          In that hearing, there was discussion of a



      4     hearing on the merits, which would have been on the



      5     administrative complaint.  It is clear in the



      6     transcript that it was contemplated there would be



      7     a hearing on the merits on the to-be-filed



      8     administrative complaint.



      9          When the judges decided to keep the summary



     10     suspension in place, Doctor Baliga timely filed an



     11     appeal, which was pending.  The summary suspension



     12     has been summarily withdrawn by the staff, and the



     13     administrative complaint put forward.



     14          It is, I think, very important that this



     15     Commission understand that the summary suspension



     16     and the administrative complaint both have as the



     17     subject matter the exact same incident, an incident



     18     that allegedly occurred here at Hoosier Park on



     19     September 30, 2016.  It includes the same, both of



     20     these, summary suspension and administrative



     21     complaint, relates to the exact same horse, the



     22     exact same incident, the exact same day, the exact



     23     same trainer, the exact same assistant trainer, the



     24     exact same wrongdoing of injecting a horse with



     25     something other than Lasix on race day.  All of
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      1     these are common issues in both of these cases.



      2     There will be common evidence.  There will be



      3     common testimony.



      4          And so after this hearing had been had, it



      5     certainly was a surprise that we received a default



      6     judgment because the default judgment section of



      7     the Indiana Code has the basis, an action taken by



      8     the Commission or by you when someone either



      9     ignores a filing of an administrative complaint,



     10     refuses to participate or engage in the process of



     11     the administrative proceedings or ignores it all



     12     together.



     13          That is not the case of Doctor Baliga.  Doctor



     14     Baliga has taken all actions.  He has gone through



     15     a complete hearing, a hearing of which there was



     16     discussion about a future hearing on the merits,



     17     which is what we're asking that he be given today.



     18          The timeline on this I think is important.



     19     Doctor Baliga, so that the record is complete, has



     20     asked, has filed an answer and has asked for a



     21     hearing, but he thought that was not needed because



     22     certainly he had already been through a hearing on



     23     the exact same issue on this matter.



     24          The request for hearing I think is important



     25     if we look at the transcript from the
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      1     administrative proceedings.  In there, it was noted



      2     by the judge on page 28 of the transcript that



      3     there was going to be a hearing on the merits.



      4     Doctor Baliga thought there would be a hearing on



      5     the merits.  I, quite frankly, thought there was



      6     going to be a hearing on the merits.  And even



      7     counsel for the race commission says when the



      8     judge, this is your chief judge, says "We should do



      9     what we can to get this matter heard on the



     10     merits."  Opposing counsel, Attorney Newell said



     11     understood.  Everyone understood or it appears from



     12     this record certainly Doctor Baliga and I were



     13     under the understanding that there would be a



     14     subsequent hearing on the administrative complaint.



     15          The idea that Doctor Baliga has waived any



     16     right to be heard on this and for any right to



     17     judicial review is both unfair and not consistent



     18     with this rule from what is going on in this



     19     record.  If this is adopted, this is a life



     20     sentence for Doctor Baliga.  He is 63 years old.



     21     He is not in the best of health.  If he is out for



     22     five years, that's the end of his career.  He has



     23     disputed and denied the allegations in total since



     24     these were initiated by way of the summary



     25     suspension in September of last year.
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      1          So I think at the very least Doctor Baliga



      2     should be entitled to a hearing on whether or not,



      3     on the merits of the case because he was not



      4     allowed to present any hearing or any facts on any



      5     merits in the summary suspension by the judges.



      6          There are compelling reasons why this



      7     administrative law judge's recommended order to be



      8     rejected.  One is that the undersigned counsel



      9     believed that an answer denying the allegations had



     10     already been given by way of the summary suspension



     11     matter.  All of those, as I said, are the exact



     12     same incident.  This is not a separate incident,



     13     exact same facts, exact same everything.



     14          The administrative complaint was simply filed



     15     under a separate cause number.  There was confusion



     16     in that.  And that can be seen in the ALJ's order



     17     where not only are the two summary suspension



     18     matters, which were pending under No. 16176 and



     19     16177 are referenced but also in that same order,



     20     the administrative complaint number was referenced



     21     in the exact order.  So there was obviously



     22     confusion on all three.



     23          I will tell you there's been references in the



     24     brief that I have represented other people before



     25     this Commission.  All of you know that.  That is

�



                                                           18



      1     certainly true.  I know I've never had a case where



      2     there was parallelling summary suspensions and



      3     administrative complaint at the same time.



      4          I would submit to you that if what we're after



      5     here is fairness and equity, and that's what we're



      6     trying to do is promote integrity in racing,



      7     certainly somebody like Doctor Baliga, who's taken



      8     all of these actions, should be able to be heard on



      9     the merits.



     10          If the race commission witnesses are that



     11     compelling, if the testimony that damning to Doctor



     12     Baliga, then the outcome would be the same, but he



     13     would be afforded the due process he is entitled as



     14     a professional and as a licensee and at least be



     15     heard on the merits.  That's what we're asking for



     16     today.



     17          One of the other arguments advanced by the



     18     staff is that Doctor Baliga did not advance a



     19     meritorious defense.  That is not the case.  He has



     20     denied the allegations since the very beginning.



     21     Those allegations have been denied both by way of



     22     the transcript that was taken under oath in the



     23     summary suspension matter.  There is no question



     24     that he has denied this and has thought that he has



     25     a meritorious defense.
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      1          The other thing is under Trial Rule 55, no



      2     meritorious defense must be asserted until there's



      3     a judgment entered.  We don't have a judgment in



      4     this case.  We have a recommended order from an



      5     administrative law judge.



      6          The other fact I think that's worth noting is



      7     that Indiana law has a long history of disliking



      8     matters being handled on technicalities.  There is



      9     a whole raft of cases, some of which are cited in



     10     our brief.  I would refer you to the Huntington



     11     National Bank case and Doctor Harvey, who we cited



     12     in our brief.  It has long been the rule in Indiana



     13     and the preference in Indiana that cases are



     14     decided on the merits and not on technicalities.



     15     That's what we are asking today on behalf of Doctor



     16     Baliga.



     17          With that, I would like to reserve the balance



     18     of my time, which if I have it, around a minute; is



     19     that correct, sir?



     20          MIKE SMITH:  Yes.



     21          MR. SACOPULOS:  For rebuttal if I could.



     22          CHAIRMAN SCHENKEL:  Any questions or comments



     23     for this witness from the Commission members?



     24          Okay.  Thank you.  You have a minute left



     25     there when we get done.  Miss Newell.
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      1          MS. NEWELL:  Thank you.  I also would like to



      2     reserve the balance of whatever time might be



      3     remaining.



      4          Good morning, Commissioners.



      5          CHAIRMAN SCHENKEL:  I feel like I'm in



      6     Congress.



      7          MS. NEWELL:  Commission staff today is asking



      8     the Commission to affirm the recommended order



      9     issued by Administrative Law Judge Bernard Pylitt.



     10     This case involves an administrative complaint the



     11     Commission staff filed against Joseph Baliga.



     12     Judge Pylitt recommended that a default judgment be



     13     granted against Doctor Baliga.  That recommendation



     14     is sound and should be affirmed.



     15          Commission staff comes to you today from an



     16     enviable position.  We have the rule and the facts



     17     on our side, and both are clear.  Mr. Sacopulos



     18     went into a discussion of the summary suspension



     19     that was also pending at the same time as the



     20     administrative complaint.  There is a very clear



     21     distinction between these two avenues of



     22     prosecution.  The summary suspension relates to



     23     rulings.  It's not an administrative complaint.



     24     It's not an administrative cause number.  They are



     25     rulings, numbers.  A summary suspension was issued
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      1     in this case because of the extreme concern



      2     relating to the allegations against Doctor Baliga.



      3     However, an administrative complaint was



      4     forthcoming, and it was a distinct complaint that



      5     was filed against him after the summary suspension.



      6          Furthermore, Mr. Sacopulos's reference to the



      7     transcript of the summary suspension hearing comes



      8     from October 31st.  That predates the filing of any



      9     administrative complaint.



     10          Mr. Sacopulos came before you with essentially



     11     an emotional plea that Doctor Baliga get his day in



     12     court, but his request that you not affirm Judge



     13     Pylitt's order is not rooted in rule or fact.  My



     14     job today is to refocus the argument on those



     15     important things.



     16          I also want to remind you that the IHRC rules



     17     are controlling here.  The specific rule at issue



     18     is 71 IAC 10-3-20(d).  It says "Not later than the



     19     20th day after the date on which the Executive



     20     Director delivers or sends the administrative



     21     complaint, the person charged may make a written



     22     request for a hearing or may remit the amount of



     23     administrative penalty to the Commission.  Failure



     24     to request a hearing or to remit the amount of the



     25     administrative penalty within the period prescribed
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      1     by this subsection results in a waiver of a right



      2     to a hearing on the administrative penalty, as well



      3     as any right to judicial review."



      4          The facts are simple.  Commission staff filed



      5     an administrative complaint against Joseph Baliga



      6     on November 10, 2016.  It was properly served both



      7     upon Doctor Baliga and Mr. Sacopulos.  Commission



      8     staff received no response of any kind within the



      9     time frame established by rules that were



     10     promulgated by this Commission.  There was no



     11     answer filed.  There was no request for a hearing



     12     filed.



     13          As counsel, it is my duty to zealously



     14     represent Commission staff.  I did so when I filed



     15     the Motion for Default on December 6, 2016.



     16          Despite what Mr. Sacopulos argues, the



     17     procedural posture of this matter should not have



     18     been confusing, and Commission staff's filing of a



     19     Motion for Default should not have been a surprise.



     20     Let's start with the complaint itself.  The front



     21     page includes the word "Notice" in all capitals and



     22     in bold.  It is followed by this language:  The



     23     person who is the subject of this administrative



     24     complaint has 20 days after the issuance of this



     25     report to make a written request for a hearing
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      1     pursuant to 71 IAC 10-3-20(d).  That's the front



      2     page of the complaint that was filed.



      3          Now let's consider the fact Commission staff



      4     was enforcing a Commission rule.  That is



      5     Commission staff's job.  It should come as no



      6     surprise to anyone when any Commission rule is



      7     enforced, whether it's an administrative or



      8     procedural rule or if it is a rule relating to



      9     foreign substances in a horse.  This Commission



     10     passes rules that it reasonably should expect to be



     11     enforced.  It is unreasonable to think that the



     12     rules would not be enforced.  To suggest that a



     13     state agency enforcing rules promulgated by that



     14     agency is a gotcha tactic is simply absurd.



     15          Simply put, 71 IAC 10-3-20 is no less



     16     important than our medication rules.  A rule has



     17     been violated, and the rule itself establishes the



     18     consequence.  It is our duty to enforce the rules



     19     as written.



     20          As Mr. Sacopulos said, he has represented many



     21     licensees before this Commission.  He has



     22     represented licensees against whom administrative



     23     complaints have been filed.  And he and I seem to



     24     disagree because my recollection is that he has



     25     even represented a licensee who was summarily
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      1     suspended who later faced an administrative



      2     complaint.  Mr. Sacopulos managed to properly make



      3     a written request for a hearing in that case, which



      4     has many striking procedural similarities to this



      5     case.



      6          Mr. Sacopulos has suggested the Commission



      7     staff should have called him.  It is not Commission



      8     staff's place to remind Mr. Sacopulos of pending



      9     deadlines.  Commission staff can only assume that



     10     Mr. Sacopulos, having practiced before the



     11     Commission many times before, would read and be



     12     aware of the rules and take the time to clarify the



     13     procedure of the matter.  If, after doing so, Mr.



     14     Sacopulos were still confused, he certainly could



     15     have reached out to Commission for clarification.



     16     He did not.



     17          Attorneys for the Commission cannot give legal



     18     advice to licensees or any private citizens.  We



     19     shouldn't need to when the licensee is represented



     20     by counsel.  We have routinely faced licensees who



     21     have been in receipt of an administrative complaint



     22     who do not have counsel but have managed to comply



     23     with that rule.



     24          As a final point, I urge you to consider the



     25     potential precedential effect of any decision that
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      1     does not affirm Judge Pylitt's recommended order.



      2     Essentially, that results in our procedural rules



      3     having very little meaning.  If there is no



      4     requirement to comply, why bother having the rule



      5     at all.  The Commission, upon enacting the rule,



      6     deemed it appropriate for this agency.  Many times



      7     we have discussed the preference that matters be



      8     handled swiftly and with an eye to judicial and



      9     agency economy.



     10          Allowing a licensee against whom an



     11     administrative complaint has been filed to decide



     12     to answer when he or she might feel like it and to



     13     ask for a hearing when they get around to it,



     14     grinds the process to a halt as we wait for the



     15     licensees to determine the next steps in the



     16     matter.  The rules are in place to ensure that the



     17     momentum is always moving forward.



     18          If the Commission allows Baliga to disregard



     19     the rules, the Commission will be hard-pressed to



     20     not allow the same for every other litigant that



     21     comes before it.  We could arguably discuss drawing



     22     a line.



     23          Mr. Sacopulos has told you that Commission



     24     staff filed its motion for default just days after



     25     the deadline expired.  Our response is that of
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      1     course we did.  The rule allows for 20 days.  More



      2     than 20 days elapsed.  Commission staff naturally



      3     took the next reasonable step.  The Commission



      4     considered and drew a bright line when it



      5     established the 20-day deadline.  That is the rule



      6     that is on the books.  That is the rule that is in



      7     effect for purposes of the administrative complaint



      8     filed against Doctor Baliga.



      9          Commission staff respectfully requests that



     10     this Commission affirm the recommended order before



     11     you and grant the entry of default against Doctor



     12     Baliga.



     13          CHAIRMAN SCHENKEL:  Questions or comments from



     14     any Commissioners?



     15          Counselor, you have a minute left, please.



     16          MR. SACOPULOS:  Okay.  I think most of what



     17     Ms. Newell addressed is focused on me.  And the



     18     hearing today is not about me.  It's about Doctor



     19     Baliga having an opportunity to be heard on the



     20     merits.  I will tell you in the transcript from the



     21     hearing before the three judges, the chief judge



     22     says, and we all agreed, a merits hearing will come



     23     later.  There was every indication there was going



     24     to be a hearing on the merits in this case.



     25          This is an odd series of events.  I think it's
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      1     important to look at the commonality.  These two



      2     things are completely intertwined because they



      3     relate to the same matter, same horse, same date,



      4     the same players, the same vet, the same trainer,



      5     the same assistant trainer, the same horse, the



      6     same allegations.  All of that is the same.



      7          Doctor Baliga immediately upon receiving this



      8     asking for a default judgment requested a hearing.



      9     He thought he had already done that.  I thought we



     10     already had an understanding there was going to be



     11     a hearing.  It isn't the case where it gets filed



     12     and then nothing happens.  This is a case where



     13     there had been a whole lot that had happened.



     14          In terms of getting it swiftly done, I would



     15     tell the Commission, if Miss Newell had called me



     16     and asked, hey, you didn't file for a hearing, I



     17     would have done that immediately.  And this whole



     18     matter would have been done.  So I would request



     19     that you rule favorably on behalf of Doctor Baliga



     20     and allow him to be heard on the merits.  Thank



     21     you.



     22          CHAIRMAN SCHENKEL:  Thank you.  Any other



     23     questions?  Ms. Newell, you have a minute.



     24          MS. NEWELL:  I will waive the remaining time.



     25     I think you have everything in front of you that

�



                                                           28



      1     you need.



      2          MR. WHITE:  My turn, I guess.



      3          CHAIRMAN SCHENKEL:  This is Gordon White from



      4     the Attorney General's Office.  Mr. White.



      5          MR. WHITE:  Thank you.  I have worked for the



      6     Commission for a number of years, but I haven't



      7     been to one of your meetings for a while.  Thank



      8     you for inviting me over for this one.



      9          You've read the briefs.  You've heard the oral



     10     argument.  The situation before you is fairly



     11     clear.  The rules and the statutes are fairly



     12     clear.  The decision is going to be a difficult



     13     one, but I get to leave it up to you.



     14          Your rules say that a licensee needs to ask



     15     for a hearing within 20 days.  It seems that the



     16     request for the hearing was not submitted within 20



     17     days.  That's the basis of Judge Pylitt's



     18     recommended order.  If the request did not come in



     19     in a timely manner, that is in default.  Basically



     20     what that means is Doctor Baliga could no longer



     21     defend himself in front of Judge Pylitt.  And Judge



     22     Pylitt went on and endorsed the original



     23     recommended penalty by the Commission, the



     24     suspension period and the fine.



     25          Then the parties objected to that or I should
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      1     say Doctor Baliga objected to that.  And now it is



      2     up to you to decide whether or not you will accept



      3     Judge Pylitt's decision, whether or not you will



      4     dissolve it or basically send it back to him for a



      5     hearing or whether or not you will modify it.  And



      6     just to give you an example, modification would be



      7     something like if you thought that penalty was too



      8     harsh or too light, you have the ability at this



      9     point to modify the judge's decision.  All I would



     10     ask if you do that you, please explain to us why



     11     you're making that modification.



     12          So like I say, your role is pretty simple.



     13     The parties have discussed that.  The



     14     Administrative Orders and Procedures Act, which is



     15     the State statute which also regulates these



     16     proceedings, is also pretty clear that if a party



     17     doesn't do what he's supposed to do, he may be



     18     defaulted, but I have to underline the word may.



     19     Your rule says shall or words to that effect.  The



     20     statute says may default.  So I think you have an



     21     option as to whether or not to hold them in default



     22     or not.



     23          That's the factual framework and the legal



     24     framework, but I think at this point I get to hand



     25     it over to the Commissioners to let them decide
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      1     what they want to do.  Of course, I would be happy



      2     to answer any questions.



      3          CHAIRMAN SCHENKEL:  Any questions or comments



      4     for Gordon or any discussion amongst ourselves?



      5          Just so we make sure we understand here, this



      6     default judgment speaks to whether or not -- we're



      7     not talking about the merits of the case itself or



      8     the original charge.



      9          MR. WHITE:  Yes and no.  The default



     10     judgment --



     11          CHAIRMAN SCHENKEL:  Relates back to that.



     12          MR. WHITE:  Yes, that's right.  Technically,



     13     the default judgment is you didn't do what you were



     14     supposed to do.  You can no longer defend yourself.



     15     That's the default.  But there is kind of a step



     16     two, and that's the decision as to, well, what are



     17     we going to do about it.  Judge Pylitt accepted



     18     Mr. Smith's recommendation of -- forgive me if I



     19     forget the details -- imposed a fine.  So it's a



     20     combination of both.



     21          CHAIRMAN SCHENKEL:  I will make a couple



     22     general comments.  With the facts presented, we've



     23     had them, and I think all of us have reviewed the



     24     filings.  A couple things jump out at me.  And that



     25     is it's a pretty factual situation.  The notice and
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      1     the rules and statutes regarding that are very



      2     clear.  We're dealing with people who are not, as I



      3     would say, strangers to the Commission.  Everybody



      4     has been through procedures similar to this in one



      5     way or another or seen or heard them.  And I'm not



      6     really taken with one of the comments that, well,



      7     gee, if the Commission would have called me, I



      8     would have filed it.  That, to me, is not, without



      9     sounding arrogant, that's not the Commission's job



     10     or responsibility in my estimation.  I think from



     11     my viewpoint, adequate legal procedures were



     12     followed.



     13          And I would make the motion to affirm and then



     14     open it up for discussion.



     15          COMMISSIONER MCCARTY:  I will second that, but



     16     I do have a question for clarification before we



     17     take action.



     18          Again, to the Attorney General's explanation,



     19     did you say that the Commission rule says shall?



     20          MR. WHITE:  Let's read it.  It's just a



     21     sentence so I won't go full lawyer on you.



     22     "Failure to request a hearing or to remit the



     23     amount of the administrative penalty within the



     24     period prescribed by this subsection results in a



     25     waiver of the right to a hearing on the
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      1     administrative penalty, as well as any right to



      2     judicial review."



      3          CHAIRMAN SCHENKEL:  Does that satisfy your



      4     question?



      5          COMMISSIONER MCCARTY:  Yes.



      6          CHAIRMAN SCHENKEL:  Any other comments?



      7     George, do you have anything to add?



      8          COMMISSIONER PILLOW:  No, I think I'm okay.



      9          CHAIRMAN SCHENKEL:  I'll call for the vote.



     10     All in favor say "aye."



     11          THE COMMISSION:  "Aye."



     12          CHAIRMAN SCHENKEL:  Opposed?



     13          (No response.)



     14          CHAIRMAN SCHENKEL:  Motion has passed.  The



     15     ruling has been affirmed.



     16          MR. WHITE:  Thank you, Commissioners.  Later



     17     today I will finalize the paperwork on that.  It's



     18     been a while since I worked with you, but I believe



     19     your orders need to be signed by all the



     20     Commissioners.  I don't have that paperwork with me



     21     today because I didn't know what you were going to



     22     do.  I will get that together as quickly as I can,



     23     and maybe Deena can help me with circulating that.



     24          CHAIRMAN SCHENKEL:  Can I ask something too



     25     here, just a thought that I had in reviewing this.
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      1     We obviously, as a Commission, license certain



      2     aspects and certain persons dealing with horse



      3     racing.  We don't license veterinarians, as such.



      4     They have a professional licensing agency.



      5          Is any legal action in a ruling against a



      6     professional person of this nature, and maybe this



      7     is a question for the Attorney General's Office, is



      8     this action eventually forwarded to the



      9     professional licensing agency or the veterinary



     10     board of which this person has to be licensed and



     11     registered with?



     12          MR. WHITE:  As a former lawyer for the



     13     veterinarian board, I can actually answer that



     14     question.  What would happen -- I don't know what



     15     will happen.  What could happen is anyone can file



     16     a complaint, what's called a consumer complaint



     17     with the state Attorney General's Office, our



     18     consumer protection division, involving any



     19     licensed professional.  It would include a



     20     veterinarian.



     21          The Attorney General's Office could



     22     investigate that complaint.  If they thought the



     23     complaint had merit, they would file formal charges



     24     against said nurse, veterinarian, whatever.  Then



     25     that board -- in this situation it would be the
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      1     veterinary board -- would conduct a hearing and



      2     decide whether or not to impose a penalty of some



      3     kind.



      4          That's kind of a long answer to your question.



      5     It depends.  If someone files a consumer complaint



      6     based on this, it could go in front of the



      7     veterinarian board but not guaranteed.



      8          CHAIRMAN SCHENKEL:  Given Mr. White's response



      9     to that, I will subject this comment to the other



     10     Commissioners, I would recommend that this ruling



     11     be forwarded to that appropriate agency letting



     12     them know that one state agency, the Indiana Horse



     13     Racing Commission, has found and ruled in this



     14     manner against one of their licensees.



     15          COMMISSIONER LIGHTLE:  I agree.



     16          COMMISSIONER PILLOW:  I'm in.



     17          CHAIRMAN SCHENKEL:  We'll take that by



     18     consensus.  Staff will take care of that.  Thank



     19     you.



     20          Moving onto the next item on the agenda, this



     21     is a consideration of the Respondent's objections



     22     to Findings of Fact and Recommended Order granting



     23     default judgment in the matter of IHRC staff versus



     24     Bobby Brower.  This is an oral argument again,



     25     similar to what we just had here in the preceding
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      1     one.



      2          This is an administrative proceeding of the



      3     Indiana Horse Racing Commission versus Bob Brower



      4     where Mr. Brower is challenging a recommended



      5     decision by the Administrative Judge Bernard



      6     Pylitt.



      7          Specifically, on November 4, 2016, Mike Smith,



      8     the Executive Director of the Commission, issued an



      9     administrative complaint against Brower.  The



     10     complaint alleged, among other things, that Brower,



     11     who is a licensed trainer, had beaten a horse B



     12     Abland in August 2016.



     13          The recommended penalty in the complaint was



     14     that Brower be ineligible for licensure in the



     15     state for 15 years and fined $40,000.  Brower



     16     answered the complaint on November 29 and disputed



     17     the allegations.  Under Commission rules, an



     18     individual challenging a complaint must request a



     19     hearing within 20 days of the filing of the



     20     complaint.  Failure to do so results in a waiver of



     21     a right to a hearing on the administrative penalty,



     22     as well as any right to judicial review.



     23          Commission staff argued to the ALJ that Brower



     24     did not submit his request for a hearing in a



     25     timely manner, and as a result he should be
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      1     defaulted.  Brower argues that he effectively did



      2     ask for a hearing within the time frame set by the



      3     rule.  And even if he did not, he should not be



      4     defaulted.



      5          Administrative Law Judge Pylitt agreed with



      6     the Commission staff that the hearing request was



      7     not timely issued, was not timely and subsequently



      8     issued a proposed default judgment on December 16,



      9     2016.  Brower responded to the proposed default



     10     judgment in a timely manner.



     11          After considering the response to the proposed



     12     default judgment, Judge Pylitt held Brower in



     13     default on January 3, 2017.  Along with the default



     14     order, the judge endorsed the penalty contained in



     15     the administrative complaint.



     16          Brower filed a timely objection to that ruling



     17     on January 12, 2017.  And both parties were given



     18     the option to file briefs with the Commission in



     19     support of their positions.  And both parties did



     20     so.



     21          Today the Commission is affording the parties



     22     the opportunity to present these oral arguments.



     23     Presentations will be limited to ten minutes on



     24     each side.  And the Commissioners are free to ask



     25     questions at any time.  At the conclusion of the
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      1     argument, the Commissioners will deliberate on



      2     whether to affirm, modify, dissolve, or remand for



      3     further proceedings the proposed decision of the



      4     administrative law judge.  The Commission's



      5     decision will be based solely on the record before



      6     it.



      7          So very similar to the previous proceeding we



      8     just went through, we will begin this now and ask



      9     counsel for Mr. Brower to present their side and



     10     have ten minutes.



     11          MR. SACOPULOS:  Again, my name is Pete



     12     Sacopulos.  I'm here on behalf of licensee Bobby



     13     Brower today.  I appreciate the opportunity to be



     14     heard.  I would like to reserve the time not used



     15     during this general address for rebuttal.



     16          I think in this case it is also important to



     17     understand what the history of the case is.



     18     Mr. Brower was -- there was no summary suspension.



     19     This was an administrative complaint that was



     20     filed.



     21          Mr. Brower retained counsel.  Attorney entered



     22     his appearance on Mr. Brower's behalf.  Timely



     23     answer was filed denying the allegations set forth



     24     in the complaint.  And then subsequently when the



     25     default judgment was filed, Mr. Brower, pursuant to
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      1     Trial Rule 15, related back by way of amended



      2     answer a request for a hearing.  That under the



      3     trial rules was allowed, and it was timely.



      4          Mr. Brower is facing a career-ending penalty



      5     if he is not allowed to be heard on the merits.



      6          So for these reasons we are asking that you,



      7     as the Commission, today find that he be allowed to



      8     have a hearing on the merits.  There are a number



      9     of things very different in this case from the one



     10     you heard.  One was that a timely answer was filed.



     11     There is no question about that.  The answer is a



     12     denial.



     13          And if you look at the statute relied upon by



     14     the staff, the following statute says in lieu of



     15     the administrative penalties, in lieu of those



     16     administrative penalties, you can file an answer.



     17     That's what Mr. Brower did.  We all know that any



     18     kind of a dispute when there's a complaint filed



     19     and an answer filed, the next step is to have the



     20     hearing.  Whether it's a civil case, criminal,



     21     administrative matter, whatever it might be, the



     22     obvious next step is the hearing.



     23          There is no question that he timely filed an



     24     answer.  There is no question he timely amended his



     25     answer.  And amended includes a request for the
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      1     hearing.



      2          CHAIRMAN SCHENKEL:  Excuse me for interrupting



      3     here, but this is the point where I need to ask a



      4     question.  You say that it was filed in a timely



      5     manner?



      6          MR. SACOPULOS:  The answer was filed in a



      7     timely manner.  Trial Rule 15 motion was filed in a



      8     timely manner amending a complaint seeking a



      9     hearing.



     10          So if you look at what is relied upon here in



     11     terms of wanting to have a default judgment



     12     entered, we look at 4-21.5-3-24.  That is the



     13     administrative law provision that the



     14     administrative law judge relied on.  But in



     15     entering a default, it says that that is



     16     appropriate where the person here, the licensee,



     17     Mr. Brower, fails to file a pleading, fails to file



     18     a response.  That's not the case here.  There is no



     19     question.  The record is absolutely clear and



     20     without dispute that he timely filed an answer.



     21          If you look at Trial Rule 55, default judgment



     22     under the Indiana trial rules, it says if a party



     23     does not timely answer, they are subject to



     24     default.  That also is not the case here.



     25     Mr. Brower, without any question, without any

�



                                                           40



      1     dispute, timely filed an answer.



      2          So it seems that fairness -- the



      3     Administrative Orders and Procedures Act IC



      4     4-21.5-3-4 and Trial Rule 55 all would dictate that



      5     Mr. Brower has the right to be heard on the merits



      6     because the default judgment is not appropriate



      7     when a timely answer has been filed.



      8          There is not a reported case in the history of



      9     Indiana law since the beginning that they've been



     10     recorded where someone has timely filed an answer



     11     and been defaulted.  Of course, that's the reason



     12     why if a timely answer is filed, you have a



     13     hearing.



     14          Mr. Brower believes he has preserved his right



     15     to a hearing.  And if there was any neglect, that



     16     neglect was excusable, and that neglect was



     17     remedied by the Trial Rule 15 filing, whereby he



     18     amended his answer and asserted his right to a



     19     hearing.



     20          Default in this case would be inappropriate



     21     and inconsistent with both 4-21.5-3-24 and Trial



     22     Rule 55.  The courts in Indiana have been



     23     unwavering in their decisions.  Trial courts,



     24     Courts of Appeal, our Indiana Supreme Court, they



     25     do not like technicalities.  They want cases
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      1     decided on the merits.



      2          This decision, this general proposition is



      3     seen in all kinds of cases, whether they're



      4     administrative cases, whether they're civil cases,



      5     whatever type or nature, we want to decide the case



      6     on the merits to give the person his day in court.



      7          The idea of filing for a default after an



      8     answer is a gotcha.  You'll hear Miss Newell say it



      9     wasn't, but it is a gotcha.  That is part of the



     10     problem honestly in handling some of these things,



     11     there are a lots of gotchas.



     12          I'll tell you, I don't know if you noticed the



     13     order today for this hearing today.  The briefs



     14     that were due in this matter.  They were both due



     15     the same day.  They were both due at different



     16     times.  Why is that the case?  Why are there



     17     different times for filing?  These are the types of



     18     things that those of us defending these matters



     19     deal with on a regular basis.



     20          I will tell you in this case when a timely



     21     answer has been filed and a timely request for



     22     hearing met, it would be completely inappropriate



     23     to Mr. Brower.  And if we look at the penalty



     24     phase, this is an absolute career-ending sentence



     25     for Mr. Brower, 15 years and $40,000.
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      1          For a person who timely filed an answer, it



      2     seems that he should without any question be



      3     entitled to a hearing on the merits.  That's what



      4     he's asking for here today.  We're not asking for a



      5     decision on whether he did or he did not do this.



      6     We're simply asking for a right to be heard on the



      7     merits of the case; for him to be able to call



      8     witnesses on his behalf to dispute the allegations,



      9     present evidence to dispute the allegations, and to



     10     be heard on the merits.  If the case against



     11     Mr. Brower is that strong, then the outcome will be



     12     what it will be.



     13          I would like to at this point, Mr. Executive



     14     Director, reserve the balance of my time for



     15     rebuttal.



     16          CHAIRMAN SCHENKEL:  So noted.



     17          COMMISSIONER PILLOW:  I didn't hear.  Did he



     18     say they did file it?  I missed that.



     19          CHAIRMAN SCHENKEL:  Yes, I asked the question



     20     whether it was filed in a timely manner, and he



     21     indicated it was.



     22          COMMISSIONER PILLOW:  Okay.  Thank you.



     23          CHAIRMAN SCHENKEL:  Counsel.  Miss Ellingwood.



     24          MS. ELLINGWOOD:  Thank you.  I'm going to beg



     25     your forgiveness to the extent that you hear a lot
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      1     of repetitive stuff.  Because it seems like the



      2     thing to do, I'm going to ask to reserve whatever



      3     time I have left over, if that's okay.



      4          CHAIRMAN SCHENKEL:  So noted.



      5          MS. ELLINGWOOD:  As I come before you on



      6     behalf of Commission staff and ask you that adopt



      7     Judge Pylitt's recommended order, I acknowledge



      8     that staff doesn't have an emotional argument in



      9     this case.  But what we do have, like Holly, are



     10     the law and facts.



     11          The salient facts are these:  First, under our



     12     rules, when a licensee receives an administrative



     13     complaint, he or she must take two separate



     14     actions, not one, two.  The first of those actions



     15     is to file an answer in response to the allegations



     16     in the complaint.  The second requirement is to



     17     file a request for a hearing in writing.  If you do



     18     not file a request for a hearing in writing within



     19     20 days, you waive your right to a hearing on the



     20     merits and to judicial review.



     21          Respondents filed a pleading.  Sure, but he



     22     filed the one wrong.  Respondent misstates the law.



     23     He says it's sufficient for him to have filed an



     24     answer.  Simply put an answer does not meet both of



     25     those requirements.
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      1          Brower received an administrative complaint on



      2     November 16th.  He had until the end of the day



      3     on December 6th to either agree to the penalty



      4     proposed in the complaint or submit a written



      5     request for a hearing.  Pete Sacopulos filed both



      6     an appearance as Brower's counsel and a timely



      7     answer.  We don't contest that his answer was filed



      8     timely.  His answer was consistent with the



      9     requirements of 71 IAC 10-3-21, but it did not



     10     include a request for a hearing.



     11          On the morning of December 6th, Brower's



     12     counsel met with Commission staff in person on a



     13     different disciplinary matter that also involved



     14     the receipt of an administrative complaint, and



     15     that's the matter you just heard with Ms. Newell.



     16     During that meeting, Brower's counsel was reminded



     17     of the requirements to submit a request in writing



     18     within 20 days and was reminded of the consequence



     19     of failing to do so.  He was on notice what the



     20     rules require.



     21          Brower's counsel could have handed staff a



     22     written request.  He could have e-mailed it.  He



     23     could have had his office send an e-mail.  He could



     24     have submitted it by fax.  He did none of those



     25     things.  Staff received no request for a hearing
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      1     before the deadline expired.



      2          CHAIRMAN SCHENKEL:  That was an in-person



      3     meeting?



      4          MS. ELLINGWOOD:  Yes, it was.



      5          COMMISSIONER MCCARTY:  Question.  That



      6     reminder about the request for a hearing was



      7     directed at whom?



      8          MS. ELLINGWOOD:  In the meeting was Judge



      9     Pylitt, Attorney Newell, Mr. Sacopulos, and myself.



     10     We were not discussing the Brower matter



     11     specifically.  We were discussing Baliga.  And the



     12     discussion was focused in great part on the fact



     13     that a request for a hearing must be submitted



     14     within 20 days of receipt of the complaint.  And we



     15     also discussed the consequences for failing to do



     16     so.



     17          CHAIRMAN SCHENKEL:  Thank you.



     18          MS. ELLINGWOOD:  On December 13th, staff



     19     received a pleading from Brower's counsel titled



     20     Request for Hearing.  The certificate of service on



     21     the request indicated it had been sent via US mail



     22     and sent via e-mail to Deputy General Counsel



     23     Newell on December 7.  In fact, neither Miss Newell



     24     nor any other staff member received the e-mail that



     25     Brower's counsel said was sent.  We cannot confirm
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      1     when the request for the hearing was mailed except



      2     that it was mailed after the deadline.  The bottom



      3     line is that the respondent failed to timely submit



      4     a request for hearing as our rules very



      5     specifically require.



      6          Brower, through counsel, has submitted page



      7     after page after page of pleadings in which he not



      8     only argues that his untimely filed request for a



      9     hearing is actually an amended answer, he treats



     10     that as fact.  Unfortunately, that's not the case,



     11     as Judge Pylitt has held.



     12          Brower repeatedly cites to Trial Rule 15 for



     13     the proposition that it's appropriate for him to be



     14     able to amend his answer after the deadline has



     15     expired to include the request for hearing that he



     16     failed to timely file.  That rule is not applicable



     17     in this case.  You cannot use the trial rules to do



     18     an end run around an administrative rule that



     19     establishes the deadline.



     20          Allowing Brower to avoid the mandatory



     21     consequences of his failure to abide by Commission



     22     rules not only sets a dangerous precedent for



     23     future cases, it undermines the very existence of



     24     the rule.  You must keep in mind, as Holly reminded



     25     you, that the Commission's procedural rules are
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      1     just as important as those we think of as more



      2     substantive, such as the prohibition against the



      3     possession of a machine.



      4           Finally, Brower's counsel would have you



      5     believe that staff has engaged in gotcha tactics,



      6     springing rules and requirements on unsuspecting



      7     litigants and laying traps for licensees.  Staff



      8     takes exception to that characterization for a



      9     number of reasons.  First, this rule has been in



     10     effect for more than a decade.  Second, staff also



     11     includes on the front page of every single



     12     administrative complaint that language that



     13     specifically reminds the licensee that a request



     14     for a hearing must be made within 20 days.  It's



     15     very plainly spelled out so clearly that I can



     16     think of no instance during my time with the



     17     Commission until now that a licensee has failed to



     18     timely request a hearing, including those licensees



     19     who represent themselves.  In fact, since I've been



     20     with the Commission staff, Brower's counsel has



     21     himself timely filed a request for a hearing in the



     22     two cases involving administrative complaints that



     23     he's had before the Commission.



     24          Finally, as I mentioned, he was put on notice



     25     of the deadline before the deadline in this case
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      1     even expired.  He can hardly now say that



      2     enforcement of this rule is a surprise to him.



      3          For these reasons, the Commission staff



      4     respectfully requests you adopt Judge Pylitt's



      5     recommended order against Respondent Bobby Brower.



      6     Do you have any questions?



      7          COMMISSIONER LIGHTLE:  No, I have none.



      8          CHAIRMAN SCHENKEL:  Commissioners?



      9          COMMISSIONER MCCARTY:  What is the origin?  Do



     10     you know anything about the history of the rule,



     11     since it's been in place for more than a decade,



     12     that rule that required this specific request for a



     13     hearing?



     14          MS. ELLINGWOOD:  I believe it was one of the



     15     rules that was originally adopted when the first



     16     set of administrative rules was adopted by the



     17     Commission.  To the best of my knowledge, that



     18     particular requirement hasn't been changed in, like



     19     I said, more than a decade.



     20          CHAIRMAN SCHENKEL:  You may have some comments



     21     on that, Mr. White.  Thanks, Lea.



     22          MR. WHITE:  I don't have an answer to that



     23     question.  It's a rule of longstanding.  It's been



     24     around since the Commission.  It's probably been



     25     more than ten years, but I do not know how old that
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      1     rule is.



      2          CHAIRMAN SCHENKEL:  So to the best of our



      3     knowledge, I guess, Commissioner McCarty, the one



      4     thing I, when you asked that question, is that



      5     something that, have the rules changed over the



      6     years.  It sounds to me like that's been in effect



      7     for some time.



      8          MR. WHITE:  That's a good question.  The other



      9     comment is that's the rule we have today.  It would



     10     appear, I'll take Ms. Ellingwood's word for it.  I



     11     do not know if that rule has changed.



     12          CHAIRMAN SCHENKEL:  Any other questions?



     13     Gordon, do you have any further comments on this?



     14          MR. WHITE:  No, sir, I don't.  I think



     15     Mr. Sacopulos.



     16          CHAIRMAN SCHENKEL:  Mr. Sacopulos has some



     17     time left for rebuttal.  One minute; is that right?



     18     Three minutes.



     19          MR. SACOPULOS:  All right.  I think in



     20     response, I respectfully disagree with opposing



     21     counsel's position that there are two separate



     22     actions.  A clear reading of 71 IAC 10-3-21 states



     23     that in lieu of the administrative penalties.  The



     24     administrative penalties is if you don't ask for



     25     the hearing, you don't get heard on the merits, and
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      1     you don't get any judicial review.  In the section



      2     that follows says in lieu of those penalties, you



      3     file an answer, which is what was done here.



      4          The other point I think that needs to be



      5     addressed is that what occurred at this other



      6     hearing.  There was never a statement that, oh,



      7     well, you know, you didn't file one in the Brower



      8     matter.  The answer had been filed.



      9          The position was that in their opinion was



     10     needed, which I do not believe it was.  We



     11     certainly would have done that.  We did that



     12     immediately upon receipt of the Motion for Default



     13     Judgment.



     14          CHAIRMAN SCHENKEL:  Did you bring that up in



     15     that conversation that you didn't think it was



     16     needed?



     17          MR. SACOPULOS:  No, sir because this matter we



     18     are now discussing was not discussed at all in that



     19     hearing, as Lea said.



     20          The other thing I think is worth noting is



     21     when we filed the amended answer, which was timely



     22     filed under Trial Rule 15 and sought the hearing,



     23     there was no objection filed by the IHRC staff to



     24     that.  No objection has been made to that.



     25          I also think it's important in terms of
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      1     looking at the statute to which they rely because



      2     71 IAC 10-3-20(d), which has the 20-day rule, is



      3     inconsistent with IC 4-21-3-24(a) which says that a



      4     default can only be entered against a party that



      5     has failed to file a responsive pleading.  If



      6     you're looking at that provision of our law, it



      7     would be inappropriate to default Mr. Brower.



      8          Also, if you look at 4-21-5-5-4 which states a



      9     party may only waive his right to judicial review



     10     if the party has failed to exhaust his



     11     administrative remedies or fails to timely object



     12     to an order or fails to timely petition for an



     13     order or is in default.  But he's not in default.



     14     He's timely filed the answer.  And he's timely



     15     failed the amendment.  And he's timely sought the



     16     hearing.



     17          I think for all of these reasons Mr. Brower is



     18     entitled to, with all due respect, a hearing on the



     19     merits.  That's what we would ask today.  We would



     20     simply want him, this fellow that's had his whole



     21     life as a licensee and is in the horse business,



     22     been a long time licensee in Indiana, as well as



     23     other states, be facing a 15-year penalty and



     24     40,000 when he's timely filed an answer.  It seems



     25     like a very unfair and unjust outcome.  We would
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      1     ask you to reject the ALJ's findings and order.



      2     Thank you.



      3          CHAIRMAN SCHENKEL:  Questions of



      4     Mr. Sacopulos?  Ms. Ellingwood?



      5          MS. ELLINGWOOD:  I'll make this real quick.



      6     Two things I want to point out.  First of all, the



      7     requirement that an answer be filed and the



      8     requirement that a request for a hearing be filed



      9     in writing are under two separate administrative



     10     rules.  They are not required by statutes.  They



     11     are required by rules.  They are very clearly



     12     separate and distinct.



     13          Last thing I wanted to mention, with respect



     14     to Mr. Sacopulos's notes to the statute that



     15     requires a responsive pleading be filed, there was



     16     no responsive pleading filed in the case because



     17     the pleading didn't meet the requirements, the rule



     18     requirements.  It wasn't responsive because it



     19     didn't contain the information that was required.



     20     Under that analysis, you could file any old



     21     pleading, and it would be responsive, and you could



     22     avoid default.  That's not how these rules and not



     23     how the statute is intended to work.  Questions?



     24          CHAIRMAN SCHENKEL:  Questions?  Mr. White,



     25     your turn.
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      1          MR. WHITE:  My turn.  Okay.  Obviously, there



      2     are a lot of similarities between this case and the



      3     other case, but there are also a couple of



      4     differences.  I think we need to discuss those.



      5     You need to think about them.



      6          In this case -- the lawyers can jump up if I



      7     get this wrong.  In this case an answer was filed.



      8     The Commission issued a complaint, and an answer



      9     was filed in a timely manner.  I think that has to



     10     be done within 20 days.  What was not done was that



     11     Brower did not ask for a hearing within 20 days.



     12     There is a dispute about that.  He did ask for a



     13     hearing, but he did ask for it outside the 20-day



     14     time limit, I think 21 days, although there is some



     15     dispute about exactly how late it was.  But there



     16     is no dispute about whether or not it was late.



     17          Unlike the other case, there is an answer



     18     here, and it was timely filed.  But we get back to



     19     the same rule about, you know, you have to ask for



     20     a hearing within 20 days.  That problem is the same



     21     problem here.



     22          One issue that Mr. Sacopulos brought up, and



     23     Lea mentioned as well, is that if you look at the



     24     state law, Mr. Sacopulos argued that he filed a



     25     responsive pleading in time.  And if he filed a
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      1     responsive pleading in time, he shouldn't be



      2     defaulted.  The answer is responsive pleading, but



      3     kind of in general terms, what is a responsive



      4     pleading.  What Judge Pylitt says, yeah, the answer



      5     is fine, but your rule also says you have to ask



      6     for a hearing.  At least in Judge Pylitt's mind,



      7     that is a responsive pleading as well.



      8          So that was the basis of his decision.  And



      9     here again, like the other case, what you folks



     10     need to wrestle with is the question of whether or



     11     not you agree with Judge Pylitt or not.  If you



     12     have any questions, I would be happy to try to



     13     answer them.



     14          CHAIRMAN SCHENKEL:  Comments, questions,



     15     Commission members?  Discussion?



     16          Commission McCarty, you look like you're about



     17     to ask something.



     18          COMMISSIONER MCCARTY:  Do you know any of the



     19     history or origin of this administrative rule that



     20     says you have to ask for a hearing?  Is that



     21     common?  Is it common to other agencies?



     22          MR. WHITE:  That is a really good question to



     23     which I do not have an answer.  I do work with a



     24     lot of other agencies.  I am not familiar with a



     25     rule like that, but it's your role.
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      1          Just to give a very brief lecture, General



      2     Assembly adopts the law, but it gives you the



      3     permission to adopt law, which is what your rules



      4     are.  So it's not a policy.  It's the law.  And the



      5     General Assembly has given you the authority to



      6     adopt it.  It's very important, I guess is what I'm



      7     trying to say.  But as far as the history of it, I



      8     don't know what it is.



      9          CHAIRMAN SCHENKEL:  I guess in followup to



     10     that, Commissioner, my feeling is that these are



     11     our rules, the rules of the IHRC, which obviously



     12     from what we have heard, have been in place for



     13     some time.  It's not a surprise to anybody.



     14     Counsel for either side, should be and I think is



     15     well aware of the rules that this agency has



     16     adopted over the years.



     17          This is a situation, obviously, it's a very



     18     serious matter.  I would think that anybody



     19     involved in this on either side of the issue would



     20     make certain that they didn't -- I know the comment



     21     was made that cases should not be decided on



     22     technicalities.  On the other side of that is that



     23     cases of a serious nature of like this, I would



     24     think, all parties involved would make certain any



     25     and every T is crossed, I is dotted, and rule is
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      1     followed.



      2          And, again, I'm contending I guess, at least



      3     my view is that all parties involved here are



      4     pretty familiar with the rules of this agency, this



      5     Commission.



      6          So I will entertain a motion from Commission



      7     members, if there's no further discussion.  Or are



      8     there further questions?



      9          COMMISSIONER LIGHTLE:  I have no questions.  I



     10     just have an opinion.



     11          COMMISSIONER PILLOW:  I don't have any



     12     questions.



     13          CHAIRMAN SCHENKEL:  Do I have a motion from



     14     anybody here?



     15          COMMISSIONER PILLOW:  I will second.



     16          CHAIRMAN SCHENKEL:  We don't have a motion



     17     yet.  Hold on, George.



     18          I'll move that we affirm the ALJ's decision on



     19     this matter.



     20          COMMISSIONER LIGHTLE:  I second.



     21          COMMISSIONER PILLOW:  I will second that.



     22          CHAIRMAN SCHENKEL:  Moved and seconded.  Are



     23     there other comments, discussion before we vote?



     24          COMMISSIONER LIGHTLE:  I'm going to go away



     25     from what we're talking about just for one moment
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      1     here is that you're talking about the fact that



      2     this is a career-ending situation.  And as I read



      3     this, I'm not upset about that.  As I read the



      4     history of this man, I am not upset about the fact



      5     that it will be a career-ending situation is my



      6     opinion.



      7          CHAIRMAN SCHENKEL:  Thank you, Commissioner.



      8     Commissioner McCarty.



      9          COMMISSIONER MCCARTY:  But for the record, we



     10     must make this decision based on the argument about



     11     whether a certain rule was followed.



     12          COMMISSIONER LIGHTLE:  I know, Bill.  That's



     13     the reason why I said it was way off the deal here.



     14          MR. WHITE:  Your decision is going to be based



     15     on the record in front of you.



     16          COMMISSIONER LIGHTLE:  Absolutely, yes.



     17          CHAIRMAN SCHENKEL:  Thank you all.  Any



     18     further comments?  If not, I'll ask for the vote.



     19          All those in favor say "aye."



     20          THE COMMISSION:  "Aye."



     21          CHAIRMAN SCHENKEL:  Opposed, same?



     22          (No response.)



     23          CHAIRMAN SCHENKEL:  The ayes have it.  Thank



     24     you.



     25          MR. WHITE:  Thank you very much.  I will
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      1     return to the office, and I will finalize the



      2     paperwork and get it to Deena, and she can



      3     circulate the final order.  As I think I mentioned



      4     earlier, your orders, your rule -- this is not my



      5     favorite one -- but your orders need to be signed



      6     by each Commissioner individually.  And I will put



      7     Deena in charge of that.  Thank you very much.



      8          CHAIRMAN SCHENKEL:  She knows how to track us



      9     down.  Thank you, Mr. White, for your help and your



     10     counsel in this.  Much appreciated.  Thank you.



     11          Moving on the agenda, number five, the review



     12     of Commission rulings since December 1st through



     13     January 31st.  Miss Newell?



     14          MS. NEWELL:  Yes, sir.  This is a fairly brief



     15     list as you can see.  Happy to entertain any



     16     questions, but next time we meet it will be much



     17     lengthier because the race meeting will be well



     18     underway, I assume.



     19          CHAIRMAN SCHENKEL:  These don't need any



     20     Commission action, but do any of the Commissioners



     21     have any comments or anything as they reviewed



     22     these?  Any questions or comments for staff?



     23          Moving on to item six, Commission



     24     consideration of proposed emergency rule changes.



     25     And it looks fairly substantive on this.  It looks
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      1     fairly important.  So who's going to?  Lea.



      2          MS. ELLINGWOOD:  I will take that one.  You're



      3     right.  It's a fairly extensive list of rules, I



      4     think 31 pages in total by the time we were



      5     finished.  The rules represent the suggested



      6     changes that the judges forwarded to us at the end



      7     of the last race meet, as well as the medication



      8     threshold changes that were recommended by the



      9     ARCI.  This will continue to bring our medication



     10     rules into line with what the ARCI has recommended.



     11          And then there are some just very general



     12     small cleanup kinds of administrative things.



     13     Shouldn't be anything too controversial on here.  I



     14     forwarded the draft rules to all of the industry



     15     stakeholders and heard back everybody was in



     16     support of them.  No suggested changes and no



     17     issues with them.



     18          We would respectfully request that you adopt



     19     these administrative rules under the emergency



     20     provision so that those drug thresholds and the



     21     other rules can go into effect before the next race



     22     meet begins in just a short time now.



     23          CHAIRMAN SCHENKEL:  Are there any comments or



     24     suggestions, comments, anything from the public?



     25     This is a chance for anybody who has reviewed these
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      1     for anybody to make comments or suggestions or



      2     edits on any of these.  I know they are fairly



      3     extensive, but I think as Lea said, they have been



      4     circulated among the interested parties.  One of



      5     the significant things that she mentioned was we



      6     are trying to make sure these get adopted and are



      7     in place prior to the beginning of the racing meet.



      8          Mr. Hill, do you have some comments?



      9          NAT HILL:  I've been back and forth whether to



     10     do this or not.



     11          CHAIRMAN SCHENKEL:  We'd love to hear from



     12     you.



     13          NAT HILL:  I guess the one that kind of



     14     bothers me is the ARCI's recommendation on



     15     suspensions and days.  They added, instead of just



     16     30 days for certain violations, they made it 15 to



     17     30.  Rather than 60 days for certain drug



     18     violations, they made it 30 to 60.  If I'm doing



     19     this wrong, somebody tell me I misunderstand this



     20     because that's possible.



     21          But the best way I could describe this would



     22     be a loosening of penalties.  And it's about all



     23     I'm going to say.  I don't see any point in going



     24     backwards on this stuff.  If the suspension is now



     25     30 days, this is one horseman, not representing the
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      1     Indiana Standardbred Association, not representing



      2     breed development in any capacity, not representing



      3     anything except myself, I would just kind of like



      4     to leave that part of it as it is and leave the



      5     punishment stuff.



      6          CHAIRMAN SCHENKEL:  I would ask staff to kind



      7     of help us clarify that.  Is that, in effect, what



      8     Mr. Hill was saying or suggesting that that may be



      9     going backwards on our rules?



     10          MS. ELLINGWOOD:  Nat, please correct me if I'm



     11     looking at the wrong place, but I think you're



     12     referring to the MMV point, the multiple medication



     13     violation point.  What you will find, what the



     14     change has done is that it has put a range of



     15     suspension in there.  So the MMV points are the



     16     points that are assessed to a licensee who has



     17     multiple medication violations.  So if you have



     18     multiple medication violations, your penalty is



     19     bumped up by a certain number of points, which



     20     results in a certain amount of suspension because



     21     you're a habitual offender.



     22          CHAIRMAN SCHENKEL:  How is that different from



     23     what we have in place now?



     24          MS. ELLINGWOOD:  What we have right now is



     25     like, for example, three points results in a
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      1     suspension of 30 days; between 6 and 8.5 points



      2     results in a suspension of 60 days; 9 to 10.5 is



      3     180 days; and 11 or more is 360.  That's the way it



      4     is right now.



      5          What that is changed to is that, for instance,



      6     instead of 30 days, it's 15 to 30 days.  And



      7     instead of 60 days, it's 30 to 60 days.  The



      8     60-day, 30-day, 180-day and so on suspension is



      9     still in effect.  It just gives the Commission the



     10     opportunity to put the suspension within a range



     11     instead of a set number of days.



     12          CHAIRMAN SCHENKEL:  Who makes that



     13     determination?



     14          MS. ELLINGWOOD:  The judges and stewards.



     15          CHAIRMAN SCHENKEL:  Mike, do you have any



     16     comments on that?



     17          MIKE SMITH:  Yeah, I think it's important to



     18     note that we're always, the whole drug-related



     19     field, we're operating behind or catching up with



     20     RCI on so many medications.  You will find that



     21     over the years some of these move, in addition to



     22     label the multiple medication violation points.



     23     Sometimes they will find that a drug doesn't really



     24     have an effect once they study it more.  And it



     25     will change the amount of points for drugs for
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      1     therapeutics.



      2          In this case this just gives us a little more



      3     latitude.  In fact, I think our rules say we may



      4     assess points.  What we're just trying to do is



      5     keep some consistency with the other states.  Deena



      6     could probably answer this better.  When we assess



      7     points to someone, it goes on their RCI record.  So



      8     every racing jurisdiction around the country can



      9     see how many points that person has.



     10          It makes the penalties pretty much the same.



     11     This just gives us a little bit of room to say if



     12     there were mitigating circumstances for this or



     13     whether there were aggravating, which you want to



     14     take or is it just set times.



     15          CHAIRMAN SCHENKEL:  So in effect, what you're



     16     telling us it gives the judges some latitude.  I



     17     share Mr. Hill's observation that we don't want to



     18     send a signal that we are lessening or we're



     19     relaxing our penalties.  This keeps the maximum



     20     penalty still the same but just gives a little



     21     latitude, as you say, for extenuating



     22     circumstances.



     23          COMMISSIONER MCCARTY:  For clarification



     24     again, who assesses the points and the dates of



     25     suspension?
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      1          MS. ELLINGWOOD:  I'm sorry, I didn't quite



      2     hear that, Bill.



      3          COMMISSIONER MCCARTY:  Who assesses the points



      4     and the days of suspension?



      5          MS. ELLINGWOOD:  The judges and stewards.



      6          COMMISSIONER MCCARTY:  To what extent has this



      7     change been discussed with judges and stewards?



      8          MS. ELLINGWOOD:  They've seen all the rules



      9     and are in support of it.



     10          COMMISSIONER MCCARTY:  They are in support?



     11          MS. ELLINGWOOD:  Yes.  I apologize, I should



     12     have clarified that in addition to the industry



     13     stakeholders, I circulated these rules to staff



     14     members and to the judges and stewards for their



     15     input.



     16          MIKE SMITH:  If I might comment, Deena



     17     reminded me there's this big push to try to get



     18     everything as much as possible, everybody on the



     19     same page in all the racing jurisdictions,



     20     uniformity of penalties.  This was an attempt to



     21     get more people on board, jurisdictions on board.



     22     In some places, they come out with model rules and



     23     say they're great, but they don't implement them.



     24     This is kind of a moving target.



     25          CHAIRMAN SCHENKEL:  Further discussion or

�



                                                           65



      1     questions, comments on these proposed rules,



      2     emergency rules?  If not, I would entertain a



      3     motion, please.



      4          COMMISSIONER MCCARTY:  I move that the



      5     proposed emergency rule changes be adopted by the



      6     Commission.



      7          CHAIRMAN SCHENKEL:  So moved.



      8          COMMISSIONER LIGHTLE:  I second.



      9          CHAIRMAN SCHENKEL:  Second from Miss Lightle.



     10     Further discussion?



     11          All in favor say "aye."



     12          THE COMMISSION:  "Aye."



     13          CHAIRMAN SCHENKEL:  Opposed, same.



     14          (No response.)



     15          CHAIRMAN SCHENKEL:  Ayes have it.  Those are



     16     adopted.  Thank you all.



     17          Next two items on the agenda are from



     18     Executive Director Mr. Smith talking about the



     19     racing officials list at both tracks.



     20          MIKE SMITH:  Hoosier Park has submitted their



     21     list.  You have in front of you for approval the



     22     officials for this race meet coming up.  I don't



     23     know if you want to vote.  I guess we'll have to do



     24     it separately.



     25          CHAIRMAN SCHENKEL:  Let's do them separately
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      1     since it's two locations.  I assume these have all



      2     been reviewed by staff and met all requirements and



      3     so forth.



      4          MIKE SMITH:  Deena did it.



      5          CHAIRMAN SCHENKEL:  Deena has vetted them.



      6     That's the official stamp of approval.  Any



      7     comments or questions?



      8          Then I will entertain a motion for the first,



      9     for Hoosier Park's racing officials list for this



     10     year.



     11          COMMISSIONER MCCARTY:  I move approval of this



     12     list of Hoosier Park for the racing officials.



     13          CHAIRMAN SCHENKEL:  Second?



     14          COMMISSIONER LIGHTLE:  Second.



     15          CHAIRMAN SCHENKEL:  All in favor say "aye".



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN SCHENKEL:  Opposed, same.



     18          (No response.)



     19          CHAIRMAN SCHENKEL:  Okay.  Now the same, Mike,



     20     do you want to handle the discussion for Indiana



     21     Grand, please.



     22          MIKE SMITH:  We would like to -- we've asked



     23     for some additional information on their list.  If



     24     the Commission would grant us the authority to



     25     approve it once we have received all the
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      1     information we've requested, we would appreciate



      2     it.



      3          CHAIRMAN SCHENKEL:  So this is a tentative



      4     approval based on or it's an approval based on



      5     final information being submitted to staff.



      6          MIKE SMITH:  Giving us permission.



      7          CHAIRMAN SCHENKEL:  Giving you the ability to



      8     move forward with that.  Motion on that, please.



      9          COMMISSIONER MCCARTY:  I so move that we



     10     approve the Indiana Grand's racing official list



     11     subject to the forthcoming approval by staff of the



     12     list.



     13          CHAIRMAN SCHENKEL:  Well stated.  Thanks.



     14          COMMISSIONER LIGHTLE:  Second.



     15          CHAIRMAN SCHENKEL:  All in favor say "aye."



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN SCHENKEL:  All opposed?



     18          (No response.)



     19          CHAIRMAN SCHENKEL:  Now, we have an item,



     20     Hoosier Park's request to change their 2017 live



     21     racing post times as had been previously approved



     22     at our last meeting.  Jim Brown, please, from



     23     Centaur, Hoosier Park.



     24          And, again, Jim, let me say thank you for your



     25     hospitality, you and your colleagues, for having us
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      1     here today.  And we appreciate it as always.  It's



      2     great to be here.  Thank you.



      3          JIM BROWN:  We're happy to have you up here.



      4     As you can see, we're getting ready for our 2017



      5     meet.  We're replacing both track fences.  And the



      6     wood track fence is an original fence from 1994, I



      7     believe.  That's a work in progress.  And the inner



      8     fence keeps popping up every winter because posts



      9     weren't long enough.  And we don't have a big



     10     enough sledge hammer to make it even so we're



     11     replacing that right now.



     12          Thank you for giving me a moment to, I guess,



     13     provide an explanation as to the change in our post



     14     times this year at Hoosier Park.  We're constantly



     15     looking at whether parts of our overall racing



     16     program are working effectively and efficiently or



     17     not.  And over the years, we've tweaked starting



     18     posts times and all sorts of things in conjunction



     19     with our partnerships with the horsemen to ensure



     20     that we're all on the same page.  Through those



     21     efforts, and handle is one of the items we are



     22     looking at, maximizing handle, maximizing the



     23     entertainment value for our customers and putting



     24     on the best race program possible.



     25          Right now we are in a time that's fast moving,
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      1     and there are many other gaming alternatives that



      2     folks have to draw their attention away from us.



      3     As a matter of fact, at Indiana Grand and Hoosier



      4     Park, 96 percent of our handle during live racing



      5     is export handle now.



      6          At Indiana Grand, we tweaked post times a



      7     couple years ago and found a happy medium with day



      8     racing and then live on Saturday night.  And since



      9     2012 when we went to one breed per track, Indiana



     10     Grand's handle is up 41 percent, which during that



     11     time, Thoroughbred, Quarter Horse handle nationally



     12     is down a couple of percentage points.



     13          At Hoosier Park, Standardbred handle



     14     notionally is down one and a half percent during



     15     that time.  With continuing to focus on maximizing



     16     the program, handle at Hoosier Park has been up



     17     55 percent.



     18          And we looked at our program last year as we



     19     ended the meet and said how can we keep people's



     20     attention longer and maybe shorten our race program



     21     that runs from 5:45 up until approximately 10:15.



     22     And we looked at handle by race and saw that our



     23     handle at the beginning of the evening is light and



     24     at the end of the night is light.  And we looked at



     25     other horse tracks, looked at Thoroughbred tracks
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      1     and said, okay, where can we quicken the pace a bit



      2     and make this a more exciting experience and



      3     increase our purse, handle at the beginning and end



      4     of the evening.



      5          At the beginning, the Thoroughbreds during the



      6     daytime primarily are ending their racing so we get



      7     caught up with them and said wouldn't be it be good



      8     if we can tighten this thing up to start later.



      9     And we met with members of the ISA, who took it



     10     back to the ISA after we had our initial meeting



     11     where we discussed all this and said, you know



     12     what, 6:30 is a good time.  Thoroughbreds are done.



     13     It's a clean start for us.



     14          Then we looked at post times from race to



     15     race.  And the vast majority of post times in



     16     harness racing from race to race are 20 minutes, if



     17     you look at a program.



     18          Pompano right now, as I looked at January



     19     racing, is an exception.  They go every 18 minutes.



     20     If you read stories about harness racing handle,



     21     Pompano is one of the success stories nationally in



     22     increasing handle, not that that had anything or



     23     everything to do with it.  But we said half our



     24     betting is done during our four minutes in the dark



     25     after we say zero post time so we didn't want to
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      1     touch that.  But from the time the race is



      2     official, we're at 11 minutes to post time



      3     typically.



      4          We said how far could we take that in because



      5     we know the drivers have to get back.  They have to



      6     untack.  They have re-hook up to another horse.  We



      7     need a post parade.  We need time for warmup.  So



      8     we met with them concerning that.  And we agreed



      9     that during the beginning of the evening, we could



     10     shave two minutes in-between races.



     11          So post times went from 20 minutes to 20



     12     minutes would now be 18 minutes, 18 minutes from



     13     the time that the post time of one race to the post



     14     time of another race.  So it's not 18 plus four.



     15     Once we get going, it's 18.



     16          During the end of the night, people's



     17     attention span's aren't as long, and the vast



     18     majority of our betting is coming from the East



     19     Coast.  It's getting later in the evening.  We



     20     don't have a studio show from race 11 to 14.  And,



     21     again, in conversation with the horsemen, could we



     22     perhaps take any more time off.  It was agreed we



     23     could take two minutes off more.



     24          So the program this year starts at a more



     25     effective time in our opinion, 6:30.  Eighteen
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      1     minutes from race to race one through ten and then



      2     16 minutes from races 11 through 14.  That cuts our



      3     program done at about 10:15, which is about the



      4     time the programming was getting done in the past.



      5          We think we can create a little more action



      6     packed, faster moving program that hopefully will



      7     continue to increase handle and provide a better



      8     entertainment value for our fans.  If it doesn't



      9     work, we can always go back to where we were.  So



     10     we talked to the ISA.  In conjunction with them, we



     11     all said let's give it a shot.



     12          CHAIRMAN SCHENKEL:  I think it sounds to me



     13     like an excellent idea.  I think I heard somebody



     14     say, as you said, you're going to continually



     15     review this and keep your eye on how this is



     16     working.



     17          JIM BROWN:  Absolutely.



     18          CHAIRMAN SCHENKEL:  If you need to make



     19     adjustments, you can.  The horsemen are all in



     20     agreement.  Any other comments or questions from



     21     staff or from Commissioners?



     22          COMMISSIONER MCCARTY:  Do you realistically



     23     think you can keep to this tighter schedule?



     24          JIM BROWN:  Other than inquiries, we believe



     25     we can.  And we watched Pompano, and they're
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      1     keeping to their schedule.  We are going to make



      2     our best attempt.  Again, fortunately, we're not



      3     locked into this program for an entire year.  We



      4     can't keep changing it, but we get a shot at this.



      5     And if we have to move from it, we'll do that in a



      6     thoughtful and thorough manner at the right time so



      7     we're doing exactly what you said we should be,



      8     which we should be.



      9          COMMISSIONER MCCARTY:  I too appreciate your



     10     thinking here and your approach.  I compliment you



     11     on it.  If it is successful, would you offer your



     12     services to Major League Baseball?



     13          CHAIRMAN SCHENKEL:  I'll second that.



     14          JIM BROWN:  I do think they should go with a



     15     computerized strike zone.



     16          CHAIRMAN SCHENKEL:  And a timer on the



     17     pitcher.  Yes, Director.



     18          MIKE SMITH:  My only comment about this, we



     19     appreciate Centaur working with us because we have



     20     the logistics to deal with, test barns and judges



     21     in order to keep the program on pace and appreciate



     22     them working with us and doing things a little



     23     later in the afternoon so we aren't piling up a lot



     24     of excessive hours.  Just appreciate the



     25     cooperation.
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      1          CHAIRMAN SCHENKEL:  That's a good point



      2     because I thought on its face moving back 45



      3     minutes from a staff standpoint and a worker's



      4     standpoint, that pushes everything back.  You've



      5     explained it adequately as to how you intend to



      6     keep it so that your quitting time is nearly the



      7     same as close to be.  So that's good so the people



      8     aren't here until halfway through the night.



      9          JIM BROWN:  There were, once we went to the



     10     Commission, there were some nuances to it that we



     11     hadn't taken into account.  After a couple of



     12     meetings, I think we've worked them out, and we're



     13     ready to try it.



     14          CHAIRMAN SCHENKEL:  Thank you.



     15          MIKE HALL:  I don't know where Mike was going,



     16     but since Mr. Brown has brought up inquiry as to



     17     why the night might drag on, I would say that we



     18     will keep our inquiries expedient.  And, hopefully,



     19     the mutuel department will be able to do the same



     20     because we have noticed in the last year that it's



     21     quite slow at times.



     22          The only thing I think we need to be concerned



     23     about that schedule is that if it doesn't hold up,



     24     then we need to make sure we adjust the Lasix



     25     because we don't want a horse that's supposed to
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      1     get Lasix at a certain time to be 20, 30, or 40



      2     minutes behind.  We'll set the Lasix schedule up



      3     with post times that we received from management,



      4     but we just need to keep a close eye on that that



      5     if we can't keep up to that schedule, that we need



      6     to adjust it.



      7          CHAIRMAN SCHENKEL:  Once again, that points



      8     out there's a number of moving parts to make all



      9     this every day happen.  For the record, Mike Hall,



     10     one of our judges, who made some comments on that.



     11     I think those are well taken.  Maybe you can learn



     12     from the basketball officials who seem to take a



     13     long time at those monitors and interrupt the flow



     14     of the game of late.



     15          JIM BROWN:  I don't want to get on the wrong



     16     side of the judge.  The inquiries was a neutral



     17     comment as we went through what might or might not



     18     happen.



     19          CHAIRMAN SCHENKEL:  I understand that.  But I



     20     think it's good a discussion that we all keep all



     21     the various moving parts in mind and, again, stay



     22     flexible.  This is a great idea, but we'll see how



     23     it works and keep an eye on it.  Thank you so much.



     24          So, therefore, I would entertain a motion on



     25     this.  We need to approve this since we had
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      1     approved their earlier starting times in the



      2     December meeting.  Is there a motion from the



      3     Commission?



      4          COMMISSIONER MCCARTY:  I move to approve the



      5     amended live race post times as submitted by



      6     Hoosier Park.



      7          COMMISSIONER LIGHTLE:  Second.



      8          CHAIRMAN SCHENKEL:  Moved and seconded that we



      9     approve this change in the start times.



     10          All in favor say "aye".



     11          THE COMMISSION:  "Aye."



     12          CHAIRMAN SCHENKEL:  Opposed, the same.



     13          (No response.)



     14          CHAIRMAN SCHENKEL:  It is passed.  Thank you.



     15          Next item on item on agenda is approval of the



     16     split sample laboratories for this year and beyond.



     17     Executive Director, Mr. Smith.



     18          MIKE SMITH:  Thank you, Mr. Chairman.  Item



     19     ten is our split lab report.  There is one caveat.



     20     One of the laboratories number five, University of



     21     Illinois at Chicago, they have tentative approval



     22     with RMTC.  And we will be, we would like to



     23     include them on the list subject to their getting



     24     final approval and obtaining their certification



     25     status with the RMTC.
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      1          CHAIRMAN SCHENKEL:  When does that -- do you



      2     have any idea timing wise?  That's under review.



      3     Okay.



      4          MIKE SMITH:  They currently have approval.



      5          CHAIRMAN SCHENKEL:  Any questions or comments



      6     from staff or Commissioners on this or from the



      7     public, any comments on this agenda item?  If not,



      8     I would entertain a motion for approval of the



      9     split sample laboratories for this year.



     10          COMMISSIONER LIGHTLE:  So moved.



     11          COMMISSIONER MCCARTY:  Second.



     12          CHAIRMAN SCHENKEL:  Have a motion and a



     13     second.  All those in favor say "aye."



     14          THE COMMISSION:  "Aye."



     15          CHAIRMAN SCHENKEL:  Opposed, same.



     16          (No response.)



     17          CHAIRMAN SCHENKEL:  That motion has passed.



     18          Number 11 on the agenda is a presentation from



     19     Centaur and their request for approval to construct



     20     a new maintenance building at Indiana Grand, and



     21     complete with show and tell pictures is John



     22     Keeler.  Welcome, Mr. Keeler.



     23          MR. KEELER:  Thank you, Mr. Chairman,



     24     Commission.  I know there's aging eyes up there so



     25     I had to bring something.
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      1          CHAIRMAN SCHENKEL:  I beg your pardon.  It's



      2     better at a distance.  Don't bring it too close to



      3     us.



      4          MR. KEELER:  Thank you very much.  My name is



      5     John Keeler from Centaur Gaming.  I'm here on



      6     behalf of Indiana Grand to request Commission



      7     approval to construct a new equipment storage and



      8     maintenance facility on the backside or far side as



      9     you stand in the grandstand at Indiana Grand and



     10     look to what I believe would be generally the east.



     11          You can see that the maintenance shed is



     12     depicted here.  It will replace an aging trailer



     13     and a junkyard full of equipment that is now



     14     visible as you look across the track with a



     15     state-of-the-art facility that will allow us to



     16     maintain our equipment in a good fashion and store



     17     it in the winter.  And also for those that work on



     18     the backside, provide much enhanced quality of life



     19     improvements, such as running water and modern



     20     plumbing.



     21          So your permission is required because the



     22     project is over $500,000.  In fact, we estimate it



     23     will be somewhere in the three to three and a half



     24     million dollar range.  We've got our local land



     25     approvals in hand and are ready to go with your
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      1     permission.  With that, I would be happy to answer



      2     any questions.



      3          CHAIRMAN SCHENKEL:  What would the timing of



      4     this be?



      5          MR. KEELER:  It will be done before the meet



      6     is over this year, three or four months.



      7          CHAIRMAN SCHENKEL:  You're set to break



      8     ground, and you'll have it operational by late



      9     summer, early fall?



     10          MR. KEELER:  Dirt work has been done.  Local



     11     approval has been had.



     12          CHAIRMAN SCHENKEL:  Questions or comments?  I



     13     guess I would continue to compliment Centaur and



     14     the folks at your continued capital investments at



     15     all your facilities in making it the best possible



     16     for all of our participants and all the people



     17     involved.  Thank you.  I think that's a great step.



     18          Again, you're constantly looking at ways to



     19     improve the facilities.  I know that's not easy



     20     because those things are not revenue generators.



     21     They don't often get a lot of attention or glamor



     22     to the general public, but I'm sure the horsemen



     23     and all the folks associated with the track will



     24     greatly appreciate it.  Any other comments?



     25          COMMISSIONER LIGHTLE:  I agree with what you
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      1     said.  It's great.



      2          COMMISSIONER MCCARTY:  Thanks.



      3          CHAIRMAN SCHENKEL:  I would ask for a motion



      4     to approve.



      5          COMMISSIONER MCCARTY:  I move to approve the



      6     construction of the new maintenance building at



      7     Indiana Grand.



      8          COMMISSIONER LIGHTLE:  Second.



      9          CHAIRMAN SCHENKEL:  Moved and seconded.  Any



     10     further discussion?



     11          All in favor say "aye."



     12          THE COMMISSION:  "Aye."



     13          CHAIRMAN SCHENKEL:  Opposed, the same.



     14          (No response.)



     15          CHAIRMAN SCHENKEL:  The ayes have it.



     16     Congratulations.  Go to work.  You're going to need



     17     some boots out there today for the dirt work.



     18          Is there any old business to come before the



     19     Commission?  If not, we have one item of new



     20     business.  I will let Executive Director Smith



     21     address that.  It involves purse redistribution.



     22          MIKE SMITH:  I have two items of new business.



     23     This is just kind of general notice, and you'll be



     24     receiving more about this.  We have found that



     25     there are several negative account balances in the
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      1     horsemen's accounts.  In reviewing some of this, we



      2     discovered a law that requires the money to be



      3     repaid to the purse account or the horse trainer



      4     and owner will all be suspended.



      5          There are relatively few that have any



      6     substantial amount of money involved at all, but



      7     all the licenses this year will be flagged until



      8     their balances are brought up to zero.  We think



      9     it's only fair that we provide some protection for



     10     the purse account and for the people that have



     11     received these monies that are holding them



     12     improperly now.  I'll put it that way.



     13          That's one thing I just wanted everybody to be



     14     aware of.  If you owe the purse account money back,



     15     you probably should get it paid before you come in



     16     and bring your receipt that it has been paid.



     17          CHAIRMAN SCHENKEL:  Is there any penalty or



     18     anything for quote unquote late payment?  Is there



     19     a fee or a percentage or anything charged that



     20     somebody hasn't paid for a number of weeks or



     21     months?



     22          MIKE SMITH:  You mean if they come and pay



     23     now?



     24          CHAIRMAN SCHENKEL:  If they owe a hundred



     25     dollars, and they ignored it for ten months, do
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      1     they get two percent interest per month or is there



      2     a late fee of $10?  Just curious.



      3          MIKE SMITH:  I don't believe there is.



      4          CHAIRMAN SCHENKEL:  Not suggesting that but



      5     sometimes those types of things get the attention



      6     to.



      7          MIKE SMITH:  Not getting licensed will get



      8     their attention a little more.



      9          CHAIRMAN SCHENKEL:  That's probably right.



     10     That's better than a penalty.



     11          MIKE SMITH:  One other item, the Thoroughbred



     12     folks want to discuss a claiming rule.  Having an



     13     idea that we may want to get together with all the



     14     involved parties, there's been some request we go



     15     to a complete open claiming.  I started reading the



     16     rule.  It needs cleaned up so I didn't rush it for



     17     this meeting.  Talked to Chairman Schenkel about



     18     possibly having a very quick meeting before the



     19     meet starts if, in fact, we decide to change the



     20     Thoroughbred claiming rule.



     21          CHAIRMAN SCHENKEL:  Mike, you're talking about



     22     the claiming rule as it relates to Thoroughbred



     23     racing at this point?



     24          MIKE SMITH:  Correct.



     25          CHAIRMAN SCHENKEL:  Let's keep that in mind.
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      1     Any of you have any comments or thoughts on that,



      2     if you could share those with staff, with Mike



      3     particularly, or any staff members because this is



      4     something that if we are going to make a change,



      5     again, we're sensitive to not surprising you with



      6     changes after the racing season has started if we



      7     can prevent that from happening.  And this is one I



      8     think we can do, and we've only got about six weeks



      9     before Thoroughbred season opens.



     10          So we do want to discuss this in a relatively



     11     timely manner and get on with it and either change



     12     it or not but at least have some discussion and



     13     decide whether or not it's prudent to move forward



     14     with anything like that.  Please direct your



     15     comments, thoughts to Executive Director Smith.



     16          Comments, other new business?  Anybody in the



     17     audience, anybody like to bring up new business,



     18     items or anything else that we have failed to cover



     19     today?



     20          COMMISSIONER MCCARTY:  I would like to commend



     21     Mr. Smith for examining the past due monies, monies



     22     that are owed to the Commission or to purse



     23     redistribution.  Of course, it doesn't mean



     24     anything if you don't collect on it.  I think it's



     25     a very responsible thing.  I think you will get
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      1     some complaints and moaning and groaning.  Tell



      2     them at least one commissioner is wholeheartedly



      3     behind it, and I suspect we all are.



      4          CHAIRMAN SCHENKEL:  Absolutely.



      5          COMMISSIONER LIGHTLE:  Absolutely.



      6          COMMISSIONER MCCARTY:  That's what makes this



      7     work for payback of purses.  It's part of the



      8     system, and it should be enforced.  Compliments to



      9     you.



     10          CHAIRMAN SCHENKEL:  I would echo that,



     11     Commissioner McCarty.  And it's particularly



     12     important to those who should be entitled to get



     13     that redistribution too.  So thank you.



     14          COMMISSIONER PILLOW:  I go along with that.



     15          CHAIRMAN SCHENKEL:  Thank you, George, for



     16     joining us long distance.  I think we've covered



     17     everything on the agenda.  If there is nothing



     18     further to come before the meeting, we stand



     19     adjourned.  Thank you all.



     20          (The Indiana Horse Racing Commission meeting



     21     adjourned at 11:55 a.m.)
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      1

         STATE OF INDIANA

      2

         COUNTY OF JOHNSON

      3



      4          I, Robin P. Martz, a Notary Public in and for



      5  said county and state, do hereby certify that the



      6  foregoing matter was taken down in stenograph notes



      7  and afterwards reduced to typewriting under my



      8  direction; and that the typewritten transcript is a



      9  true record of the Indiana Horse Racing Commission



     10  meeting;



     11          I do further certify that I am a disinterested



     12  person in this; that I am not a relative of the



     13  attorneys for any of the parties.



     14          IN WITNESS WHEREOF, I have hereunto set my



     15  hand and affixed my notarial seal this 16th day of



     16  March 2017.



     17



     18                    

                           

     19



     20  My Commission expires:

         March 3, 2024

     21

         Job No. 116659
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