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BEFORE THE ADMINISTRATIVE LAW JUDGE
THE HONORABLE BERNARD PYLITT
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

DONALD GREGO,

Petitioner, AN APPEAL OF
STEWARDS’ RULING

V. NO. 14703

INDIANA HORSE RACING COMMISSION STAFF,
Respondent

D e A S N N N

PETITIONERS RESPONSE TO RESPONDENTS
MOTION FOR SUMMARY JUDGMENT

The Petitioner, Donald Grego, by counsel, files it’s response to Respondents Motion for
Summary Judgment as follows:

Statement of Facts

Donald Grego was the owner and trainer of Cielo Classic on July 24, 2014 and still is
presently. Donald Grego is currently licensed in Kentucky and Florida, but was licensed in
Indiana on July 24, 2014 with no previous violations. Cielo Classic ran in the 7% race at Indiana
Grand on July 24, 2014 and placed 3™. After the race, Cielo Classic was taken to the “spit box’
and a blood and urine sample was taken for testing of illegal substances.

The blood sample that was taken on July 24, 2014 was sent to LGC Industries “LGC” in
Lexington, Kentucky, on July 25, 2014. That sample was tested on July 27,2014 (exhibit 1) but
the results not signed nor was a formal report done by a laboratory technician or employee of
LGC. The samples were then stored at LGC until October 10, 2014, nearly 3 months, when
according to an email (exhibit 2) from Holly Newell, Deputy General Counsel for the Indiana

Racing Commission, to Pierre Barrrett, Chris Ware, Rick Sams, Joe Gorajec, Terry Richwine,



Seth Wong and Petra Hartmann stating that the Indiana Horse Racing Commission “IHRC” will
take

“possession of all 2014 IHRC post-race samples identified in a document that will

be attached and sent under separate cover. These are samples that are in LGC'’s

possession and have screened positive but are pending confirmation”

There is no confirmation paperwork that shows a positive in the original sample screened that
was signed or witnessed by a LGC laboratory technician or employee. The data sheet from LGC
that shows a positive is not noted with a laboratory technician initials or signature is labeled
Suspects Collection Data sheet (exhibit 1). Also according to that same document the tested
sample levels were 21ng/mL of Ibuprofen and 141ng/mL of Triamcinolone acetonide (Vetalog)
on 07/27/2014.

A lab transfer was done on October 9, 2014 from LGC to the possession of the ITHRC
Director of Security Terry Richwine (exhibit 3). The package was then shipped by FedEx and
received by Petra Hartmann on October 10, 2014 at 10:30 a.m. (exhibits 4 & 5). According to
these exhibits signed and dated by Petra Hartmann at The Industrial Laboratories in Wheat
Ridge, Colorado, there was a “severe leak” and “empty blood tubes” in the box of samples
received from IHRC. The sample was tested, signed and notarized on October 28, 2014 by The
Industrial Laboratories. The results were reported with levels of 171pg/mL +/- 19pg/mL of
Triamcinolone acetonide (Vetalog) and 23ng/mL of Ibuprofen (exhibit 6). At this time,
according the Affidavit of Stanley Bowker, submitted by Counsel for IHRC, a telephone call was
made to Donald Grego notifying him of the results and inquiring on conducting a split sample
test at Mr. Grego’s request and expense. He declined and a telephonic hearing was conducted on

December 29, 2014 with the IHRC Stewards and Mr. Grego and his counsel, Bernard Ritchie

(exhibit 7). An order was issued on January 5, 2015, Ruling No. 14703, which stated that Mr.



Grego is ordered to pay $1,000.00 for each positive and to return the purse of $3,400.00 to the
Horsemen’s Bookkeeper (exhibit 8).
An Amended Notice of Appeal was filed on January 9, 2015 (exhibit 9) and this case was

initiated from that appeal.

Argument

In reviewing the Sample Collection Data sheet from LGC the results from the testing that
was performed on July 27, 2014 are that 144pg/mL of Triamcinolone acetonide and 21ng/mL of
Ibuprofen. These results are not formally recorded by a signature of an LGC employee or
notarized by a notary public of Kentucky. The samples then sat in an unknown location and in
an unknown condition within LGC until they were taken into possession of the IHRC. During
the shipment of the 38 Ibs. box with FedEx there were some issues with a sample having a
“severe leak” and an “empty blood tube” contained within the samples upon arrival at Industrial
Laboratories. Once the blood sample from Cielo Classic labeled sample #: 54901 was tested the
results were different then LGC at 171pg/mL of Triamcinolone acetonide and 23ng/mL of
Ibuprofen. This raises concerns and questions due to the fact that the levels had increased since
they were originally tested on July 27, 2014. The possibility of contamination is likely
considering the description of the leak as “severe” by Petra Hartmann who is witness for
receiving the box. This gives reasonable doubt to the validity and accuracy of the results
reported by Industrial Laboratories.

Secondly, it is our contention that the amounts of the fine for the laboratory results from
Industrial Laboratories has changed from $1,000.00 for both questionable violations to $2,000.00
for the same laboratory results. In the IHRC Stewards’ hearing on December 29, 2014, Stan

Bowker was asked to stipulate to the $1,000.00 fine plus the loss of purse be returned as



discussed in the initial telephone conversation with Mr. Grego. At the hearing Mr. Bowker
stated (exhibit 10);
“We had had a discussion with him earlier, if he wanted to waive his right

to a hearing, that, that is the guidelines that have been established by the Racing

Commission that we would put, that that’s what we would fine him and that would

be the loss of purse.

However, he, he has chosen to have the hearing, instead. So, whatever

penalty will come out of this hearing, not, not something that had previously been

discussed.”

Before the initial phone conversation alerting Mr. Grego of the positive results, there was
no letter or documentation from the Steward’s stating that he could pay a fine of any amount and
return the purse. But there was a telephone conversation that both parties have recognized
occurred, that if Mr. Grego agreed to pay the $1,000.00 and the return of the purse to avoid a
raise in the total fine amount. This is supported by Mr. Bowker’s own admission in that hearing
and that is the only reason that we believe the original fine was $1,000.00 plus the return of the
purse. When Mr. Grego receives the order (exhibit 8) it shows that the fine is $2,000.00 and the
return of the purse. This leads us to believe that since Mr. Grego decided to have a hearing and
not just pay the fine and return the purse, the fine was increased to $2,000.00 by the Steward’s.
This is against what the guidelines that have been so heavily relied on in this case (exhibit 11).

Conclusion

A general issue of material fact exist as to the accuracy of the testing of the blood
samples in question and/or samples were contaminated. Each of the laboratories in questions
found different levels of Triamcinolone acetonide and Ibuprofen. This fact raises question of
validity at both laboratories. Leaking and empty blood tubes as noted by Petra Hartmann as

“severe” raises a possibility of contamination. The Petitioner maintains that finding any of guilt

in this matter is unsupported by substantial evidence.



Regarding the fine, it is undisputed that Mr. Grego could have settled the whole matter in
payment of $1,000.00 fine and return of the purse. Since Mr. Grego chose to have a hearing on
the merits of case, the fine was upped to $2,000.00 and forfeiture of the purse. We do not
believe that Mr. Grego should be penalized for exercising his right to an evidentiary hearing,

WHEREFORE, the Petitioner requests that the Respondents Motion for Summary
Judgment be denied.

Respectfully submitted,

S. Ritchie, Jr.
10405 Crosswell Trace
Louisville, Kentucky 40223
P: (502) 724-3587



CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing has been duly

class, postage paid, and via email, this 7.0 of
following parties of record:

ed via U.S. Mail, first
2015 to the

Holly Newell

Indiana Horse Racing Commission
1302 North Meridian, Ste. 175
Indianapolis, IN 46202

Email: hnewell@hrc.in.gov

Bernard L. Pylitt
Administrative Law Judge
Katz & Korin, PC

334 North Senate Avenue
Indianapolis, IN 46204
Email: bpylitt@katzkorin.com

Respectfully,

f,uu@{/??{;ﬁ, :

Rofnard S. Ritchie, Jr.
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Richwine, Terry

From: Newell, Holly

Sent: Thursday, October 08, 2014 10:44 AM

To: Pierre Barratt; Chris Ware; Rick Sams

Cc: Gorajec, Joe; Richwine, Terry; Seth Wong; Petra Harlmann
Subject: IHRC samples

Importance: High

Gentlemen,

IHRC Director of Security Terry Richwine and Investigator Kevin Tompkins, wili be arriving at LGC around 11 a.m. EST
today to take possession of all 2014 IHRC post-race samples identified in a document that will be attached and sent ”
under separate cover. These are samples that are in LGC's possession and have screened positive, but are pending

confirmation.

The IHRC expects all samples to be segregated, ténﬁperature controlled, and ready to be moved to INRC possession.

Holly Newell il
Deputy Counsel, Indiana Horse Racing Commission
1302 North Meridian

Suite 175

Indianapolis, IN 46202

{317)233-3119




LGC Science, Inc.
1745 Alysheba Way
Suite 160

Lexinglon, KY 40509

Tel: 859-721-0180
Fax: 859-264-0371

DOCUMENTATIQN OF SAMPLE TRANSFER
Date: October 09, 2014

\\

ASSOCIATED PARTIES:

Indiana Horse Racing Commission LGC Science Inc.
1302 N. Meridian, Suite 175 : 1745 Alysheba Way, Suite 160
Indianapolis, IN 46202 . Lexington, KY 40509

DECLARATION:
The samples enumerated on Attachment 1 have been transferred to a representative of the Indiana
Horse Racing Commission by LGC Science Inc. on this date. All samples listed in Attachment 1 have

been inspected and verified by both parties. Henceforth, the indiana Horse Racing Commission
assumes custody for all enumerated samples.

SIGNATURES:

m . [0-9-19 [/29 44

Indiana Horse Racmg Commission Date/Time

Oitbdrr Wore  OWNAQ g ok 20y @ 124 4

LGC Science Inc. ) Date/Time
Attachment 1
Page 1of 1

Print Date: 10/09/20

GOCG20
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LGC Science, Inc
1745 Alysheba Way
Suite 160
Lexington, KY 40509
t: 859-721-0180

f. 858-264-0371

Sample Record
Send To Laboratory
Industrial Laboratories Inc.

TO BE COMPLETED BY TESTING LABORATORY UPON RECEIPT OF SAMPLE FOR
TESTING:

Laboratory: Indusinial Lahoralories

Date/Time Samples Received: {D-10~14 // 10:30 aum

Was package received in good

condition with all seals intact? ’BDX | S@a.,(ed
Somple. B 0044468 (115%4) - Severe. leale

Received By: Pura ‘H‘Q Moma g A Direskor, DTS

(Signature and Title)

Upon receipt of this sample, please complete this notification and send promptly by email
or facsimile to:

chris.ware@lgcgroup.com

Fax (859) 264-0371 Attn: Chris Ware

| 2l oS
A 909 ~ lok
14545

EXHIBIT




LGC Science, Inc.
1745 Alysheba Way
Suite 160

Lexingten, KY 40509
t 858-721-0180

f: 853-264-0371

Sample Record
Send To Laboratory
Industrial Laboratories Inc.

TO BE COMPLETED BY TESTING LABORATORY UPON RECEIPT OF SAMPLE FOR
TESTING:

Laboratory: Mdusm ol L&h S

Date/Time Samples Received: lo-10-44 / 10:20 ame

Was package received in good
condition with all seals intact? L%

!

Received By: l) TANG ':Mr N T ; Df’m:&i?;-\’ / DTS

(Signature and Title)

Upon receipt of this sample, please complete this notification and send promptly by email
or facsimile to:

chris.ware@lgcgroup.com

Fax {(859) 264-0371 Attn: Chris Ware

( f,nur\h* blood ‘%‘b&x@%)

el
L0GIze %

EXHIBIT
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INDIANA HORSE RACING COMMISSION. Q}}Z/UV
1302 N, HERIDIAN STREET '
SUITE 173 =
INDIANAPOLIS, IN 46202

AFFIDAVIT

{ hereby certify that Industrial Laboratories-at 4046 Youngfield Street, Wheat Ridge,
Colorado; hasanalyzedﬁtesampleidenﬁﬁedbeimv:

[ 54901, indiana Grand, race date July 24, 2014, l

Sample matrix: Serum

Thesamplewasreeeivedingood&seoueconditjonom October 10,20:14

Laboratory iD number: [L-R=-14-15485

Concentration: 174 »/- 19 picograms per millliter (pe/mL) (Triamcin acet)

approximately 23 ne/ml. (buprofen)

Comments; Wmmwmmmwmnmw
ﬂuw.nwﬂdenulevduﬂmncwmmthm

SIGNED:

Swarn to me this day:
mm‘}esdngm b _day of
Date: i

’ NOTARY PUBLIC
MY«W&.WN&,MW mmw—aam FAX
wwaindusidalabs.net

MﬁWMWmmmMmmom

e WA 4R whSimdgey T ANE T Sr ot

W indusiriafiabs.nettermshems.himl
This report is not 1o be mmm«mmmmmmm

i eem e

NOTARY PUBLIC _
STATE OF COLORADO
NOTARY 10 20134033071

MY COMMISSION EXPIRES MAY 23, 2017

EXHIBIT




showing the race results and purse for Race 7 at the Indiana Grand Race
Course is attached to this Affidavit as Exhibit 2.

5. At all times relevant, Cielo Classic was owned by Donald Grego, who was
licensed by the Commission as an owner.

6. At all times relevant, Cielo Classic was trained by Grego, who was licensed by

the Commission as a trainer.

7 Blood and urine samples were collected from Cielo Classic after the July 24,
2014 race.
8. On October 28, 2014, Industrial Laboratories identified Sample No. 54901 as

being positive for two substances: triamcinolone acetonide and ibuprofen.

9. The Stewards notified Grego of the positive tests.
10. Grego declined to have a split sample tested.
§ The THRC stewards conducted a telephonic hearing for Grego on December

29, 2014. Grego was represented by counsel during the hearing.

12. Commission regulations dictate that the Stewards shall consider the
classification level of the violation as currently established by the Uniform
Classification Guidelines of Foreign Substances and Recommended Penalties
and Modei Rule published by the ARCI, and impose penalties and disciplinary
measures consistent with the recommendations therein. 71 IAC 8.5-1-7.

13. On January 5, 2015, the IHRC Stewards issued Ruling No. 14703, a true and

accurate copy of which is attached hereto as Exhibit 13.

! Equibase Chart results have been updated to reflect Stewards’ Ruling No. 14703. The revised Chart is attached as

Exhibit 3.
EXHIBIT
: i




INDIANA HORSE RACING COMMISSION

RULING #14703
INDIANA GRAND

fHRC License #: 953378
Infraction Date: 7/24/2014
Date of Hearing: 12/29/2014
Date of Ruling: 1/5/2015
Horse Name: Cielo Classic
Don Grego Race#: 7
1327 Lance Dr License Type: Owner/Trainer T8

Louisville, KY 40216 _

Fine: $2,000

Total number of Suspended days:
Suspension Begins: Ends:
Number of Drives: .

Drug Name: Triamcinolone & ibprofin

Rule Violation(s): 71 IAC 8.5-1-4.2(21) Threshold levels; 71 IAC 5.5-3-2 {a){2) Trainer responsibllity; 71 IAC 8.5-1-2 Foreign substances prohibited; 71
TAC 8,5-1-7 Drug classifications and penalties

Violation Declaration: Acting on 2 report from the industrial Laboratories of Wheat Ridge, CO, that blood sampie #54901 had tested positive for
Triamcinolone {171 pg/ml of serum) which was in excess of the allowable limit of 100 pg/mL, a violation of IHRC Rule #71 JIAC 8.5-1—4.2(21) and
ibuprofen which is not permissible at any detectable Jeve! in serum, a violatlon of 71 IAC 8.5-1-2, the Stewards at Indiana Grand Racecourse
determined that bicod sample #54901 was obtsined from “Clelo Classic”, third-place finisher in the seventh race on luly 24, 2014. The trainer of
record for “Clefe Classic” was Donald Grego.

Trainer Grego was notified of the positive test results and was advised of his rights to have the split sample sent to an independent
laboratory approved by the Commission and for 2 hearing before the Stewards. He waived his right to have a split sample tested and asked for a
hearing.

On December 29, 2014, the Stewards conducted & telephonic hearing in the matter. )

Pursuant to JHRC Rule #71 IAC 5.5-3-1 {a)(2), the trainer Is responsible for the presence of any prohibited drug, medication, or other
substance, including prohibited medication in excess of the allowable level as reported by a Commission approved laboratory, and is prima facia
evidence of a violation of this rule.

Pursuant to the rules of the Commission and based on the evidence recelved at the hearing, the Stewards hereby ORDER the following:

L Trainer Grego Is fined $1,000 for exceeding the aliowabie level of Triamcinolone in “Cielo Classic”;

2. Trainer Grego is fined $1,000 for the presence ibuprafen, a non-permissible drug, in “Clelo Classic”; and

3. “Clelo Classic” Is disqualified from third place in the seventh race on July 24, 2014 for the purpose of receiving purse money and Owner
Donald Grego is ORDERED to return the purse money earned by “Clelo Classic” in that race and the Horsemen’s Bookkeeper is directed
to redistribute the purse follows:

1. #12 Buster Rose {no change) 2. #1 Discreet Treat (no change) 3. #9 Penny’s Deputy 4. #7 Steel Guitar 5. #2 West Malibu
6. #6 Ul Posh 7. #11 Wingate Hall 8. ¥10 He Wil Shine 9. #3 Sold Out 10. #8 Paddy’s Notes 11, #4 Kela’s Boy

This ruling does not affect the pari-mutuel payoffs,

A@g@w L5.5 dois
Senior State Sncw‘lrd Date .

P

 f . —— .

WA TR L18 sdals S/ 248
- Assoclate Steward Date Associate Date
rwmto’n.uc‘m-z-’o,'auwmwhnnawwwwcwammmmlmmy 10 the C Sueh ap I must ba filed

with the Cos withls fift (18) days of this ruling.

Any Person talling to pay @ fine within saven {7) days may be by nded ding the p of the fine, howevar when 3 {ina and

Wsuapua.zmmbmueuemamammm lon expiras, unl otherwise ordered. All fines shall be pald to the Cammicsinn

Unless the ruiing specifically stotes othenwise, any d ordi ined Lo ba Ineligibl

mmmnuugmw«w: i of the Ce tssion, 73 faciitles, during the p o of




INDIANA HORSE RACING COMMISSION
AMENDED APPEAL

State Form 48793 (R3 / 7-13)

In Re: _14703. ____(Ruling Number)

(502) 445-5272

Donald R. Grego i :
m—T_‘fEM Appell ‘ (Telephone)

1327 Lance Drive Louisville KY 40216

(Address) (City) (State) ' (ZIP)
953378 ) ‘ 09/15/1947

ﬁﬂ License Number) [Date of Birth (month, day, year))

I hereby appeal the decision of the Judges/Stewards at Indiana Grand on__01/05/2015
in connection with the above referenced ruling. (Date of Ruling (month, day, year))

Reasons for Appeal (attach additional sheets if necessary): 1.) | was not notified of any changes by the Indiana
either before or after | had renewed my training license at Indiana Grand. 2.) Due to the time between the

race at Indiana Grand on 07/24/2014, lab receiving sample on 10/10/2014 and results on 10/28/2014 |

questlon the accuracy of the results and chain of custody of the sample. 3. ) After the hearlng on 12/29/2014,
| was notified that the fine was increased $1000.00 for the same

M 77, %,4,« y il 01/09/2015

(Signature of Appellant) (Date (month, day, year))

If you will be represented by legal counsel and know the name of your attorney, please complete the following.

Name of Attorney: _Bernard S. Ritchie, Jr.

Mailing Address: 10405 Croswell Trace

Louisville, KY 40223

Telephone Number / Fax Number: (502) 724-3587

DO NOT WRII'E BEIDW THIS LINE.

All appeals shall be made in wntmg and must be filed w1th the Comm1ss1on within fifteen (15) days
after the Judges' or other Officials' ruling is served upon the Appellant.

(Signature of Judge/Steward or Other Official)

EXHIBIT

Distribution: _ Executive Director. Judges/Stewards. Appellant g av
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STEWARD STAN BOWKER: Yeah.

STEWARD BILLY TROILO: That was May 15th.

STEWARD STAN BOWKER: May 15th. All right.
The new guidelines went into effect on May 15th.

BERNARD RITCHIE: Okay. And as I understand
it, the, the, the meet started on May 6th, is
that correct?

STEWARD STAN BOWKER: Right. There was a,
there was a gap of nine or ten days before the,
the new rules went into effect.

BERNARD RITCHIE: Yes. Okay. With that, I
think we've stipulated probably --

Can we also stipulate that as a result of
the previous findings regarding the medications,
that Mr. Grego was fined a thousand dollars and
ordered to return his purse of the four hundred
dollars.

STEWARD STAN BOWKER: That, no, that, that
is what -- you're, you're talking about this
medication violation?

BERNARD RITCHIE: Yes.

STEWARD STAN BOWKER: Yeah, this, that is
not a, that has not been determined yet.

We had had a discussion with him earlier, if

he wanted to waive his right to a hearing, that,

EXHIBIT

i_10
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9
that is the guidelines that have been established
by the Racing Commission that we would put, that
that's what we would fine him and that would be
the loss of purse.

However, he, he has chosen to have the
hearing, instead. So, whatever penalty will come
out of this hearing, not, not something that had
previously been discussed.

BERNARD RITCHIE: All right. I see. Okay.
All right. I, I think that's about all of the
stipulations I would offer at this time.

STEWARD STAN BOWKER: Okay. All right.

What I'm going to do first is, we're going
to call on, on, on the Horse Racing Commission
Investigator, Kevin Tompkins, Tompkins.

Kevin's going to give us a, a review, a
time, timeline review of when the race was, when
the tests were run, when the, when we got the
report back from the lab, those types of things,
so we've got a, a timeline here that, that will
be part of this record.

So, Kevin, if you will take that over, I
would appreciate it at this point.

KEVIN TOMPKINS: Okay.

BERNARD RITCHIE: May I ask Kevin's last
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BEFORE AN ADMINISTRATIVE LAW JUDGE
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

u -
DONALD R, GREGO, YL 28 P kb
Petitioner, tHOIAMA HORSE RAGHHS- Comey

v,
In Re: AN APPEAL OF STEWARDS’
INDIANA HORSE RACING COMMISSION | RULING NO. 14703

STAFF,

Respondent.

IHRC STAFF’S REPLY TO PETITIONER’S RESPONSE
TO STAFF’S MOTION FOR SUMMARY JUDGMENT

The Indiana Horse Racing Commission Staff (hereinaﬁer the “Commission Staft”), by
counsel, pursuant to Ind. Code §4-21.5-3-23, respectfully submits its Reply to Petitioner’s
Response to Staff’s Motion for Summary Judgment. The Commission respectfully maintains that
it has established that it is entitled to summary judgment, and Petitioner’s Response has
designated no genuine issue of material fact with respect to the matters referenced in Stewards’
Ruling No. 14703, and has included no affidavits as required by Ind. T.R. 56., making an entry
of summary judgment in favor of Commission Staff appropriate. In support thereof, the
Commission submits the following Memorandum:

L. INTRODUCTION

On June 19, 2015, Commission S’éaff filed its Motion for Summary Judgment (“Motion™)
in accordance with the deadlines established by the Second Pre-Hearing Order filed on June 5,
2015. (Exhibit 1) In support of its Motion, the Staff designated several affidavits and set forth the
“undisputed material facts,” which it maintains support the entry of summary judgment in the
Staff’s favor. (Indiana Horse Racing Commission Staff’s Motion fori‘ Summary Judgment and

Memorandum in Support Thereof, pp. 2-4)




The Second Pre-Hearing Order required that any Motion for Summary Judgment be filed
on or before June 19, 2015. Petitioner Grego did not file a Motion for Summary Judgment. On
July 20, 2015, Petitioner Grego timely filed his Response to Staff’'s Motion for Summary
Judgment, but failed to designate any material issue of fact and failed to include any opposing
affidavits. On July 21, 2015, the ALJ issued a Supplemental Second Pre-Hearing Order,
specifically requesting that Commission Staff file a Reply to Grego’s response on or before July
28, 2015, and allowing time for Grego to file a sur-reply, if desired. (Exhibit 2)

I1. ANALYSIS

As previously stated, on June 19, 2015, the Commission Staff filed its Motion with a
number of supporting affidavits as provided for by Indiana Rule of Trial Procedure 56. Trial
Rule 56 provides in pertinent part:

(C) Motion and proceedings thereon. The motion and any supporting
affidavits shall be filed in accordance with the provisions of Rule 5. An
adverse party shall have thirty (30) days after service of the motion to
serve a response and any opposing affidavits. . . . A party opposing the
motion shall also designate to the court each material issue of fact
which that party asserts precludes entry of summary judgment and
the evidence relevant thereto. The judgment sought shall be rendered
forthwith if the designated evidentiary matter shows that there is no
genuine issue as to any material fact and that the moving party is entitled
to a judgment as a matter of law. . .

Indiana Trial Rule of Procedure 56 (C) (Emphasis added)

Ind. Code 4-21.5-3-23 is the Administrative Orders and Procedures Act provision that
governs summary judgment motions. Section (b) provides than an administrative law judge
“shall consider a [summary judgment] motion .., as would a court that is considering a motion
for summary judgment filed under Trial Rule 56...” 1.C. 4-21.5-3-23(b)

Grego timely filed his Response on July 20, 2015. However, Grego’s response fails to

“designate to the court cach material issue of fact,” as required by Rule 56(C). Further, Grego’s




response is devoid of opposing affidavits, which, if available, are also required to be provided at
the time the Response is due. [d Indiana courts have consistently determined that the
requirement that a response to a motion for summary judgment, and opposing affidavits be filed
is a “bright-line” rule. See, Desai v. Croy, 805 N.E. 2d 844 (Ind. App. Ct. 2004) (“Seufert and
the line of cases that follow it establishes a bright line rule for trial courts and the parties who
litigate summary judgment motions.” (/d. at 849)). The Desai court went on to hold:

[W]here a nonmoving party fails to respond within thirty days by

either (1) filing affidavits showing issues of material fact, (2) filing

his own affidavit under Rule S56(F) indicated why the facts

necessary to justify his opposition are unavailable, or (3)

requesting an extension of time in which to file his response under

56(1), the trial court lacks discretion to permit that party to

thereafter file a response,

Id at 850

In his Response, Grego has made vague, unsupported commentary regarding the Staff’s
case against him. However, he cannot put mere supposition in his brief and ask the ALJ to decide
if this is a material fact. His response does not designate for the ALJ (ot opposing counsel)
exactly what his position is, and exactly what he believes to be an issue of material fact. His
response does not include any affidavits,

Once the Staff filed its Motion, designating evidence and supplying affidavits to establish
that there are no issues of material fact, the burden shifted to Grego to present evidence to the
conirary by the time specified for the response. IND. R. TRIAL P. 56(C). He did not do so; indeed,
he did not present any evidence on the merits of the Motion when his response was filed on July

20, 2015, Tf the non-moving party fails to properly respond or designate evidence before the

response deadline as required by Trial Rule 56, and the moving party has shown that it is entitled




to summary judgment, summary judgment must be entered against the non-moving party.
Morton v. Moss, 694 N.E.2d 1148, 1152 (Ind. App. Ct. 1998).

Similarly, a party may not wait until a summary judgment hearing to oppose the
underlying motion. Seufert v. RWB Med. Income Props. I Ltd. P'ship, 649 N.E.2d 1070, 1073
(Ind. Ct.. App. 1995) (“If the non-moving party does not respond to a properly supported motion
by setting forth specific facts showing a genuine issue for trial, then T.R. 56(E) mandates that
summary judgment, if appropriate, be entered against him,”).

The Commission has shown that it is entitled to summary judgment in these proceedings
because there can be no dispute that; (1) a horse racing in Indiana is prohibited from having
illegal foreign substances in its system at the time of a race; (2) Cielo Classic had illegal foreign
substances in his system at the time of the race, and his trainer, Donald R. Grego, is responsible
for the presence of these substances under the applicable law and regulations; and (3) the
sanction imposed by the Stewards against Grego is reasonable and appropriate.

Grego has offered no designation of material issues of fact, and has provided no
affidavits to support his opposition to Staff’s Motion. Staff has made its prima facie case; Grego
has not designated anything in opposition. Therefore an entry of summary judgment is
appropriate. Commission Staff has met its obligation pursuant to Indiana Trial Rule 56 and I.C.
4-21.5-4-23. The obligation shifted to Grego, and he failed to designate any material issue of
fact that the ALJ should consider.

III. CONCLUSION

It is respectfully submitted that Grego’s Response is inadequate in that it failed to meet
the requirements of a proper response pursuant to Ind. T.R. 56(C), specifically, Grego did not

designate issues of material fact, and he did not provide any opposing affidavits.




WHEREFORE, the Commission Staff respectfully requests that the Administrative Law

Judge enter an Order granting its Motion for Summary Judgment.

Respectfully submitted,

Holly Newell {Atty. No. 25029-29)

Deputy General Counsel

INDIANA HORSE RACING COMMISSION
1302 North Meridian, Suite 175

Indianapolis, IN 46204

Counsel for the Indiana Horse Racing Commission

Staff




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing has been served via

electronic mail and deposited in the U.S. mail, first-class postage prepaid, on the 28™ day of July,

2015, to:

Bernard Pylitt

Administrative Law Judge

Indiana Horse Racing Commission
Katz & Korin, P.C.

The Emelie Building

334 North Senate Avenue
Indianapolis, IN 46204-1708
bpylitt@katzkorin.com

Joe Gorajec

Executive Director

Indiana Horse Racing Commission
1302 N. Meridian Street
Indianapolis, IN 46204
igorajec(@hre.IN.goyv

Bernard S. Ritchie, Jr.
10405 Crosswell Trace
Louisville, KYY 40233

Holly Néwell-f_’.'_;




BEFORE THE ADMINISTRATIVE LAW JUDGE
THE HONORABLE BERNARD PYLITT
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

DONALD GREGO,
Petitioner, In Re: AN APPEAL OF
STEWARDS’ RULING
V. NO. 14703
INDIANA HORSE RACING COMMISSION STAFF,
Respondent "

L N P S AL N T e S

PETITIONER’S SUR-REPLY

Petitioner, Donald Grego, by counsel, hereby submits his Sur-Reply in opposition to
Respondent’s Motion for Summary Judgment as follows:

Respoﬁdent has contended that the Petitioner has failed to meet the fequirements of the
proper response pursuanfto Indiana Trial Rule 56, sinée it did not designate issues of material
fact as well as did not provide any opposing affidavits. The Respondent firther maintains that it
has set forth “undisputed material facts” which entiﬂed it {o summary judgment. It will be seen,
however, that the sum and substance of the Petitioner’s response complies with Ind. T.R. 56.
The exhibits filed by the petitioner and the inferences drawn therefrom create issues of fact
precluding summary judgment for the Responden“;.

Petitioner’s exhibits 1 thru 6 are either from answers to interrogatories or production of
documents received from the respondent. Exhibit 7 is a portion of the affidavit of Petra
Hartmann which was filed by the respondent in a motion for summary judgment. Exhibit 8 is
ruling number 14703 of the Steward’s finding and penalty of the Indiana Horse Racing
Commission and as such should be a matter of judicial notice. Exhibit 9 is the Petitioner’s

appeal and is the initial pleading which initiated this preceding. Lastly, exhibits 10 and 11 are



the transcript of the initial hearing between the Petitioner and the racing steward on December
29,2014 and the recommended penalty and model rule sheet, which are all a matter of judicial
notice.

Thé exhibits submitted support cur contention that there are issues of fact regarding the
accuracy of the results of the samples and/or contamination of the samples taken on July 24,
2014 at Indiana Grand. In part Ind. T.R. 56 states:

“Summeary judgment shall not be granted as of course because the opposing party Sails
to offer opposing affidavits or evidence, but the court shall make ifs determination Jfrom the
evidentiary matter designated to the court.”

Tt should also be noted that there is no affidavit from any person at Industrial
Laboratories in Colorado who actually tested samples and observed the results. The sum and
substance of Petra Hartmann’s affidavit is that she supervised the testing but did not engage in
the testing herself. Her conclusions regarding the results were simply reported to her by
someone else from the laboratory and therefore her conclusion is simply based on hearsay. If
this matter was tried her testimony at trial regarding the results would be objected to as hearsay
since we could not inguire of her as to the difference of the results from the Lexington, Kentucky
laboratory. (exhibit 1)

Conclusion

It is said in law in Indiana that “summary judgment is appropriate only if the designated
evidentiary matter shows that there is no issue as to any material fact and that the moving party is
entitled to judgment as a matter of law”. Ind. T.R. 56(C) Furthermore any doubt as to a fact or
an inference to be drawn therefrom is resolved in the favor of the party opposing the summary

judgment. Hensilwood v. Hendricks County 653 N.E.2d 1062 (1995, Ind. App. Ct. transfer



demded 1996} In this cose there are famues of foot regarding the nocurary of (e testing of thie
blood sewples wo well us the Hnding of pailt of Donald Gregs Is supporied by substantial
gvidones.

WHEREFORE, the Petitioner requests that the Respondent's ruotion Tor sermmary

Judgrent be denied.
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14408 Crosswell Trace
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CERTIFICATE OF SERVICE
, I hereby certify that 2 copy of the _ngr%mmg has been #yly gamaﬁ vza Us. Emi, frist
class, postage paid, and vie emadl, this 77 g of & ; 2615w the
following perties of record:

Holly Mewell

Indisne Horse Racing Commuission
1302 Worth Meridian, Ste, 175
Indianapolis, IN 46202

Email: ewell@hredin gov

Berngrd L, Pylift
Administrative Law Judge
Ktz & Korin, PC

- 334 Worth Sonate Avenue
Indianapolis, IN 46204
Emeil boviitt@hatdoorineom

Respectiully,




BEFORE THE ADMINISTRATIVE LAW JUDGE
THE HONCRABLE BERNARD PYLITT
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

DONALD GREGO,

Petitioner, In Re: AN APPEAL OF
STEWARDS® RULING

v NO. 14703

INDIANA HORSE RACING COMMISSION STAFF,
Respondent

N’ Searrt’ N’ P’ S N S’ N’ S’

PROPOSED ORDER

The Court having considered the respective briefs of the parties and being sufficiently
advised,
Respondent’s motion for summary judgment is DENIED.

Date | | | The Honorable Bernard L. Pylitt
Administrative Law Judge

Distribution:

Holly Newell

Indiana Horse Racing Commission
1302 North Meridian, Ste. 175
Indianapolis, IN 46202

Email: hnewell@hre.in.gov

Bernard S. Ritchie, Jr.

10405 Crosswell Trace

Louisville, Kentucky 40223
Email: Ritchie bernie3@gmail.com




BEFORE AN ADMINISTRATIVE LAW JUDGE
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

DONALD R GREGO,
Petitioner,

Vi
In Re; AN APPEAL OF STEWARDS’
INDIANA HORSE RACING COMMISSION | RULING NO. 14703

STAFF.

Respondent.

AFFIDAVIT OF PETRA HARTMANN

Comes now the undersigned, and being duly SWorT Upor! her oath, allepes and says as
follows:

L I am an adult, over eighteen (18) years of age, of sound mind, and have personal
knowledge of and am competent o testify as to the matters contafned herein.

2. I am and was at all tires relevant employed as the Drug Testing Services Director
of Industrial Laboratories {"Industrial"). At al] times relevant, Industrial has regularly conducted
tests of samples faken from race horses to detect the presence of any foreign substance in the
horse's system at the time of a race.

3, At all times relevant, Industrial Laboratories was engaged by the Indiana Horse
Racing Commission to analyze serum and urine samples from horses pam'cipating in éaﬁ-mutuel
racing in [ndiana,

4, On or about October 10, 2014, urine and blood/serum Samples No. 34901 taken
from Indiana Grand on July 24, 2014, was received by Industrial Laboratories in good and secure
condition.

5. Industrial Laboratories was engaged to perform an analysis of serum and urine
Samples No. 54901, which were collected after a race at Indiana Grand Racing and Casino on

July 24, 2014,

EXHIBIT



&. In my role as the Drug Testing Services Director at Industrial, the testing of serum
and urine Samples No. 54801 were conducted under my supervision and control,

7. Industrial testing determined that serum Sample No. 54§01 contained ibuprofen.
Detection, identification and confirmation of the presence of ibuprofen was performed utilizing
liquid chromatography mass specmmetry-;nass spectrometry (LC-MS/MS).

8. Indusitial testing determined that serum Sample No. 34901 conminedr
triamecinolone acetonide at a level of 171 picograms per milliliter (“pg/ml™) (+/-19 pg/mL).
Detection, identification and confirmation of the presence of tdamcinolone acetonide was
perfoﬁﬁed utilizing liquid chromatography mass spectromeiry-raass spectrometry {LC-MS/MS).

9, I sent an Affidavit to the Indiana Horse Racing Commissien confirming these
results on October 28, 2014, A mue énd accorate copy of that document is attached to this
Affidavit and identified as Exhibit 9.

10, Aftached Exhibit 9 reflects entries, reports, records and/or data compilations that
were made at or pear the Hime of the pecurrence of the matiers set forth in each of the records, by
or from information transmitted by a person with gnowiedge of the existence of the matters
recorded therein.

11, Attached Exhibit 9 and the entries, reporis, fecords and/or data compilations that
it reflecis are, and ‘were, kept in the course of regularly conducted business activities of the
Commission.

12, Atiached Exhibit 9 and the eniries, reports, records and/or data compilations that
it reflects are, and were, made and gathered as a part of the regular business practice and activity
of the Commission.

13, Icesrtify the anthenticity of Exhibit § pursuant to the provision of Indiana Rules of

Evidence 803(6).

Page Z of 3




Further Affiant Sayeth Not.

I affirm under the penalties for perjury that the foregoing representations are frue and

correct to the best of my knowledge.

Petra Hartmann

é}m 3&’&% AY | De}wm %&ﬁl%@&ﬁ
Ddie

STATE OF COLORADO )
J §8:
COUNTY OF 32850 4o )

Before me the undersigned, & Notary Public in and for said County and State, personally
appeared /pga Hartmann and acknowledged the execution of the foregoing instrument this /7

dayof " lviné _ 2015,
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INDIANA BORSE RACING CORMMISSION.

1302 W. KERIDIAN STREET-
SUITE 178

INDIANAPOLIS, IN 46202

AFFIDAVIT

| hereby certify that Industrial Laboratories.at 4046 Youngfield Street, Wheat Ridge,
Colorado; has analyzed the sample identified below;

Il .5!4’90'-}., indiana’vGrand; race date July 24, 72014

Sample matrix; Serum
The sample was received in good B secure condition on:  Dctober 10 2@%4
Laboratory D number; IL-R-14-15485

The sample was analyzed using!
Licuid Chromatography Mass Spedrometry-Mass Speatrometry (LE-MSMS)

The sample contained: Trismcinolone acetonide & lbuprofen

Cencentration: 174 8l 1§ picosrams per milfiter (Dslme) {Triatmnein scet)
approxtmately 73 ngted Oniprefen)

Comments:  Reporied Uncertainties represent expanded uncertsinties expressed at approximately
the 99.7% confidence level wsing & coverage factor of k=3.20

SIGNED:

TS s L 3L

k’ij.,ﬁ&.-‘%“’vﬁ Mﬁ%ﬁ%" O bk Sviorm to me thxs day:
Petra Hartmann .
Director, Drug Testing Services

pate; Olipbe A" apid Wkt Oy
’ ~ ’ NOTARY PUBLIC
4D46 Youngfield 1, Wheat Rigge, Colorado 86033 TEL (303} 267-8851 FAX & 3) 2870584
vy indusiiaiabs. et .
Receipl of analysis services acknowiedges ihe tarms and condiions on the webdlie
weavindusifalisbs neliermshenns Jiml
This repor k2 not o be reprodusad in whole or in pait withot oblsining prins witters authorizefion

B

' MICHELLE STRINGER
NOTARY PUBLIC
STATE OF GOLORADG
ROTARY 1) 20134039074
Ll COUMISSION BPIRES 1Y 23, 1017
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HENSHILWODE v. HERDRICKS COUNTY | Leagla.com

U oty 1188 (O]

View Case Citeed Cassg Citingg Dams

HENSHILWOOD v. HENDRICKS COUNTY
NO. B4401-8502-0V-38,

§53 W.EZ4 1082 (1895)

Steve HENSHILWOOD gnd Helly Henshifwood, tnetiiduslly snd for and On Hahalf af
Thelr Minor Deughter, Laura Henshilwosd, Appelants-Plafnthia, v. HERIDRICHS
COUNTY, Board of Commissionsrs of Hendricks County, Hendricks County Highway
Depariment, Hendricks County papartment of Fesith, Appeliess-Defendants.

Court of Appasis of fdiens.
Tranefsr Dunled Janusry 7%, 1854,

Arrdrew O Chemsirom, E. Joseph Kremp, 4, Wootlen Molaughlin & Sterner, indianspolis, for
appeliants,

Hepnztn Colferidagsr, Coller-liagar & Kireges, Indianspolis, jor gppedees.

OPHGONR

NAJAM, Judge.
STATEBMERT OF THE CASE

Steve and Kelly Henshilwood, individually and on behalf of thelr minoe daughter, Laura
Henshilwood (hereinafier “he Henshilwoods®) appeal from the vial court's grant ofa
motion for summary ludgment in favor of Hendsicks Catnty, Boand of Commissioners of
Handricks County, Hendreks County Highway Department and Hendricks County
Depariment of Health (collectively e County"). The Henshilwoods broughta negligence
action againat he County for injurles Laure sustined when she cama into contact wih
contaminated waler which had overfiowed onfa their properly. The Coundy denjad Hability
on the basie of governmental immunify and the absence of a duly owed to the
Henshilwoods. The trial court found that alfhough the County was notimmune from sui,
the Courty owed no dufy 1o the Henshilwoods and entered surnmary judgment on that
ground, The County brings 8 cross-appeal from the fis! cowt's dejerminationthal the
County was not entiled to immunity under the Indiana Tor Claims Actt

We afirm In part, reverse n part, and remand.

ISBUEE

The partes presant twa issues for our review whichs we restate as follows:

1. Whether the &gl court ermad when 1t defermined the Counly was ngt irmmune from
Habifity under the Tort Claims Act

PR Y SUNPTApNS T OISk S e L PRI VIEERPPPOUVIN: T SMRIpRR S - SR FRER i S

bt tharsns Lo o ebseinlon EEST TIRERINEDIDRZ {18TWHENSH L WOOD %20, 520 ENDRICKS% 20COUNTY
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RS HENSKILWOOD v. HENDRICKS CQUNTY | Leagle.cam
£, YYNey e e wigh COut Bied whsh 1EEIUBL, @8 o s 013w, gL e LOuiny UWEQ N
dm’g io the Hanshilweods,

FACTS

The facts refevant to this appeal show that the Henshilwsods' home is jocated ort the west
sice of County Road 6 in southem Hendricks County, On the esst side of County Road &

" is & diich which fows soulh through a culver!, crosses undemeath County Road 0 and
ends a2t the Henshillwoods' properly. Somelime during late 1888 or eaily 1988, water from
the difch began to overfiow onto the Henshilwoods' land, Ordinarly, 4 cementboxwith &
grate overietop eolleviad the water Fom the culvert and gmptied & Tnlg an unciéfqmura d
'g;pe which ran fom (e soultigastem to Me soulwestem somer of the Henshitwoods
propefly. %im.revm during heavy rajs Bnd 6n slhier pooastons, waterfromine sfitch would
averfiow onto the southeastorn pordion of the Hershilwaeds prapardy where would pnui
unl) itwould eventuaily drain into the underground pipe.

Steve Henshilwood spoke with the County Engineer, Waller Reeder, regarding the
fisoding on hs land. The County propased running an open french across the
Henshilwaods' propedy 1o extend the flow of the ditch Fom the front to the back af thelr
property. The Henshilwoods rejected the proposal a6 being too expensive and
sssthetically objectionable. Thereafier, & neighbor of the Hershilwoods contacted the
County regarding pooting hat was also oceuring i his yard. The County again
suggested that the Henshilwonds run an open rench hrough their yard in order to
slleviate the pooling in both yends, &nd the Henshitwoods again rejected the proposal.

David and Jo Willlams (the "VWiltlams") live north of the Henshilwoods oniie eastside of
Counly Road 0. In 1887, prior to the Henshilwoods' fooding, the Williaras expenencee the
backup of raw sewage in their yard and house due o problems with their sepfic system.
The County difected the Williams to parform comectional work on their existing system
and also instructed them to install .

1653 K.E.2¢ 1088)
a subsurface drain pipe across their yard o help move surface water away from the seplic
fisld and o he ditch,

i1 June of 1290, the County Engineer filed a complaint with the Health Department
regarding suspeciad sewage comamination of he waterin the ditch along County Road
6. Various tests of the water revealed unsatisfaciory lsvels of E-Coll bacteria, Another
complaintwas latet filed by a neardy propetty owner regarding contarsination, and further
{ests of the water showed the sontinued presence of £-Coli bacteria in the ditoh water,
The Henshitwoods were not swars fhat the ditch water was contaminated. in October of
1990, Laura Henshifwood became il after playing inleaves in the area of her yard where
veater from the difeh had pooted. Latra was subsequently dlagoosed with Typhoid,

HISCUSSION AND DECISION
Standard of Review

in reviewing the trial courts ruling on a motion for surmary judgment, {his cour appiies
the same standard applied by the irial court. Walling v. Appel Service Co. (1 G54}, Ind.
App., 841 N.E.2d §47, 648-48; Miller v. Monsanto {1893}, Ind. App.. 526 N.E 2d 538, 541,
Summary judgment is appropriate only if the demgna’:&d evidentiary matter shows hat
there is nio genulne issus as to any material fact and that the moving party is eptifled to
judgrment as a matter of law. ind Trizl Ruls 58(C). We resolve any doubi as to a fact or an
inference to be drawn therefrom, in favor of the parly opposing surmary judgment. Tems
Haute First Nat. Bank v. Pacific Employers ins. Co. (1984), Ind. App., 534 N.E.2d 1336,
1837, Even if the tral court does not believe that the non-moving party will be successful
atirial, summary judgment should not be entered where material facts conflict orwhere
confiicing inferences ars possible, Stafe Streef Dufiy's Inc. v. Loyd (1893}, ind. App. 823

: NE24d 1098 1101, fans. dented.
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fssup One: immunity

On cross-appeal, the Counly contends that the Imewnity srovisions of the Indigra Tort
Clalms Act, indiana Cote § 34-4-16.5-3, preciude liabliity in ihis case. The gbsencs of
govemmental immunity would require further Ingulry Info the duly stement of negligence,
nowever, bacause a finding of immunity would render oot e issue of duty, we begin
aur anelysis with ihat ihreshold determination. Ses Peavierv. Monrog County Bd. of
Comnr'rs {1988), Ind., 528 N.E.2d 40.47.

A govemmentsl entity is subject fo Hability for torts committed by its agencies and ifs
employees unless one of the fmmunily provisions of the Tor Claims Act applies. id at42.
The parly sesking Immunily bears the burden of proving that its conduct fafls within ong of
the exceplions set cutin the Act. Mullin v. Municipal City of South Bend (1884), Ind., 638
NEZ2d 278, 281,

The County first contends it was immune from fability pursuantto indlana Code § 344
18,5-3(2), That subsection of the statule provides that s govemmental entity or smployes
acling wWithin the scope of s employment is not liable if a loss resulfs Tom:

iz
e sondiion of & reservole, dam, cangdl, condull, drafn of similar struchurs whan
. I
used by g person for 8 purpese which is not foresssable.

We agree with the Henshilwoods that the diteh was not ysed for an unforeseeable
purpose. Use of the difch o collsct watet was its Intended use, and cleany foreseeable
and known to the. County. The Courtty cannot claim immunity under this clause.

Second, the County daims iromunity under £.0. § 34-4-96,5-3(7), which provides jmmunity
for a foss that results from!

£3
the adop¥on end enforcement of or faifure o adopt or enforce & faw (inchuding
rdles and regulafions), unless the act of enforcement constitutes false amest or
y¥

faise imprisonment.

The County s not entlfed ts immunity under is prm«isioh bacause confrary io its
assenion, the Henshilwoods do not allege in their complaint thatthe County failed o
adopt or enforce any law within the meaning uf tis provision,

(588 H.E.2d 1068}
Mext, the County asserts [tis immune from suit purstant fo 1.C. § 34-4-16.5-3(8) which
states that a govemnmentzl enlity or an employee acting within the scope of his
prployment s not lable if 2 loss resulls from:

£
the mcf or omission of someone ofher than the govemmenial gntity or the
3

govemmental enfily’s employee.

The County argues that because the Henshilwoods clatm is premised upon the factifiat
sewage was relessed from the Williame' propery into fhe culvert and then into the difch,
the County cannot be liable.

While the County comeclly asseris that it cannot be liable for an act or omission of a third
party, the Henshliwoods' claim ageinstthe County is a separate and distinct daim not
necassarily arising from any negligance by the Williams. int their complaint, the
Henshilwoods aliege severat separate acts of negligence by ihe County, including thatit
was negligent in consiructing the ditch, failing 1o maintain the diteh, ingtructing the
Williams' to direct further water inte the ditch, falling lowarn of known seniaminafon ofthe
diteh, and failing to preventthe spread of communicable diseases. Thus, the County's
{ability, If any, s not derived solely from the a6t of omissions of a third parly. The Counly
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. has not shown itis mmune from lability under this theory.

The Couply maintaing itis alss entiisd to Immunify under 1C. § 34-4-18.5-3(10) which
states that a govarmmenial enfity ls not liable if the loss results fom:

144 -
the issuance, denial, suspension, or revocation of, or failure or refusal fo issue,
| deny, suspend, or revoke, any permil fivense, cetfificate, spproval, order, or
i b

simifar suthorization, where the authority is discretioniaty underthe iaw.

The Gounty sssers that it origlnally lssued permts wilh regard o seplic syslem
instafiations and, thus, any subsequent failure lo revoke these permite cannol be the
basis for lability. Again, the County's argument misses the mark. The Henshitwoods do
not sllsge that the County negligently Issued or fajled {o revoke any permit; rather, they
contend i filed to adeguately construct and maintain the ditch.

Firally, the County asserts that itis enfiied to immunity pursuant to 1.C. § 344-16.5-3(11)
hecauss the Henshilwoods' loss resulted from
@&
failure to make an Inspection, ormeking an Inadeguafe or negligent inspection,
of any properly, cther than the properly of the govemmental enily, fo deferming
whether the pm,izfrﬁx complied with or viclates any law or confains a hazard fo

. health or safely.

Contrary to ihe County's contention, e Henshilwoods do not claimthatitmade a
negligent orinadequate inspection of any nangovermmental propatty. Indeed, the
Hershilwonds' concede that the County made seemingly adequate inspections ofthe
Walliame property which revealed breaches In tha septic system. Reply Brisf of Appellant
&t 13, The Henshitwoods clairm that the County failed fa exercise ordinary care with
respect fo the ditch, property under the County’s control. We conclude this exception. does
niot shisld the County fom liability,

tn sum, we agres with the ial court that the County is notentitied o ramunity pursuant fo
any of e above-mentioned exceplions fo the Tor Olaims Act Thug, the trfal court
propery dented the County’s mefon for summary judgrment on its claim of statutory
trynunity.

jssua Twol Duty

Bepause we have found no iImmuniy, we must consider the Henshilweods' claim against
the Countly for negligence. To recover under a heory of negligence, a plaintiff must
sstablish three elements: (1) @ uly on the part of the defendant in relation to the plaintff;
{23 2 faliure by the dsfendant to conform iis conduct o the requisife standard of care; and
{3) an injury to the plaintif proximately caused by the fatiure. Smiith v. Bealy (1884), Ind.
App., §38 N.E.2d 1028 1032.

In the instant case, the issue of duty is dispositive, The existence of a duly, thatls,
whether the Iaw recognizes any obligation on the part of a parficular defendant to conform
its conduct to a certain standard for the benefitof the plalndf, is a question of fawfor the
court. Webb v, Jarvis (1961),

1953 LE.2d 1087]
Ind., 575 N.E.2d 802, 985, The duty of ordinary care owad to anclher arises as a matter of
taw out of seme relagionship existing hetween the parties, and it is for the cowrtio
datermine whether such refations give rise to a duly. id.

iny order to recover againsta governmental ently for negligence, the plaintiff must show
more than e duty owed Io the public as a whole, Gresthouse v. Ammstong {1883}, Ind.,
816 N.E.2d 364, 368, Liability of 2 govemmentat entity will not be found unless the
relationship between the parties is one that gives rise 1o a special or private duty owed fo
| aperticularindividual, &2
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The Henshilwaods confend the al court erved when it granted summary judgmen{io g
County and found, as a matisr of law, that the Counly did not owe the Henghilwoods &
private duty. Spacifically, e Henshitwonas coniend the tial court eronsously relied on
pur supreme court's decision in Muliin v. Municipal Oity of South Bend {1984}, Ind,, 839
NE.2d 278

in Mullin, 8 meighber called 811t seport a fire 8t the plaintiffs home. The dispatcher
asked if anyone was insids the house, and the neighbor responded " ink s0.” /. at 280,
Fire trucks, but no ambulances wers dispatehad (o the scene. Itwas not until the fire
srucks ardved that an ambutarnce was rarquested, and one of the plaintiFs children died
hefore an arvbulance finally arived. The plainkff fifed sult againstihe Cly and alleged
negligence dus fo the dispatcher's faliure fo send an ambulance fo the scene
immediately. id.

The Mullin court followad the decision of the Georgia Supreme Courtin City of Rome v,
Jordan (1965), 263 Ga. 26, 426 5 £ .24 861, 883, and adopied the following three part test
for determining the clroumstances underwhich a private duty is imposed ona
governmental erfity: (1) an sxplicht azsurance by the mursicipality, through promises of
achons, that it would aci on behalf of e injured party; (2) knowiedge o0 tha part of he
muricipality that inaction could lead to harm; and (3) justifiable and detrimantal reliance
by the Injured party on the municipality’s affinmative underaking. /. 8t 284. The Mullin
court applied this three-part {est and determined that the evidence did not establisha’
private duty on the part of the Clty in connection with its decision not o dispaich an
ambulance to the scene of the fire. /. a1 285

it the preseni case, ihe trial court applied the Mulin publitfprivate duty test and
determined that the designated evidence did not show that the County mada any explicit
promise to the Henshilwoods with regard to the confents of the ditch water. The count
surther found that any duly fo wam of or eliminsts the contaminafion was owed o the
general public and that the Henshilwoods had rot established they relied ofythe County
o act as they weTs unaware et the ditch water was sontamingted, Therefore, the Yrial
court concluded Hat the Counly owed no private duty o the Henshilwoods.

The lest adopted in Muflin doss not gpply 10 the clroumstances ofthis case. The
{anguage used in the publiciprivate duty analysis esiablished in City of Rome, and
adopiad In Muliin, rmakes | clear that the test applies only In determining whether a guly
is owed based on a govermnmental entity's alleged failure to.8ct. The test does notapply 1o
an afleged afimnative act of negligence whete the erdity itselfhas created the plaintiffs
perlous siuation. The courl in City of Rome expressly limited its analysis 1o cases
involving a municipalily’s fafure to act, rather then its afirmative acts of negligence. City
of Rome, 426 S.E.2d at862n. 2.

Ingeed, the public policy reasons yrederying the Mulli declsion do notapply to &
govemmental entity's afirmative negligence. In ascordance with existing Indlana law
regarding govemment provided protection and rescue sarvices, the court In Muifin
reasored that it was poor public policy fo impase upon the govemment the obligation i)
guarantee and assure the welfare of every mermber of the public. Mulfin, 839 N. E.2d af
224, The supreme sourt stated hat the "mere existence of rescue services does not,
standing alone, ¥mpose upon e governmental ertity a duty to use them jor e benefit of
a particular individual.” i The court concluded that a private guly may aftach onge the
enfity has been mads aware uof thye plight of

B8 RE2E 1663}
an individual, leads that personto selieve that governmental rescue services will be
used, ang that ingividual derimentally refles on that promise. Jd. at 285. Only in such &
case would It be "unfair to lsave that individual worse off than if the individual nad not
sought gesistance fromihe govemment at all.” i, see Koherv. Gary Diah, et al, (fled July
28, 1984), Ind. App. No. 174073-0412-CR-443 {applicaion of Mullin test esfablished
private duly owed by County as facts showed injured party relied on County's promise 1o

P S T N

e e e e Erbiesiirt AL OOG TARRRTNFORINAD {1ATAHFNSH LAWOOD% 20w %20H ENDRICKS% 200 DUNTY

&7



TS HENSHILWOOD v, HENDRICKS COUNTY | Leagia.com

LHESSE SR SR e

The iraditional rule which bars lability for mere nonfeasance, or the defendant’s failurs fo
sct, hias 1is origing in the refuctance of courts to impose 2 duty of care absent a special
relzfonship between the paries, Embery. B.F.D, Iic. (1688}, ind. App., 430 N.E 2d 784,
770. However, the law recognizes a orifical distinction between the failure fo act, eb in the
sailure fo protect thie welfare of diizens of (o provide rescue sendices, and an affimative
st of negligence which in itseff causes the plaintiffs ham. Seg Cliy of Roms, 4286 S.E2d
21 862 n. 2. In the latler case, rather than a gratuiious undertaking o ald or glieviate the
plainti¥s peril, the govemmsntal artity has created the plaintiffs peril by seme affmative
act, Put another way, while ai enfity Is genaraity shielded Fom liability on the ground that
the decision not fo act is a policy decision, or hat the duty to attls owed 1o the public at
1arge and not to any particular person, & public enlity may nevertheless be liable for s
afsrmative acts of negligence. Prosser & Keelon on Torts § 131, at 1049 {5t ad. 1684),
{1988 Supp. at 148); ses Hansen v. Audubor {19B5), lowa, 378 NW.2d 903, 607 {City's
faHure to repair of mainiain exising sewer syster was not discrationary funclion but
affirnaiive nagligence; City ligble for sewage backup In plaintiifs house}.

e hald that the three-part publicidvate duty analysls adopted i Muflin does not apply
to cases in which the plainiff alleges that the govemment's affirnative act of negligence
has created the situation In which the plaintff suffered ham. The governmental entity’s
sfimmative act in relation to a paticular individual gives rise to & private duly Yo that
plaintiff. Under the facts of this case, the Henshilwoods have demonstrated the County
owed them a duly to maintain tha ditch so as not to'allow the continued overflow of waler
oo their land or a duly to wam affecisd property owners of the contamination discovered
by the County 2 The iial court's grant of summaty juagment io the County on the issue of
duty is reversed

Affrmed in par, reversed In part, and yeranded,

BAKER and BARTEALL JJ., soncur.

Fouotiotes

1. We heard oral argument on July 13, 1888,

% i Rodinen v, Gty of Wabash (1956}, Ind, Apd.. 57 H.E.24 234, thits count fournd hal e Clty
owad 3 duly of reasonaile care I maintaliing the sewegs syslen 1o all spwvage draln UBIS A5 @
£iEss and no special or privete duly (o the plainiifis as Indivicuals, I, at 240 We detarined on the
fanis.of sl case thit the plainiifs had falled lo show they sulfered 2 particutarized injury diferent
iy ki than sufiered by the genersl public. #d The Tacls of fhe Insant case are distingufshablg, i
fhat onity the Henshiwonds and anciler nielgibor experienced e flonding of coniaminaled water
“srom the. it on thelr lasd The Henstilwoods hive suficiently sllaged they sulfersd 2
patticularized injury.

3, The Counly confends that E-Cofl bacteria, as was detected in the ditch watsr, does ot cause
“Fyphoid. We aote ihat genuing issues of meterial fad remain regarcing whather the County's
.actions were the proximale cause of Laura's injufies,
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