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APPEARANCES 1 CHARMAN BORST: | think we will call the
Philip Borst, DVM Chairman 2 rmeeting of the Indiana Horse Raci ng Conmission to
3 ;Efgicgeln:(zi” 3 order. The first itemis to swear in our court
Susi e Lightle 4 reporter.
4 5 (At this time the oath was admnistered to the
5 Mke Snith, Executive Director 6 court reporter by Chairnan Borst.)
6 Lea Ellingwood, Esq. 7 CHAI RVAN BORST:  Chair al so notices that for
Folly Nevell, Esq. 8 the record we do have a quorum
! ngzAmfﬁz?’f;:GStc?x ,SSls?te 175 9 I don‘t'knowi'f this is working. | can't hear
8 Indianapolis, IN 46202 10 nyself. Is it working? | thought | gave these
9 AGENDA 11 mcrophones up a long time ago, but | guess |
10 1. Consideration of Reconmended Order granting 12 didn't.
11 Default Judgment in IHRC Staff v. Duane WIcox, DVM 5 13 First itemon the agenda is approval of the
12 2. Consideration of Respondent's Verified Qbjections 14 mnutes of the April 17th neeting. Do | have a
13 to Fi ndi ngs of Fact-and %cownded Order granting 15 nmotion and second?
1;1 VN\zlt:(S)n for Summary judgnent in IHRC Staff v. Bruce Le: 16 COW SSI ONER LI GHTLE: | nake a roti on.
16 3. Consideration of Recommended Order granting Mtion 7 OOWM SSI ONER SCHENKEL: Second.
17 for Summary Judgnent in |HRC Staff v. John McCreary 20 18 CHA RVAN BORST:  Mbved and seconded.  Any
18 4. Consideration of AL)'s Recormended Findings of 19 conversation or questions?
19 Fact, Conclusions of Law, Utimate Findings of Fact 20 Seeing none, all those in favor say "aye."
20 and. Recomre_nde_d Order in consolidated matters of Dyl an 21 THE COWM SSION "Aye.”
e Sz onmmS Gess e
23 6. Review of Conm ssion Rulings 67 23 (’\b resPonse‘)
24 7. Consideration of |HRC Rul es 67 24 CHARVAN BORST:  The "ayes" have it.
25 8. Consideration of adding ALJ-M chael Buker 72 25 Ckay. V¢ nove onto agenda itens. First is
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1 consideration of reconmended order granting defaul t 1 judgnent in the matter of IHRC Staff versus Bruce
2 judgnent in the natter of IHRC Saff versus Duane 2 Lee WlIs. Holly, are you going to take that?
3 Wlcox, DWM Lea, you're going to start us off. 3 M5, NEWELL: Yes. Agenda itemnunber two is
4 M5, ELLINGMXCD: Yes. @ood norning. Thank 4 your consideration of the proposed findings of
5 you, Chairnan. 5 fact, conclusions of law and recomended order
6 The Cormission Staff issued an administrative 6 issued by ALJ Kelly Eskewin the natter of IHRC
7 conplaint against Doctor Wlcox for failing to 7 Saff v Bruce Lee V@lls. For this agenda item |
8 mintainrequired information related to the 8 will act as your counsel. Commission Staff is
9 racehorses that he treated. The conplaint was 9 represented by Lea HIingwood. And Bruce Lee V@l Is
10 served on Doctor Wlcox in person on April 17th 10 is represented by John Shanks, who is right here
11  of this year. Doctor WIlcox had 20 days to respond 11 today too. Lea and John are both here to present
12 or to pay the admnistrative penalty. He failed to 12 oral arguments.
13 respond in any way within the 20-day deadline. 13 The case evol ves froman adninistrative
14 Accordingly, Staff had filed a notion for a 14  conplaint filed by Conmission Staff alleging that
15 default judgment, which was granted, and a 15 M. Wlls had violated | HRC nedication rules. The
16  recommended order issued by Judge Kelly Eskew 16 matter was scheduled to be heard by ALJ Kelly
17 That order is the one before you for approval 17 Eskew. Commission Saff filed a motion for sunmary
18 today. 18 judgment. Vélls responded, and ALJ Eskew
19 Doctor Wlcox didn't file any objections to 19 recommended in her order that Conmssion Staff's
20 the recomrended orders. And under the 20 notion be granted. M. V@lls' penalty for the
21  Adninistrative Oders and Procedures Act, when 21 violationis athree year |icense suspension and a
22 sonebody fails to file objections, the Commission's 22 $5,000 fine.
23 only option is to adopt the recommended order. So, 23 M. Vélls filed objections to Judge Eskew s
24 respectfully, Commssion Staff requests that you 24 recommended order. And her reconnendation is
25 adopt Judge Eskew s recommended order for defaul t 25 before you for your consideration today.
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1 judgnent. And just as an aside note, Doctor WI cox 1 Notice of opportunity to present briefs and
2 has paid the admnistrative penalty. 2 oral argunents was issued by Chairnan Borst. The
3 CHAI RVAN BCRST:  Thank you. So what, do we 3 Cormission was been given all the briefing related
4 need a notion and a second? 4 tothis matter. Each side has been allotted ten
5 M. ELLINGAOCD W& will need a vote fromthe 5 mnutes. Ve will keep tine and Deena and N col e
6  Conmi ssion approving the recomrended order. 6 wll signal to whoever is at the lecturn at various
7 OOW SSI ONER SCHENKEL:  Motion to approve the 7 intervals to keep themon track.
8 recommended or der. 8 Conmi ssi oners may ask questions as you see
9 OOW SSIONER PILLON  Second. 9 fit. A the close of argunents, the Comm ssion
10 CHAI RVAN BCRST:  Been noved and seconded.  Any 10 wll have four options; affirnmng, nodifying,
11 discussion? |s this open for public discussion 11 dissolving, or remanding for further proceedings.
12 too? 12 Do you have any questions at this point?
13 M. ELLINGAOCD |f you want to entertain 13 CHAI RVAN BCRST:  Any questi ons, Comm ssi on
14 comments fromthe public, you' re wel cone to. 14 Menbers?
15 CHAI RVAN BCRST: | just want to make sure 15 M5, NEWELL: M. Shanks will be up first.
16 there is nobody fromthe public hearing on this 16 CHAI RVAN BCRST:  Starting the ten minutes.
17  case or Doctor WIcox or anybody el se. 17  Wo's keeping the time? You know who to | ook at
18 Seeing none, all those in favor say "aye". 18 for the time over here.
19 THE COMM SSION " Aye". 19 MR SHANKS: Good nmorning. Thank you for this
20 CHAI RVAN BCRST:  (pposed, "nay. " 20 opportunity to present our side of the case. And,
21 (No response.) 21 M. Chairman, welcone to the Coomission. It's been
22 CHAl RVAN BCRST:  The "ayes" have it. 22 along tine since |'ve seen you. |'msure you
23 Nunber two is consideration of respondent's 23 don't renenber ne because you were probably about
24 verified objections to findings of fact and 24 13 or 14.
25 recommended order granting notion for summary 25 | don't think I'mgoing to need ten mnutes
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1 because it all comes down to whether or not what is 1 involved. Had the nine drugs not been listed, this
2 being recormended is fair and whether or not the 2 would be nmuch sinpler. But | think it's
3 Commission rules are reasonabl e. 3 unreasonabl e because it says if by a preponderance
4 There is no question that this particular drug 4 of evidence presented in a hearing show ng that a
5 was inthe horse's system (Ckay. Lanotrigineis a 5 positive test is aresult of environnental
6 drug that is used by or prescribed for people with 6 contamnation or inadvertent exposure due to human
7  bipolar disorder and other seizure disorders. 7 drug use, it should be considered as a nitigating
8 This is not the first tine that M. V@lls has 8 factor in any disciplinary action taken against the
9 had this problem You probably read the article 9 affected trainer.
10 that was attached to the Staff's brief which talks 10 Vell, this drug isn't listed, but | think the
11 about his problemhe had in Kentucky in 2014 with 11 rule, inand of itself, is unreasonable. | believe
12 the sane drug. The conm ssion down there 12 that M. Vélls should be allowed an opportunity to
13 recogni zed that this was not intentional. That it 13 present evidence with regard to the issue of
14 was an unintentional event because of environnental 14 environnental contam nation.
15  contamnation. 15 | guess ny maj or concern going through this
16 He nade the nistake of urinating in the stall. 16 whole case is that | would really, really like to
17 WlI, many of us who clean stalls have probably 17  see horse racing in Indiana expand, not decline.
18 done that. But he didn't recognize that if the 18 As |'ve travel ed around the Mdwest and encountered
19 horse ingested anything that touched that urine 19 trainers and owners, there is an inage that we have
20 that it could ingest this drug. 20 that | woul d hope we can sone day get rid of. That
21 Now, this is an interesting drug because | 21 is if you stub your toe in Indiana, you don't |ose
22 haven't been able to find any scientific evidence 22 atoe, you lose a leg.
23 relating toits inpact other than some m nor 23 M/ recommendation is that the penalty that the
24 sedating inpact of this drug. And | was surprised 24 Staff wants to assess against himis excessive
25 that the ARD classified it asit did Just 25 given the totality of the circunstances. This was
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1 looking at previous issues with drugs here in 1 not anintentional act. | believe that the
2 Indiana, | don't remenber ever seeing this drug 2 (Commission needs to reviewrules like this and put
3 listed as one of the drugs in a disciplinary 3 thenselves in the shoes of the people that it will
4 action. 4 affect and whether or not it's fair and reasonabl e.
5 The Commission rule that relates to this, as 5 You' ve seen our objections, our argunent. |
6 pointed out inthe Saff's brief, is 71 IAC 8-1-9. 6 won't go through all that because | don't want to
7 The problemwith this rule is that the way it's 7 take up your tine, but | hope that you will
8 interpreted, it talks about environmental 8 consider the situationinits totality and not
9 contamnants, and that they are indigenous to the 9 accept the summary judgnent with regard to the
10 horse or they may arise fromplants traditionally 10 penalty. Certainly with regard to whether or not
11 grazed or harvested as equine feed and so on or 11 he violated a rule, he did. There's no argunent
12 substances of hurman use and addiction and whi ch 12 there. And had this gone to hearing, we would have
13 could be found in the horse due to its close 13 stipulated to that because there was a split. And
14 association wth hunans. 14 it did find a very, very tiny bit of this drug in
15 And the case in Kentucky had to do with his 15 the horse's system
16 father, as | recall. It was not M. Wlls but his 16 W don't want foreign substances in the bodies
17 father who apparently urinated in the stall. 17 of horses that are racing. Certainly, returning
18 And the problemis that with this rule, and it 18 the purse and some snal | disciplinary action -- in
19 goes on at the top, it says substances described in 19 Kentucky it was, as | recall, $500 fine and a short
20 subsection B are recogni zed as either, okay, 20 suspension. That was recogni zed by the comm ssion
21 environnmental contamnants that are in horse feed 21  because it was inadvertent. It was not
22 and things, or substances of human use and 22 intentional.
23 addiction. There are only nine |isted. 23 But in Indiana, we have a strict liability
24 In ny opinion that is not reasonabl e because 24 rule. Trainers cannot be with a horse 24-7. That
25 there are so many nore drugs that coul d be 25 inand of itself in ny opinion is unreasonabl e
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1 because there are plenty of opportunities for 1 the drug cane in contact with the horse, and the
2 sabot age. 2 drug somehow got into the horse's system Inthis
3 So | hope the Coomission will look at this in 3 case respondent has not contested that the drug was
4 itstotality and with regard to severity of the 4 inthe horse's system again.
5 drug and its inpact on the horse. And | appreciate 5 Commission Staff filed a motion for summary
6 the cooperation we've received fromthe Commission 6 judgnent in this case, which was granted by ALJ
7 Saff. \W've had several telephone pretrial 7 Kelly Eskew |'mbefore you to ask that you adopt
8 conferences, and we were ready to go to hearing 8 the Judge's reconmended order. Respondent believes
9 until the motion for summary judgnent was fil ed. 9 he should be able to present evidence that could be
10 | appreciate your tinme. And | hope that you 10 used as a mtigating factor when determning his
11 wll consider thisinits totality and not accept 11 penalty; however, the rule he references applies to
12 the penalties that are reconmended by the 12 environnental contamnants. This drug is not an
13  Commission Staff. | appreciate your tine. Thank 13 environmental contaminant. That rule lists
14 you. 14 specific drugs for which mtigating circunstances
15 CHAI RVAN BCRST:  Thank you, M. Shanks. Lea. 15 can be presented. This just sinply isn't one of
16 M. ELLINGAOCD  Thank you. For those of you 16 them Judge Eskew s reading of the rule is
17 who are unfamliar with this case, the racehorse 17 correct. And the ARJ recommended penalty is the
18  Judge-M Al placed first in the sixth race at 18 appropriate penalty.
19  Hoosier Park on June 9, 2016 and was awarded a 19 Staff respectfully requests that you adopt ALJ
20 purse of $2,750. The respondent, M. Vélls, is the 20 Eskew s recommended order redistributing the purse
21 owner and the trainer of that horse. 21 and fining respondent $5,000 and, of course,
22 A bl ood serum sanpl e was col | ected post race, 22 suspending himfor three years. Thank you.
23 and that sanple was tested by Industrial 23 CHAI RVAN BCRST:  Thank you. Let's go to
24 Laboratory, the Commission's prinary |ab. 24 Conmi ssion nenber questions first here. Do you
25 Industrial identified the presence of the drug 25 have questions?
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1 Lanotrigine in the blood serumsanple. Lanotrigine 1 COW SSIONER PILLON  Lea, what does this drug
2 isaQass 3drugwith a dass A penalty 2 dotothe horse? A Qass 3, howdoes it affect the
3 classification. It's a zero tolerance drug. 3 horse in a race?
4 Category A penalty classifications carry the 4 M. ELLINGADXD It acts as a nild sedative.
5 harshest penalties. 5 | don't knowthat there's a good reason to use it
6 M. Vélls was notified of the Lanotrigine 6 inthe horse, but that is how sone peopl e have used
7 positive, and he asked that a split sanple be 7 it. You know, | knowit's an anti-epileptic,
8 tested by Texas A& M Texas A & Mal so confirned 8 anti-seizure drug with a slight cal mng effect.
9 the presence of the drug. 9 COWM SSI ONER SCHENKEL: | guess the question |
10 Cormission Staff issued an administrative 10 woul d have maybe woul d be directed towards
11 conplaint against M. Wl Is recommending a 11 M. Shanks. And that is you use the terninol ogy
12 three-year suspension and a $5,000 fine, as M. 12 that you don't think this is a fair and reasonabl e
13 Shanks has acknow edged. The penalty that we 13 penalty, but you stopped there. |'minterested as
14 propose is consistent with the ARO reconmendation 14 to what you think woul d be fair and reasonabl e
15 with the exception of the fine. The AR 15 because you admtted that the drug was there.
16  recomended fine is actually $25,000, not $5, 000. 16 MR SHANKS: Yes, that's not the issue. The
17  However, in Indiana, we are linited by statute with 17 issue is sinply the penalty. Certainly
18 respect to the amount we can charge for a civil 18 redistribution of the purse woul d be appropriate in
19 penalty violation. 19 all drug cases. But | believe that a suspension
20 The ARO recommended such a strong penalty in 20 like this, this particular trainer has been a very,
21 instances being where the |icensee has a previous 21 very good trainer, atop trainer. And penalties
22 (Jdass Apenalty within his lifetine. In this case, 22 like this just put themout of business. | would
23 respondent had another positive for the exact same 23 suggest a six-nonth suspension and a $500 fi ne.
24 drug at the end of 2014. In that case, M. Vélls 24 | mean, this was absol utely unintentional and
25 told judges in Kentucky that a relative who took 25 because of the event in Tennessee or in Kentucky
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1 rather, he did try to avoid contact between hinsel f 1 motions? \¢ do have the ability to affirmit,
2 and the horse in a way that woul d contamnate the 2 reject it, nodify it so send it back, | guess, are
3 horse. Inthis particular situation, we would have 3 the things that we can do.
4 evidence as to how this contam nation occurred. 4 M5, NEVELL: Correct.
5 And he was trying to avoid it. It was totally 5 CHAI RVAN BCRST:  So the Chairnan is ready for
6 inadvertent. The contam nation was not because he 6 anotionif anybody has one. It's a tough one.
7 urinated in the stall. [t was in another |ocation, 7 It'snot easy. Inreading it several tines, it's
8 but our evidence woul d be that someone had |aid 8 not easy to do.
9 sone hay inthat area. And it was an area where 9 COW SSI ONER SCHENKEL: | guess one nore
10 hay shouldn't have been laid. It was conpletely 10 question | have. This was an occurrence sinilar to
11 inadvertent, and he's very renorseful about this 11  what happened in Kentucky. So this wasn't the
12 happeni ng. 12 first time that this situation had occurred.
13 But | think this is severe. It basically wll 13 MR SHANKS:  This was not the first tinme the
14 just put himout of business. And this is the kind 14  situation occurred, but it occurred because of
15 of thing that | think damages the image of horse 15 soneone else, not him He has kept this person
16 racing in Indiana. 16 away fromthe horses.
17 COW SSI ONER SCHENKEL:  But he is both the 17 COW SSIONER PILLON  The first tinme, does
18 owner and the trainer? 18 that person take this drug also that urinated in
19 MR SHANKS  Yes. 19 the stall?
20 OOW SSI ONER SCHENKEL:  The ultimate 20 MR SHANKS:  Yes.
21 responsibility for -- 21 COW SSI ONER PILLON 1t was his father.
22 MR SHANKS:  Yes. 22 MR SHANKS: | think it was his father.
23 OOW SSI ONER SCHENKEL: -~ this horse rests 23 CHAI RVMAN BCRST:  The question before us is the
24  with him 24 three-year suspension, the $5,000 fine and forfeit
25 MR SHANKS: Absolutely, yes. 25 of the purse. Ready for the nmotion. The Chair
Page 18 Page 20
1 OOW SSI ONER PILLON  Are you saying that the 1 can't nake one.
2 owner took this drug and urinated in the stall and 2 OOW SSI ONER SCHENKEL: | woul d nove appr oval
3 hay was placed on the urination? 3 of that order.
4 MR SHANKS: Yes. It was in another stall 4 CHAI RVAN BCRST:  It's been noved. | guess |
5 where they keep supplies and things and hay. 5 could second it and get it on the table. | second
6 OOW SSI ONER PILLON  But the owner and 6 it. Any further discussion?
7 trainer takes this drug? 7 Seeing none, all those in the favor of the
8 MR SHANKS: Yes, he is bipolar. 8 notion say "aye."
9 CHAl RMAN BCRST:  Vis a valid prescription 9 THE COWM SSION "Aye. "
10 presented -- 10 CHAI RVAN BCRST:  Those opposed.
11 MR SHANKS. Yes. 11 (No response.)
12 CHAI RVAN BCRST:  -- that shows that he was on 12 CHAI RVAN BCRST: | guess it's unani nous.
13 it at the tine? 13 Mtion's uphel d.
14 MR SHANKS: W would present a valid 14 Ckay. Moving on the agenda, we will go to
15 prescription, yes. 15 nunber four, which nunber three has been stricken
16 CHAI RVAN BCRST:  Any ot her Conmi ssi on 16 fromthe agenda, by the way. MNunber four is
17 questions? |s this one we can open up the public 17  consideration of the recommended order granting
18 to? 18 motion for summary judgnent in the nmatter of IHRC
19 M5. NEWELL: If you're so inclined, you coul d 19 staff versus John Mchael MCeary.
20 dothat. Generally, it's been up to the Gonmission 20 Holly, do you want to start this one?
21 how you want to handl e that. 21 M5, NEWELL: This is going to be very simlar
22 CHAI RVAN BCRST:  There probabl y isn't anybody 22 to what just happened. Before you today on this
23 elseto add to that. Thank you both for your 23 matter are the proposed findings of fact,
24 presentation. 24 conclusions of |aw and reconmended order issued by
25 Cormi ssi on Menbers, any discussion, any 25 ALJ Kelly Eskewin the matter of IHRC staff versus
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1 John MCreary. And, again, onthisitem | wll be 1 times by the starter. He was entered in a nai den
2 acting as your counsel. Lea is acting as counsel 2 race on Septenber 9th. And | believe he was
3 to Coomssion Staff, and John MQeary is 3 picked to win, as he was al ready stakes placed in
4 representing hinself. M. MQeary, you're here, 4 his first fewraces. He ran true to formand won
5 right? He will cone to the lecturn when it's his 5 the race.
6 turn. 6 A few weeks later | was conpl etely shocked as
7 This case stens froman admnistrative 7 | received a notification of a positive for
8 conplaint filed by Cormission Staff alleging that 8 nmepivacaine. That was a shock to ne because no
9 M. MQeary violated | HRC nedication rules. The 9 other admnistration of this drug had been done
10 matter was scheduled to be heard by ALJ Kel ly 10 other than closing the wound in August. This was
11 Eskew Commission Staff filed a notion for summary 11 ny first positive test or any violation ever,
12 judgment. M. MCQeary responded. And ALJ Eskew 12 excluding a Bananine overage several years ago.
13 recomend in her order that Conmission Saff's 13 | dug very deep to see what happened to this.
14 notion be granted. 14 And | imediately requested a split from UC Davis.
15 M. MCQeary's penalty for the violationis a 15 | contacted the RMIC to understand nore about
16  15-day |icense suspension and a $500 fi ne. 16  how fal se positives of mepivacai ne coul d occur.
17 M. MGQeary filed objections to Judge Eskew s 17  Doctor Benson informed me that a panel of
18 recomended order. And her reconmendation is 18 scientific experts had determned that mepivacai ne
19 before you for your consideration today. 19 has a threshold of 50 picograns instead of the LCD
20 Notice of opportunity to present briefs and 20 at the RMIC accredited |abs, for which we use.
21 oral argunents was issued by Chairman Borst. Each 21 This is because of the risk that the trainers nay
22 side will have ten minutes for their presentation 22 followthe rules and guidelines and w thdrawal
23 today. And once again, they will be keeping tine 23 tinmes and still get a positive test because of the
24 over across fromthe lecturn. 24 increasing sensitive testing instrunents.
25 Again, you can ask questions as you see fit. 25 | recently, a few days ago, talked to Petra
Page 22 Page 24
1 A the close of the arguments, you will have four 1 Hartnman. She's the director of Industrial Labs,
2 options; affirmng, nodifying, dissolving, or 2 our primary lab. She stated that if ny test had
3 remanding for further proceedings. |f you don't 3 been under 50 picograns, she woul dn't even have
4 have any questions, M. MQeary wll present his 4 reported this. It wouldn't have been reported in
5 argunent first. 5 Indiana.
6 CHAI RVAN BCRST: @ ahead, M. MQeary. 6 However, ny test at Industrial was 80
7 JCHN MOCREARY:  I'mnot as good a tal ker as 7 picogranms approximately there. And the split was
8 these nice |awers here. They really speak nicely. 8 quantified fromthe report at Doctor Stanley at UC
9 | commend themon that. 9 Davis, but it was stated only as bei ng confirned.
10 CHAI RVAN BCRST: V¢ nay understand you t hen. 10 He didn't put the quantity on there.
11 JCHN MOCREARY: Al the infornmation that |'m 11 However, when | called himunder the direction
12 about to give you is true to the best of ny 12 of the stewards, Stan Bowker, Doctor Stanley woul d
13 know edge. It would be all provabl e by docunents 13 not give ne the results. And he told me | woul d
14 that | could supply at your request. 14 have to ask the Indiana Horse Racing Commission for
15 As the trainer of Arerican Purr, the health 15 ny quantification of this drug, which | have
16 and vwelfare of this horse has al ways been ny top 16 requested many times. There's plenty of docunents
17 priority. He received a head wound in the starting 17 to showthat, and |I've been denied each tine.
18 gate in arace on August 13th. And after that, 18 I, again, assure that this horse had no ot her
19 he was sedated. And the local anesthetic, 19  nepivacaine than what was humanel y used to suture
20  mepivacaine, was used to close the wound by the 20 this horse up. And the increasingly sensitive
21 track veterinarian. The healing was good. The 21 instrunents that are designed to catch true rule
22 horse never left the track during this time, and he 22  breakers have picked up this small quantity.
23 was under the constant patrol of track security. 23 On the results of the test fromUS Davis,
24 He was rel eased by the veterinarian to resune 24 Doctor Stanley, |'ve got copies of it, has stated
25 training and was reschool ed in the gate several 25 onthereif we need any other information or any
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1 other help in any way, he woul d be happy to provide 1 the course of this been a gentleman and seens |ike
2 uswththat. And | believe that this needs to be 2 avery nice person, but | believe he's clouding the
3 exanmined. The rules need to be understood a little 3 nmatter with information that isn't really rel evant
4 better. 4 tothe case. M. MQeary inappropriately refers
5 The Commission are following their rules of 5 to an RMIC threshol d of 50 picograns per mlliliter
6 level of detection to the letter. They've been 6 as the appropriate threshold in this case, but it's
7 hard-nosed about it. | guess in one way | commend 7 not. Just to be clear, the RMICis a body that
8 themfor that. However, in ny case the labs are 8 nakes recommendations to the ARO, which are then
9 already taking some of this guesswork out for them 9 voted upon by its body, and then those recomrended
10  because there can be -- sone of these drugs can 10 drug thresholds are sent to you for your
11 stay in the systemin a very, very snall anount for 11  consideration, and then you adopt themas rul es.
12 years. And that's what happened. Wth their new 12 So the science that M. MGCeary is talking
13 updated test equi pment, that's what's happening. 13 about is irrelevant in that that's not the rule in
14 I, you know, we can call Petra Hartman. She's 14 Indiana. The rule inIndianais that it's a
15 our main lab director at the main |ab we're using. 15 linted detection drug. Again, any amount that's
16 W can call Scott Stanley and talk to himabout it. 16 detectable in the serumis enough to trigger a
17 1 believe they're the experts on this case. And we 17  violation.
18 need to maybe consult with themand see exactly all 18 Wil e the RMIC certainly has a positive
19 the particulars of this case. 19 reputation, what's inportant here is what the
20 And if there's anything | can answer, |'mopen 20 Commission requires. And the Conmission's rules
21 for questions. 21 are clear inthe matter. Judge Eskew agreed with
22 CHAI RVAN BCRST: V@' || hear the other side, 22 this in her order denying M. MCQeary's request
23 and then we'll go with the questions. Thank you. 23 for a quantitative report.
24 JCHN MOCREARY:  Thank you. 24 Just to be clear, UCDavis didn't actually
25 M. ELLINGAOCD  Thank you. M. MCeary was 25 create a quantitative report that we are denying to
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1 licensed as a trainer last year. And as he 1 him Inacaselike this, they won't create a
2 nentioned, he was the trainer for the Quarter Horse 2 report unless the Conmission Staff asks themto
3 racehorse naned Anerican Purr. Anerican Purr won 3 prepare a data packet, which we didn't do because
4 race nunber one at Indiana Gand on Septenber 10, 4 it's unnecessary in this case, any case where it's
5 2016. And per the norm post race bl ood serum and 5 alinted detection positive, we only need to prove
6 urine sanples were taken and sent to Industrial for 6 that it was there. V¢ don't need to know how much
7 testing. Industrial reported that the blood serum 7 drug was in the substance.
8 sanple tested positive for the drug nepivacai ne. 8 M. MCeary also argues that the amount of
9 Mepivacaine is what is called linted detection 9 nepivacaine found in Anerican Purr's system
10  substance, which neans that any anmount of the 10 wouldn't be sufficient enough to alter the horse's
11 substance in the sanple that is detectable by the 11  performance. V& don't need to prove that. W only
12 lab is enough to constitute a violation of the 12 need to prove that the drug was in the sanple in an
13 rules. 13 anount that violates the Conmission's rules. W' ve
14 M. MQeary was notified of the positive, and 14 done that.
15 again, as he referenced, asked to have a split sent 15 Accordingly, we woul d respectfully request
16 to UC Davis for confirmation testing. UC Davis 16 that the Conmission adopt Judge Eskew s reconmmended
17 received the sanple. After testing, it reported 17 order granting summary judgment for the petitioner.
18 they had identified nepivacaine in the sanple. 18 I'mhappy to answer any questions you may have.
19 Staff then filed Admnistrative Conplaint No. 19 CHAI RVAN BCRST:  Thank you.  Conmi ssi oner s,
20 217002 against M. MQeary proposing penal ties 20 questions for M. MQeary or Lea either one?
21 that are consistent with the ARO recommended 21 OCOW SS| ONER SCHENKEL: | guess, M. MQeary,
22 penalty, which is a 15-day suspension and a $500 22 you say the horse received the treatment fromthe
23 fine. 23 track vet in July.
24 Chai rman Wat herwax assi gned the case to ALJ 24 JOHN MOCREARY: I n August .
25 Eskewto hear the matter. M. MGQeary has through 25 COW SSI ONER SCHENKEL:  Roughly three or four
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1 weeks before this race. 1 question because ny understanding is that then this
2 JCHN MOCREARY:  Next race, yeah. Hewas in a 2 horse had this for the wound, and you just assunmed
3 race when he hit his head originally the first 3 that it would be out of his systemprior to this
4  tine. 4  race.
5 COW SSI ONER SCHENKEL:  And had been cl eared 5 JCHN MOCREARY:  Yes, ma' am
6 by the track veterinarian and so forth. 6 COW SSI ONER LIGHTLE  But you didn't check
7 JCHN MOCREARY:  Yes. 7 that.
8 COMM SS| ONER SCHENKEL:  There's no testing 8 JOHN MOOREARY:  No, | didn't because actual ly
9 done -- | guess this is a question for Lea. 9 the drug itself on the wthdrawal guidelines, it
10 There's no testing done on that horse again until 10 says 72 hours. |'massuning, man, |'ve had three
11 it won the race. 11  weeks. However, the scientific advisory commttee
12 MB. ELLINGAOXD Rght. W wouldn't be in a 12 has determned, | do have docunents about this drug
13 position to test the horse unless the horse won the 13 staying in the systemat |owlevels.
14 race or it were selected for a particular reason or 14 The question here is -- and | agree with
15 called for a special by the judges and stewards. 15 everything they're saying. |'mnot disputing this,
16 OOW SSI ONER SCHENKEL: | guess anot her ki nd 16 other than one thing, | do not rule out conpletely
17 of a different question for Lea. If thisis 17 the chance there was contam nati on somewhere in
18 upheld, it's a 15 day -- 18 this horse after the race or in the test barn or
19 MB. ELLINGADCD:  VYes. 19 whatever. | don't rule that out. In all
20 COOMM SSI ONER SCHENKEL: -~ suspensi on, $500 20 probability, that didn't happen.
21 fine? 21 Wat happened -- there's a lot of drugs that
22 M. ELLINGAOCD R ght. 22 says level of detection in our jurisdiction. |
23 OOW SSI ONER SCHENKEL:  The suspensi on 23 understand that. However, these |abs because
24 starting when? 24 they're so up to date, they're RWC accredited. W
25 M. ELLINGAOCD: W& woul d work with 25 use only RWIC accredited labs. Indianais one of
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1 M. MQeary. It usually starts right after the 1 the big supporters of that.
2 Cormission has approved the reconmended order 2 The labs are adjusting for mnor infractions
3 unless he appeals it. M. MQeary has aright to 3 of this drug that would be in there fromweeks or
4 appeal the Cormission's decision within 15 days of 4 nonths gone by. They're already adjusting for that
5 receiving the final order. Assuning he did not, it 5 before they turn in the positives to the racing
6 woul d take place pretty much immediately. 6 commission. And you can check with Mss Hartnman on
7 OOW SSIONER LIGHTLE: | think, Mke, do you 7 that or M. Stanley. They'll tell you the sane.
8 want to ask a question? 8 That's why | say, Mss Hartnan stated to me if ny
9 MKE SMTH | want to make one nore addition 9 drug had been 49 picograns, she wouldn't have even
10 tothe ability to have the horse tested. W 10 turned it in. It wouldn't have even been flagged
11 provide free of charge for anybody that wants to 11 as a positive.
12 get their horses tested to see if they're clear. 12 However, with her it was 80. V& don't know
13 W've worked that out with the lab. | think we 13 what it iswth UCDavis. That's the test that
14 started last year for any -- 14 we're in question about is the UC Davis because it
15 OOW SSI ONER SCHENKEL:  That's kind of where | 15 could finish, crucify ne. | nean, |1'd be dead in
16  was going, | guess. 16 the water if it was over 50. |'d have nothing.
17 MKE SMTH Any trainer can come to us and 17 But if it's under 50, then he woul d have never
18 request a panel done on their horse to see if there 18 reported it to start with as a positive.
19 is anything positive. In fact, it's on our 19 So there's probably nore tests out there
20 website. \¢'ve actually had one person do a stable 20 that's never been reported if we're going to back
21 before to make sure they were okay. But we do 21 onthis, that was 49. |'mjust saying, thisis a
22 offer that service free of charge if anybody has a 22 lab -- because we entrust thembecause they are our
23 question whether or not their horse may still have 23 RWIC accredited | ab, we hold that organization very
24 lingering. 24 highly in our organization. W trust themto do
25 OOW SSI ONER LI GHTLE:  That kind of answers ny 25 what's fair on some of the little things that are
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1 inthe level of detectionis goingto bein there 1 Conmi ssion.
2 maybe for nonths, weeks, years or who knows. 2 CHAIRVAN BCRST:  If it's there, it's there.
3 They're going to have to weed that out. That's 3 If it'snot, it's not. That's what Indiana says we
4 their job to do that. That's why they're 4 have to go by. MNow maybe we can change those
5 accredited, the RMIC 5 rules. I'mnot saying it's right or wong, but we
6 OOW SS| ONER LI GHTLE:  Thank you. 6 can't dothat right now W& have to go by what
7 CHAI RVAN BCRST:  The probl emwith RMIC 7 rules arein place at this point.
8 standards, that's not what |ndiana uses. |ndiana 8 This is another tough one. These are all
9 has its own standards. The standard is if there's 9 tough ones because it just doesn't make sense
10 anything in there, anything, it doesn't matter how 10 sonetines that you're trying to do the right
11  nmany picograns, it doesn't make any difference. 11 thing --
12 Apparently there was 81 so that's over the 50. 12 JCHN MOCREARY: | under st and.
13 JO-N MOCREARY: V¢ don't know -- the split 13 CHAI RVAN BCRST: -~ and the drug wes in there
14 woul d be what we woul d be goi ng by. 14 because of the suturing. Any other Comm ssion
15 CHAI RVAN BCRST:  The first test, 15 questions?
16  approxi natel y. 16 COW SSI ONER SCHENKEL: Vs there a
17 JCHN MOCREARY:  Approxi mately, yes, sir. 17 redistribution of the purse involved in this
18 CHAl RMAN BCRST:  Goviously, if this is because 18  ruling?
19  of suturing the wound and nunbing the skin and 19 M. ELLINGAOXD  VYes.
20 tissue under it and all that, that's sonething that 20 OOW SSI ONER SCHENKEL:  So you had to give up
21 wasn't done on purpose obviously. But the 21 the?
22 standards are the standards. And | don't know, 22 JOHN MOCREARY:  The purse had never been pai d.
23  maybe next tine you have a talk with the 23 I'mnot the owner of the horse. M owner has never
24 veterinarian and say what are we using here and 24 been paid the purse. And |'ve never had ny ten
25 nake sure you test afterwards. | don't think you 25 percent. So the purse was never paid.
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1 didit on purpose either. It doesn't sound |ike 1 M5. ELLINGADXD: But the redistribution under
2 it. 2 Indiana statute woul d be part and parcel of the
3 I't doesn't make sense three weeks later though 3 penalty against M. MCeary.
4 because this is a mediumacting drug. It's not 4 CHAI RVAN BCRST:  Any further Cormi ssi oner
5 like Procaine. It's a nedium It shoul d have been 5 questions? Again, we're ready for a notion if
6 out of the system like you said, 72 hours or naybe 6 sonebody has a notion to accept, deny, anend, or
7 alittle nore. 7 send it back.
8 JO-N MOCREARY:  |'ve tal ked to a coupl e ot her 8 COW SSIONER PILLON | m having a probl em
9 vets -- | don't mean to interrupt -- about this. 9 with both of these.
10 After | talked to them they say they don't go with 10 OOW SSI ONER SCHENKEL: | woul d of fer a notion
11 72 hours. They go longer. They're a little afraid 11 for sake of discussion, and | et the Comm ssion
12 of it. | was not aware of that. 12 westlewthit. Andthat would be to anend this
13 CHAI RVAN BCRST:  That's the problem There 13 suggested order slightly to keep the fine in place
14 just can't be anything detected. Indiana nakes it 14 but reduce the suspension to seven days. | think
15 easy really. It's either all or none. 15 it was 15 days?
16 JCHN MOCREARY: | understand that. However, 16 M. ELLINGAOD It was 15. Uhder the AR,
17 if this be the case, how many other trainers have 17 that's the precedent for this particular penalty.
18 had a test of 49 picograns, and it's never been 18 COW SSI ONER SCHENKEL: | msuggesting that,
19 reported because the labs aren't reporting. | 19 just as | say, fromthe standpoint to get it out
20 talked to her directly. 20 for discussion and recognizing the difficulty of
21 CHAIRVAN BCRST:  Ether it's in there or not. 21 this, and the fact that it certainly to me doesn't
22 You nade the argunment that the labs are getting 22 appear intentional and to see what the other
23 better. The nass spectronetry are so mich nore 23 Conmissioners think of that.
24 sensitive. 24 COW SSIONER PILLON  1'11 second that.
25 JCHN MOCREARY:  She doesn't report it to the 25 CHAI RVAN BCRST:  Been noved and seconded. So
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1 we cantalk about this. It's open for discussion. 1 Wllians and Dyl an Davis where the respondents,
2 M5. NEWELL: Conmi ssioners, Robin night be 2 M. Wllianms and M. Davis, are challenging a
3 having a hard tine with sone of you who aren't on 3 recommended decision by the Administrative Law
4 the nike. 4 Judge Bernard Pylitt.
5 COMW SSIONER LIGHTLE  |'msorry. |'mthe one 5 Specifical ly on Novenber 22, 2016, Mke Snith,
6 who said | have a big nmouth, and you didn't need to 6 Executive Drector of the Conm ssion, issued
7 worry about it. 7 Adninistrative Conplaint No. 216007 agai nst
8 I"mjust having a problemwith this one, | 8 M. WIlians and Admnistrative Conplaint No.
9 think. Understandably because we do have that 9 216008 against M. Davis.
10 availability of a free test, this would, obviously, 10 The conplaints allege that M. WIlians and
11  have been the thing that M. MQeary coul d have 11 M. Davis were respectively the assistant trainer
12 taken advantage of and woul d have been hel pful . 12 and trainer to a horse which had admnistered to it
13 But | just have a problemwth this one. 1'Il go 13 an unknown substance on the day the horse wes
14 withlet you all talk and talk it through. If 14 scheduled to participate in a race.
15 anybody el se has a problemwith this, | don't know 15 (n January 10, 2017, an order of consolidation
16 OOW SSI ONER SCHENKEL: | think the Chai rman 16 was issued consolidating these two matters. The
17  brought up the fact that rules are rules in 17  conplaint against M. Davis was amended on
18 Indiana. W can't change those at this point. In 18 February 20, 2017. M. Wllians and M. Davis
19 offering the amended version of this, | wasn't 19 responded to the conplaints in a tinely manner.
20 trying to say that we're going to turn our head. 20 Oh May 25, 2017, ALJ Pylitt issued his
21\ need to adhere to our rules. The penalty in ny 21 findings of fact, conclusions of law and
22 nind has sone | eeway, but, again, that's just ny 22 recommended order in this case. The recomended
23 personal opi nion. 23 penalty for both respondents was a 60-day
24 COW SSI ONER PILLON | will second Geg's. 24 suspension and a thousand dollar fine. O June 9,
25 CHAI RVAN BCRST: | already had you as a 25 2017, M. WIlliams and M. Davis filed their
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1 second. 1 objections to the reconmended order. On August 17,
2 COW SSI ONER PILLON  Third then. 2 2017, M. WIllianms, M. Davis, and the Cormission
3 CHAl RMAN BCRST:  Any further discussion then? 3 Staff filed their respective briefs in this natter.
4 Mtionis for the $500 fine and the forfeit of the 4 Today, August 25, 2017, the Conmission is
5 purse and to anend the suspension from15 to seven 5 affording the parties the opportunity to present
6 days. Are we ready for a vote? Al right. 6 oral argunents. Commissioners Borst, Schenkel,
7 Al those in favor say "aye." 7 PRllow and Lightle are present for the argunent.
8 THE COM SSION "Aye. " 8 Presentations will be linmted to ten mnutes a
9 CHAl RMAN BCRST:  Those opposed? The "ayes” 9 side. And Conmissioners are free to ask questions
10 have it unani nously then. 10 at any tine.
11 Sothat's it. V&Il nove onto the next case 11 At the conclusion of the argunent, the
12 and the last case thankfully. 12  Commissioners will deliberate on whether to affirm
13 The next one is consideration of the 13 modify, resolve, or remand for further proceedi ngs
14  admnistrative |aw judge's recommendation, finding 14 of the proposed decision of the admnistrative |aw
15 of fact, conclusions of law ultimate findings of 15 judge. The Conmission' s decision wll be based
16 fact, reconmended order in the consolidated matters 16 solely on the record before it. Thank you.
17 of Dylan Davis and Julian WIIians. 17 CHAI RVMAN BCRST:  Thank you. Wo's here to
18 N col e Schuster fromthe Attorney General's 18 lead us off?
19 COfice wll start us off. 19 MR TAYLCR Good norning, Conmissioners. M
20 MB. SCHUSTER (ood norni ng, Cormissioners. | 20 nane is Howard Taylor. | represent M. Davis and
21 don't have a big mouth so I'mgoing to use the 21 M. Wllians inthis matter. You had stated that
22 mcrophone. 22 the other two cases that you' ve heard were tough.
23 This is an oral argument in the admnistrative 23 | think thisis alittle tougher than that even. |
24 proceeding in the consolidated matter of the 24 will try to make this as easy and clear as
25 Indiana Horse Racing Gommission versus Julian 25 possible.
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1 Prelimnarily, | think you're all famliar 1 violation, just as he was in the Estvanko case.
2 that there's a higher case, Estvanko and sonet hi ng 2 That's not the case. It's atotally different
3 versus the Conmission where -- | don't have the 3 situation.
4 cite, I'msorry -- where a trainer was deened 4 Nunber two is he qualified Doctor Vterman in
5 responsible. [It's a Thoroughbred case. A vet was 5 that case as an expert in equine nedicine. And |
6 reported by a security guard to go into a stall on 6 wasn't there. | don't know what cross-exanination,
7 ahorse that was into go here at Indy. And the 7 but | had sone questions about Doctor Véternan's
8 security guard reported it. And it was a very 8 credentials. | asked him Doctor Vternan, a
9 conplicated case. The decision of the Conm ssion, 9 supposed expert in equine medicine, had never
10 and they were struggling with the decision to 10 worked in a laboratory, had never worked doi ng
11  suspend the trainer. But that was the decision 11  research on nedicine, had never worked with a
12 that you rul ed. 12 horse. He worked at a small aninal clinic.
13 This is a dramatical ly different case. In 13 | challenged his credentials at the hearing.
14 that case, it dealt wth Thoroughbreds. There's an 14  And Mss Newel | said, Doctor VMternman, why don't
15 in-to-go sign on the door of the stall of every 15 you tell us what makes you an expert. H's response
16 horse. And no veterinarian is allowed in that 16 was, you know, that's a difficult question. |'m
17 stall on that day without a security guard present. 17 not really sure. | said, well, clearly he's not
18 It's a per se violation just having the vet wal k 18 qualified. Judge Pylitt qualified himbased on the
19 into the stall. 19 Estvanko case, based on the fact he had been
20 This was dealing with Standardbreds, a totally 20 qualifiedin a prior case, which | wasn't part of.
21 different situation. In the Sandardbred industry, 21 | didn't have a chance to cross-examne him |
22 the horses go to a paddock three to four hours 22 don't think he's qualified to this day, and | think
23 before arace. Al horses have to report to the 23 Doctor Véterman doesn't think he's qualified.
24 paddock. They have to go with Gommission 24 So getting back to our case, David H cks
25 licensees. And there is a veterinarian appointed 25 reported that he saw Doctor Baliga pull sonething
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1 by the Coonmission for -- they serve on one-week 1 out fromavile, put it back in his pocket. The
2 rotations. And they admnister Lasix one single 2 normal course, and M. Hcks adnits at trial, the
3 vet to every horses, as opposed to your vet 3 normal thing to do woul d be what are you doi ng,
4 admnistering the Lasix to your horse in the stall 4 what isthat and grab it. He's a security guard.
5 on Thoroughbreds. This is in a secured area. You 5 He'sinthe locked roomwith just the doctor.
6 have to be licensed and pass through a check in. 6 That's what he's supposed to do. He's supposed to
7 Moreover, there is a room-- | guess, |Indiana 7 protect the horses.
8 has anintegrity program In that integrity 8 He didn't say a word. He then fol | oned Doctor
9 program they have the veterinarian in a | ocked 9 Baliga and waited until he allegedy pulled the
10 roomwith a security guard. So nobody knows what 10 needl e out of his pocket and gave it to ny client's
11 goes on in that roombut these two individuals. So 11  horse. MNow ny clients, it's undisputed they
12 it's a much nore secured area. 12 weren't there that day. But he gave it to ny
13 Now, what is alleged to have happened is that 13 clients' horse supposedly. Hcks never said a
14 the security guard, David Hcks, alleges that he 14 word.
15 saw Doctor Baliga, who was the designated by the 15 Three races later he goes and reports it to
16 Commission Lasix vet on that day, draw take a vile 16 the judge. They scratched the horse. They asked
17 out of his pocket, draw something fromthat vile 17 ny client. He wants it scratched. He doesn't want
18 into a syringe and then put the Lasix in, fill it 18 ahorseinto race with something that could cause
19 up with Lasix and put it back in his pocket. 19 apositive. Heinsists that the horse get tested,
20 First, let's get to the Estvanko case. It 20 which I"msure they were going to do anyway. You
21 doesn't apply here. It's atotally different 21 know what the horse tested positive for? Lasix,
22 situation. There's no per se violation. Yet, 22 only Lasix.
23 Judge Pylitt, he found, took official notice, which 23 Now, David Hcks was -- he gave a version
24 is judicial notice, of the Estvanko case in that 24 of -- he was called down to security, gave a
25 the trainer would be per se responsible for this 25 recorded statenment that night right after it
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1 happened, freshest in his mind. And in that 1 Baliga's actions, if there were any, because they
2 statenent, he said a lot of things primarily that 2 occurred in a locked roomwth only the security
3 he went back to the Lasix room |ooked all through 3 guard, who was there to protect ny client or people
4 the trash cans clear to the bottom couldn't find 4 like him
5 anything. Two nonths later he's in Mss Newell's 5 Just to nme this case is unbelievable that it's
6 office and gives an affidavit, which is prepared, | 6 here. M. Newell says the absence of evidence is
7 guess, by counsel. He gives an affidavit that says 7 not the evidence of absence. The trainer
8 he found the vile in the room A deposition he 8 responsibility rule says that the trainer is
9 found the vile in the room and at the hearing he 9 responsible for the presence of a prohibited drug
10 found the vile in the room 10 found in the horse. That's the rule. There was no
11 | kept cross-examning him That night you 11  presence of any drug. There was nothing found in
12 said you didn't find the vile to the point if you 12 this horse that wasn't supposed to be there.
13 read the transcript on two separate occasions, 13 There is no violation of the trainer
14 Judge Pylitt said that's enough questioning, you' ve 14  responsibility rule. And ny clients coul d have
15 inpeached his testinony. That's in the transcript 15 done nothing, even if there was sonething done
16 that David Hcks on two different occasions on two 16 illegally. Could have done nothing to know about
17 different issues his testinony was inpeached by re. 17 it or to prevent it.
18 He's the only eyewitness to this thing. If he 18 To fine them to suspend themis patently
19 doesn't report this, there's nothing to even tal k 19 unfair and takes themout of business for nonths
20 about here. Yet, Judge Pylitt sonehow found that 20 for something they didn't do, they didn't
21  he's the only credible wtness because he had no 21 participate in, and they didn't know about, and
22 axetogrind. There's alittle blurb in the 22 they couldn't have stopped even if they wanted to.
23 transcript that M. Hcks had a prior conflict. So 23 Wth that, |'mopen to any questions.
24 there is a potential axe to grind. 24 CHAI RVAN BCRST:  Thank you, M. Taylor. VeIl
25 However, there's nothing to this. There's one 25 hear the other side here, and then |'msure we'll
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1 eyewitness that says he saw sonet hing under dubious 1 have sonme questions. Holly.
2 circunstances never said a word or confronted the 2 M5. NBWALL: Chairman Borst, Conmissioners,
3 vet at the tinme and changed his story four 3 today we ask that you affirmJudge Pylitt's
4 different times. | don't know what to say ot her 4 recommended order in this case. The order
5 than that you have testing done that had six nonths 5 concluded that there was prohibited race day
6 totest this vile, and there's sone confusion. The 6 contact with the Standardbred racehorse, 1AV
7 Commission is going totell youit's ny fault 7 Bonasera, who received a race day injection in
8 because after six nonths, | filed a notion that 8 violation of Indiana' s key integrity rules.
9 they couldn't put any evidence of the vile on 9 O April 24 and April 25 of this year, ALJ
10 because | thought it was unfair to ny client and 10 Pylitt presided over a ten-hour hearing. M. Davis
11  prejudicial. And sonehow they don't take the blane 11 and M. WIlians were represented by M. Taylor,
12 for the six nmonths that they couldn't produce a 12 who provided counsel throughout the proceedi ngs.
13 result on this vile. 13 Commission Staff called five witnesses and entered
14 There was sone evi dence fromMss Hartman at 14 16 pieces of evidence into the record. M. Davis
15 the trial that the vile only tested positive for 15 and M. WIllians called four wtnesses and entered
16 Lasix. There's nothing to this case. There 16 five pieces of evidence into the record. The
17 shouldn't be a case. There was no case. The 17 hearing transcript is here today. It's 453 pages
18 judges didn't blame ny clients. They didn't. 18 long.
19 M. Smth, based on the Estvanko case, that's his 19 Today | have ten ninutes to tell you why Judge
20 testinony, decided to charge the trainers, who 20 Pylitt's recommended order shoul d be adopted by
21 Dylan was in Delaware at the tine. The second 21 this Cormission. Judge Pylitt spent nore than ten
22 trainer had another horse in a stakes race in Chio. 22 hours at the hearing. After careful deliberation,
23  They weren't even there. 23  he issued a 45-page recommended order, which you
24 If they were there, they couldn't have done 24 all have seen.
25 anything anyway. They coul d not see Doctor 25 Wfortunately, these ten mnutes wll not
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1 allowme to convey everything that happened at that 1 place trainer responsibility rules that make the
2 hearing or everything that Judge Pylitt concl uded 2 trainer and assistant trainer responsible for the
3 in his reconmended order. | cannot go through all 3 condition of the horse and the presence of any
4 the evidence and testimony that fully support Judge 4 prohibited substance in the horse.
5 Pylitt's reconmended order. However, | can use 5 I'n Decenber of |ast year, the Commission Saff
6 this time to highlight sone of the salient points 6 issued adninistrative conplaints against the
7 that resulted inthe ALJ's well-reasoned and fully 7 trainer and assistant trainer of | AM Bonasera,
8 supported reconnendati ons. 8 M. Davis and M. WIlians respectively. Davis and
9 Specifically, | will focus on a few points. 9 WIlians requested a hearing, and ALJ Pylitt was
10 First, the two IHRCrules that loomlarge over this 10 assigned to hear the matter. ALJ Pylitt is a
11  proceeding, specifically, trainer responsibility 11 former Hamlton County Superior Court judge who was
12 and the prohibition agai nst race day 12 approved by the Cormission in the nmatter by the
13 admnistration. Second, Conmission Staff's 13 forner IHRC chairnan.
14  witnesses were inpartial and disinterested in the 14 The ALJ independent|y wei ghed the evi dence
15 outcome of this proceeding and providing consi stent 15 presented at the hearing and nade recommendati ons
16 testimony in all material respects. Finally, 1'll 16 based exclusively on that record. Judge Pylitt
17  remnd you again that Judge Pylitt spent 17  heard testinony and consi dered evi dence and
18 considerable tinme hearing this case and considering 18 concluded that on Septenber 30, 2016, |AM Bonasera
19 the evidence. 19 was injected with sonething other than Lasix hours
20 Let's start at the beginning, which was about 20 before the horse was schedul ed to run.
21 11 nonths ago on Septenber 30, 2016. Hoosier Park 21 Specifically, the recommended order includes
22 security guard, David Hcks, was working his usual 22 the following points: Substantial, credible, and
23 job at the track acting as Lasix escort to the 23  reliable evidence support the conclusion that the
24 veterinarian admnistering Lasix. That vet was 24 Standardbred racehorse | AM Bonasera recei ved a
25 Doctor Baliga, as M. Taylor nentioned. \Wat 25 prohibited injection on Septenber 30, 2016; and as
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1 M. Taylor did not mention was that Doctor Baliga 1 the trainer and assistant trainer of the horse | AM
2 is Dylan Davis's regular vet. Dylan Davis pays 2 Bonasera, Davis and Wllians are ultinately
3 thousands of dollars of bills to Doctor Baliga 3 responsible for the condition of the horse and the
4 every nonth. 4  presence of any prohibited substance.
5 On this particular day, M. Hcks was watching 5 Judge Pylitt's order is thoroughly supported
6 the veterinarian prepare Lasix shots and wat ching 6 by cited references to the evidence in the record.
7 the vet inject the horses with Lasix. Sonething 7 Hs order is afair reflection of what occurred at
8 happened during Lasix prep. Specifically, 8 the hearing in late April. Judge Pylitt observed
9 M. Hcks sawthe veterinarian draw something ot her 9 each witness's demeanor and saw every piece of
10 than Lasix into a Lasix syringe. Meanwhile, the 10 evidence. He thoroughly docunented the persuasive,
11  Sandardbred racehorse | AM Bonasera was entered in 11 credible, and reliable evidence in his order.
12 the fifth race at Hoosier Park. He was schedul ed 12 In spite of Judge Pylitt's order and evi dence
13 to receive Lasix. And his horme until race was his 13 supporting his conclusions, Davis and WIIians
14 assigned stall in the paddock. 14 argue that his recommended order is flawed because
15 Wen it cane tine for | AM Bonasera to receive 15 there was no positive test. However, there was no
16 Lasix, the horse received sonething that wasn't 16 evidence of atest at all. There's nothing in the
17 just Lasix. He received a special concoction that 17 record to show what was or was not in the horse's
18 M. Hcks had witnessed the doctor preparing. Race 18 system Davis and WIIlians never requested the
19 day injections for horses are strictly forbidden by 19 results from|AM Bonasera's testing that day.
20 the rules of racing. Wth only very specific 20 Accordingly, no such evidence was presented to the
21  exceptions, no substance, foreign or otherw se, nay 21 ALJ for consideration.
22 be admnistered to a horse within 24 hours of race 22 Even so, there is nothing in the IHRC rules
23 tine. 23 that require a positive test to establish a
24 This violation strikes at the heart of 24 violation of the 24-hour rule. In this case, we
25 integrity in horse racing. The Conmission has in 25 are relying on eyew tness testinony. In this
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1 instance, the rule violation occurred the nonent 1 has no bearing on the central issue. He saw an
2 the needl e pierced | AM Bonasera's neck within four 2 inpermssible race day injection.
3 or five hours of race tinme. The gelding had been 3 Cormi ssion Staff respectfully requests that
4 injected with a substance, foreign or otherw se, 4 the Coomission affirmALJ Pylitt's recommended
5 and the rule was violated irrespective of the |ab 5 order. It is inappropriate to disnantle the
6 finding. 6 recommendati ons which stemfroma well-contested
7 There is no support for the argunent that a 7 hearing in which Davis and WIlians had counsel .
8 clean test establishes that a rule wasn't violated. 8 The evidence supports the conclusion that | AM
9 Science and sound reasoning and IHRC rules al | 9 Bonasera was injected on race day. After
10 refute that argument. To suggest that |AM Bonasera 10 considering all the evidence presented, Judge
11 had to have a bad test in order to show that he had 11 Pylitt agreed and nade the reconmended order that
12 been injected is unreasonable. There are thousands 12 is before you today. V& respectfully request that
13 of substances for which science cannot test. Folks 13 the Cormission affirmhis detailed and
14 who want to play backsi de chemst are always trying 14 wel | -docunent ed decision. Thank you.
15 newthings. It can take tinme to catch up with the 15 CHAI RVMAN BCRST:  Thank you. Just to confirm
16 latest in cheating. 16 the fine was changed, wasn't it, from2,000 to
17 It is perhaps hel pful to liken this to sports 17 1,000?
18 involving hunan athletes. Perhaps, you all 18 M5. NEWELL: You're correct. The
19 renenber Lance Arnstrong. He won the Tour de 19 adninistrative conplaint was anended and the fine
20 France an unnatched 17 consecutive tines. There 20 both decreased, but it al so added days to Dyl an
21  were allegations of doping throughout his career. 21 Davis. Theinitial admnistrative conplaint did
22 It wasn't until well after he retired that he 22 not contenpl ate Dyl an Davis serving a suspension.
23 adnitted that, yes, he had been doping. 23  After we got through discovery and realized where
24 I'n 1999, Arnstrong's dope of choice was EPQ a 24  everybody was or was not, the Executive Drector
25 blood booster. In 1999, there was no test for EPQ 25 wanted to anend that conplaint to penalize
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1 Today, we can and do test for EPOin racehorses. 1 M. Davis consistent with M. WIIians.
2 Al of this by way of exanple is there are 2 CHAI RVAN BCRST:  So they each serve a thousand
3 unfortunately substances for which we do not yet 3 dollars and --
4 have atest. Aclean test is sinply not proof that 4 M5. NBEWAELL: Sixty days, yes, sir.
5 horse was not injected. V¢ have an eyew tness 5 CHAI RVMAN BCRST:  Ckay, Cormi ssion nenbers. V¢
6 account of what happened. 6 have another tough one here, sonewhat of a he said
7 Petra Hartman and Doctor Scot Véternan, whose 7 she said, but there are sone things, | think, that
8 credentials | believe are without question despite 8 help nake it clear. Any questions?
9 what M. Taylor has to say, both testified about 9 COWM SSI ONER SCHENKEL:  Yeah.  Probably for
10 this at the hearing before Judge Pylitt. 10 Commission Staff here. Were is Doctor Baliga in
11 Wl lians and Dave al so continue to attenpt to 11 this argunment in terns of, | guess not argunent?
12 attack the credibility of M. Hcks, the Comm ssion 12 But is he subject to -- there's no provision here
13 Saff eyewitness. In fact, the one eyew tness 13 for his suspension. He is suspended already; is
14 whose credibility probably shoul d be considered is 14  that correct?
15 Doctor Baliga's. He's facing disciplinary action 15 M5, NEWELL: Al due respect, I"'mnot going to
16 as aresult of this charge. And he is the one who 16 go there because it may cone before you at a later
17 has a vested interest in the outcome of this case. 17 date so | don't want to do anything that woul d
18 M. Hcks has endured aggressive 18 spoil you for hearing sonething about Doctor Baliga
19 cross-exanination and a thorough deposition. Hs 19 later on. |'mnot trying to dodge the question. |
20 story remains consistent on these two nost 20 apol ogi ze.
21 inportant points: The vet drew up a special 21 COW SSI ONER SCHENKEL: | understand it's a
22 concoction, and then he injected that into | AV 22 tricky situation because of the other case.
23 Bonasera. Wllians' and Davis' attenpts to 23 M5. NBWELL: Right.
24 discredit M. Hcks have fallen short. If he nay 24 OOW SSI ONER PILLON  The only question | have
25 have wavered on insignificant collateral issues, it 25 is what is the Attorney General's interest inthis
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1 case? 1 based on a violation of the trainer responsibility
2 MB. SCHUSTER  Conmi ssi oner, we have no 2 rule that cannot and has not been proved is just
3 interest. V¢ are here as your counsel in this 3 wong.
4 matter. M. Newell is appearing for the state in 4 CHAL RVAN BCRST: | have a general question.
5 this matter, and Mss B 1lingwood, | understand, had 5 Howoften does a horse race and not have a trainer
6 sonme interaction such that to avoid all appearance 6 present or in Indiana an assistant trainer? How
7 of inpropriety, I"'mhere as your counsel in this 7 often does that happen?
8 particular matter. MNo interest, just to serve as 8 MR TAYLCR That is arare -- |I'ma trainer,
9 your attorney. 9 driver, owner nyself so | think I coul d answer the
10 OOW SSI ONER SCHENKEL: | guess the ot her 10 question.
11 question | have then is for either attorney: There 11 CHAI RVAN BCRST:  (kay.
12 were no test results? 12 MR TAYLCR It is ararity, but it does
13 M5. NEVELL: There were test results. 13 happen. In this case Dylan has two stables, one in
14 However, they were not requested by opposing 14  Delaware, which is the nain stable, and then he had
15 counsel so they never became part of the record. 15 afairly large, like, 15 horses in Indiana. That's
16 OOW SSI ONER SCHENKEL:  So no test results as 16 why he had a designated second trainer, whichis
17 a part of the record. 17 Julian WIIians.
18 MR TAYLCR That's not accurate, | don't 18 CHAI RVAN BCRST:  Wio was in Chi0?
19 believe. First, | didrequest test results, but it 19 MR TAYLCR That particul ar day there was a
20 was a gotcha situation. | requested the post-race 20 major stakes race for the best horses in the
21 test results fromlAMBonasera. | was denied them 21 country in Chio, and he had to go there with that
22 A the hearing they told ne why | was denied them 22 horse. That is the only, and M. WIlians
23 is because he was scratched. So there was no 23 testified at trial, that's the only day for the two
24 post-race test. | think it's clear that | wanted 24 years that he was out there or the year he was out
25 the results fromthat testing that day. 25 there, that the Davis stable raced a horse, and he
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1 M5. NEWELL: But it's not what you asked for. 1 didn't go. It is ararity.
2 MR TAYLCR | nade -- it's ny turn. | nade 2 | submit it wouldn't make a different because
3 the mstake of asking for the post-race tests, 3 whatever Doctor Baliga did or didn't do was in a
4 which are the testing on the horse after the race. 4 | ocked roomwhere Julian woul d not have been abl e
5 The horse was scratched, but actually he was tested 5 to see anyway.
6 after the race woul d have gone off so it shoul d 6 CHAI RVAN BCRST: | guess what bothers ne is
7 have been a post-race test. | was never provided 7 that both trainers were not there. Doctor Baliga
8 with that. They would have if they woul d have 8 actually is the veterinarian for the horses. He
9 found Lasix, |'msure. 9 lied. He saidthere was novile. Then later on he
10 And there was sone testinony by M. Hartnan 10 said, yes, there was. He changed his testinony.
11 that the vile in question was tested. And that 11 The records were not conplete for that
12 this vile that appeared magically only had Lasix in 12 evening. There's just so many pieces of this
13 it. Soto nake a finding, you have to find a 13 puzzle that just don't nmake sense. It's a he said
14 violation of trainer responsibility rule. And 14 she said, except for sone of these things. |'mnot
15 there can be no violation. 15 even referring to the previous case or Doctor
16 The only thing that Hcks is alleging was 16 \Wternan. Really none of that has anything to do
17 present was a vile, which that's a question in and 17 withthis. | agree with you on that.
18 of itself, but more inportantly, the vile only had 18 MR TAYLCR If you don't apply the Estvanko
19 Lasix tested init, which is what it was supposed 19 ruling, then you can't fine or suspend Julian
20 to. | nean, the horse was a Lasix horse. He was 20 WIlians because --
21 supposed to get Lasix. 21 CHAI RVAN BCRST:  Sure you can.  You | ook at
22 If you can prove that ny client could have 22 the RCrules and go by those.
23 known, which he couldn't have known about this 23 MR TAYLCR |'msorry?
24 administration, it was just Lasix. And there is no 24 CHAI RVAN BCRST:  The ARO rul es, you go by
25 evidence otherwise. To fine or suspend a trainer 25 those too.
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1 MR TAYLCR As a second trainer? 1 detailed as to what you' re doing.
2 CHAI RVAN BCRST:  Indiana, | believe, is the 2 CHAl RVAN BCRST:  The reconmendation is
3 only state that has a trainer and assistant, as far 3 M. WIllians, a thousand dollar fine and 60-day
4 as | know It's just weird they were neither one 4 suspension and M. Davis a thousand dol | ar fine,
5 there. Wy would this horse be the one that's 5 60-day suspension. That's the reconmendation. Do
6 alleged to have the extra injection? It just 6 we have a notion?
7 doesn't nake sense. 7 COW SSI ONER SCHENKEL: 1" |1 nove accept ance
8 MR TAYLCR kay. That is if you believe 8 of this recomrended order.
9 that sonething happened, which al so doesn't nake 9 COW SSIONER PILLON | wil | second.
10  sense. 10 CHA RVAN BCRST:  It's been noved and seconded
1 CHAl RVAN BCRST:  Soret hi ng happened because 11 by M. Pillow Are there any other Comm ssion
12 the records are not conplete. A lie was confirned. 12 Menber questions, discussion?
13 Sonet hi ng happened. 13 Seeing none, all those in favor of those
14 MR TAYLCR Wt ? 14 recommendati ons for those two individual s say
15 CHAI RVAN BCRST: A lie was confirmed. 15 “aye."
16 MR TAYLCR | respectfully disagree with the 16 THE COWM SSION  "Aye. "
17 characterization of alie. |f you read Doctor 17 CHAI RVAN BCRST:  (pposed "nay".
18 Baliga' s testimony -- 18 (No response. )
19 CHAI RVAN BCRST:  He said he was under stress. 19 CHAI RVAN BCRST:  The "ayes" have it
20 MR TAYLCR He said he didn't renmenber and 20 unanimously. Thank you all for com ng.
21  renenbered several days later. At that point he 21 Let's nove onto sonething better. Let's goto
22 had been disciplined so he didn't think it was 22 sone better subjects. | think Lea is going to give
23 worth going back. 23 us an update on legislation fromthis past session.
24 CHAI RVAN BCRST:  Anyway, he was not truthful 24 M5, ELLINGAOCD: | amand it's going to be a
25 for whatever reason. 25 ton of fun.
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1 MR TAYLCR Not truthful and incorrect. 1 In 2017, the House Enrolled Act 1350 went into
2 CHA RMAN BCRST:  He first said he didn't have 2 effect nmaking a nunber of changes to horse racing
3 avile, and later on he said he did. That's been 3 related statutes. You have all received a copy of
4 identified in substance. 4 thebill, and you're intelligent people. So I'm
5 MR TAYLCR That's not to say he lied. Hs 5 not going to go through it in a painstaking detail,
6 testimony is that he didn't remenber until later. 6 but | do want to run through all the changes that
7 Soto say that sormebody is lying, | don't have a 7 were nade very briefly for people who nay not have
8 perfect menory. | subnit that the Cormission 8 read the bill. C course, as always, please feel
9 doesn't have perfect menory. There's things, 9 freeto stop ne if you ve got any questions.
10 especially under stress, that you forget. 10 First, the bill gives IHRC staff latitude in
11 CHAIRVAN BCRST: | will agree with you on that 11 paying for certain expenditures wthout going
12 to a degree. Ckay. Any other questions by 12 through the Departnent of Administration contract
13 Commission Menbers? Ckay. Thank you, M. Taylor. 13 process, which can be onerous and difficult. The
14 The recomrendation before us for each -- do we 14  Commission can use that latitude for things |ike
15 need to do these individually or thisis all in 15 energency purchases, forensic and expert witnesses,
16  one, right? 16  equi prent under $10,000, and drug and forensic
17 M5. NEVELL: | will refer you to Ncole. 17  testing.
18 CHARVAN BCRST: | will refer to our counsel. 18 The bill al so exenpts claimng races from
19 W're going to make it work. V¢ can do this whole 19 sales tax. It requires that IHRCto license
20 thing at one tine, right? 20 breeders and stallion owners. And just as an aside
21 MB. SCHUSTER The natter is consolidated. 21 on that matter, the GConm ssion anticipates
22 The penalties are assigned to each individual . 22 licensing breeders and stallion owners begi nning
23 CHA RVAN BCRST:  All in one notion it can be 23 the 2018 race season. V¢ don't really practically
24 done? 24  have the ability to put that into effect right now
25 M5. SCHUSTER Yes, as long as the notion is 25 \W're, of course, inthe mddl e of arace neet
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1 anyway so we wouldn't want to do that. \¢ have a 1 suitable for licensure. So this gives us the
2 attentive goal of having rules for you at the next 2 ability to check more frequently on fingerprints to
3 or the last Conm ssion neeting of the year. 3 nmake sure the people we are letting on the backside
4 The bill al so extends the prohibition on 4 are suitable to be back there. Do you have any
5 wagering at racinos to Conmi ssioners, certain 5 questions?
6 Conmission enpl oyee's and their spouses. So no 6 CHAI RVAN BCRST:  Any questions? Thank you.
7 nore going downstairs and playing the slots. 7 M5, ELLINGAOCD:  You are wel cone.
8 It also |legalizes advance deposit wagering. 8 CHAI RVAN BCRST:  Ckay. V¢ nove to the
9 Saff is currently working on draft rules. We're 9 Comission findings and rulings fromApril 1, 2017
10 working with both Centaur and ot her industry 10 through August 13, 2017. | think Holly will |ead
11  stakehol ders to cone up with what we think is going 11 us in that.
12 to be a good set of rules to get this inplenented 12 M5. NEWELL: Yes, sir. You guys have 11 pages
13 as soon as possi bl e. 13 of rulings because this is right at the heart of
14 The new bi |l al so gives the judges and the 14 race season, and we haven't been here to see these
15 stewards discretion regarding the penalty for 15 for awhile. |'mhappy to take any questions you
16 failure to take a breath test. As you may recall, 16 mght have about any individual rulings. Uon a
17 this is the only penalty that's actually specified 17 fairly quick review, they seemlike fairly standard
18 in statute. It didn't really give us the latitude 18 rulings, but if you have any questions about this,
19 to adjust the penalty where we thought it was 19 |'mhappy to take them
20 appropriate to do that. So that requirenent has 20 CHAI RVAN BCRST: Do nenbers have any
21 been taken out of the statute. 21 questions? There are 13 pages |ike you said.
22 The bill also elinnates the restriction on 22 Ckay. Seeing none, next on the agenda is
23 the amount of noney that can be paid for 23 consideration of the following IHRC rules. | think
24 pronotional expenses. It clarifies that the 24 Leais going to lead us in that too. | think you
25 Commission will bear the cost of prinmary sanple 25 shoul d have received copies of this.
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1 testing. This isn't actually a change of practice. 1 M. ELLINGADXD: Sure. 1'mgoing to cover
2 It'sjust aclarification. 2 each of these three sections of admnistrative,
3 It allows a track or commssion vet to perform 3 proposed adnministrative rule changes. Each
4 endoscopi c exans on horses that are scheduled to 4 separate one will need a Cormission vote onit. So
5 race that day and allows those vets to be paid for 5 | can stop in between if that's easier for you guys
6 his or her work. 6 to deal with themthan doing themall at once.
7 It also clarifies the offsite areas that 1HRC 7 Wth respect to the first entry, like all
8 security or enployees may search. That includes 8 other admnistrative agencies, the Conmission's
9 training facilities and training farms. Again, 9 adninistrative rules automatically expire every
10 that's not really a change, nore of a 10 seven years. V¢ are given the opportunity to
11 clarification. 11 readopt those rules without changing themin a
12 It also reinstates the provision that requires 12 shortened rul e readoption process. The rul es
13 |IHRCto distribute $150,000 to the Board of Aninal 13 before you, those eight rules, are the ones that
14 Health to pay for costs that are associated with 14 are scheduled to expire at the end of this year.
15 equine health and care prograns. This change 15 W' retrying to be alittle proactive and nake sure
16 was -- it was accidentally nodified in a previous 16 that we get themadopted well in advance of the end
17 bill. \W're just putting the |anguage back the way 17  of the year.
18 it used to be. 18 So those rul es have been posted by our agency,
19 And, finally, it provides that the Commission 19 by the Legislative Service Agency's website, as
20 Saff can collect fingerprints for |icensed 20 required by statute. This gives the opportunity
21 applicants nore frequently than every five years. 21 for nmenbers of the public to ask us to consider
22 As you can inagine, there are probably sonme 22 making changes to the rules. And we didn't receive
23 instances where a license applicant mght be fined. 23 any requests to do so.
24 (ne year they apply, and they may have accrued some 24 So | would just respectfully request that you
25 crimnal charges that woul d maybe not make them 25 approve these Conmission rules to be readopted
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1 without changes before the end of the year. 1 authority to issue a waiver of these rules until
2 CHAI RVAN BCRST:  |'s there a notion? 2 such time as the Cormission coul d consider and
3 OOW SSI ONER SCHENKEL:  So noved. 3 approve them
4 OOW SSI O\NER LI GHTLE:  Second. 4 M. Keeler is available. | don't know John,
5 CHA RMAN BCRST:  Moved and seconded.  Any 5 if you want to handl e taking any questions with it
6 discussion on any particular rules? Nobody? 6 or if youwant Rck to or Jon. They're here to
7 M. ELLINGADCD  Not hing, no. 7 answer any specific questions that you mght have
8 CHAIRVAN BCRST:  All right. Seeing no 8 about the inpact of the change to the decoupling
9 further -- is this one that's open to the public? 9 rules.
10 M. ELLINGADD  You're wel cone to take 10 QG herwi se, because of the tineliness issue, we
11 questions if you want to. 11 would respectful |y request that the Comm ssion
12 CHAIRVAN BCRST:  This isn't exciting stuff, 12 adopt it again under its emergency rul e adoption
13 but if somebody has a rule change or readoption. 13 process pursuant to your policy.
14 | guess seeing none, those in favor of the 14 OOW SSI ONER SOHENKEL:  Not to bel abor it,
15 readoption notion say "aye." 15 John or Rck, has this worked as intended?
16 THE COMM SSION " Aye. " 16 RO MXRE It couldn't be working any
17 CHAl RMAN BCRST:  (pposed " nay. " 17 better. |It's actually one of the biggest assets
18 (No response. ) 18 that you ve given us to fill races, increase
19 CHAI RVAN BCRST:  The "aye's" have it. That's 19 betting interests, protect the ability to have a
20  nunber one. 20 superfecta and at tinmes a trifecta. | cannot thank
21 M. ELLINGADCD:  Nunber two is a proposed 21 the Commission and particul arly Executive Drector
22 energency rule that just cleans up a typo in an 22  Snith for being so proactive on this issue.
23 adninistrative rule. The original rule, | think, 23 QOW SSI ONER SCHENKEL:  Good.  Then | woul d
24 it's aflat racing referenced or Standardbred rule 24 commend M. Smith for his actions.
25 referenced flat racing rule. Soit's just a 25 MKE SMTH Al good work but it was their
Page 70 Page 72
1 typographical error that we're cleaning up. 1 idea
2 Because it's a tineliness issue and because it's 2 CHAI RVAN BCRST:  That's okay as long as it's
3 just a typographical error, | respectfully request 3 helping racing. That's what we want. Any?
4 the Commission Staff be authorized to nove forward 4 M5, ELLINGAOCD: No, we just need a vote on
5 adopting this rule under the Cormission energency 5 it. |'mjust lingering because |'mthe next agenda
6 rule witing policy. 6 itemtoo.
7 CHAI RVAN BCRST:  Are there any questions about 7 CHAI RVAN BCRST:  Any noti on?
8 the rule? Seeing none, a notion. 8 COWM SSI ONER SCHENKEL:  Mbve accept ance.
9 COW SSIONER LIGHTLE: | nake a notion to 9 COW SSI O\NER LI GHTLE:  Second.
10 adopt this rule. 10 CHAI RVAN BCRST:  Been noved and seconded.  Any
11 OOW SS| ONER PILLON  Second. 11 nmenbers of the public? Sounds like this is a good
12 CHAI RVAN BCRST:  Been noved and seconded to 12 one so we better go withit.
13 adopt. Any nenbers of the public wish to speak on 13 Al those that favor "aye."
14 this? 14 THE COM SSION "Aye.”
15 Seeing none, all those in favor say "aye." 15 CHAI RVAN BCRST:  (pposed, "nay. "
16 THE COMM SSICN " Aye. " 16 (No response.)
17 CHAI RVAN BCRST:  (pposed, "nay. " 17 CHAI RVAN BCRST:  The "ayes" have it.
18 (No response.) 18 M5, ELLINGAOCD:  The next itemon the agenda
19 CHAI RVAN BCRST:  The "ayes" have it. 19 is consideration of addition of another
20 M. ELLINGADCD:  The final proposed rul e 20 adninistrative lawjudge to our stable, soto
21 change is a change regarding the decoupling of 21 speak. As you know the Cormmission has under
22 racing interests. These changes were actually 22 contract three part-tinme admnistrative | aw judges;
23 proposed by Centaur in a petition earlier this 23 Bernard Pylitt, Kelly Eskew, and Ernie Yelton. And
24 year. As you can see fromthe naterial in your 24 while we haven't had a ton of disciplinary cases
25 books, the Executive Director exercised his 25 yet, you never know what is going to happen. So
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1 for the sake of keeping the casel oad bal anced 1 Now we' re going to discuss, a discussion, just
2 between adninistrative | aw judges, we are 2 adiscussion regarding the Quarter Horse Racing
3 recommending the addition of Mchael Buker, whose 3 Association of Indiana asking the Conmssion to
4 resune has been provided to you in your packet. 4 adopt RO breed specific threshold for Qenbuterol.
5 M. Buker is recently retired froma |engthy 5 MKE SMTH QGeetings. Thank you,
6 career at lce Mller. H's a former horse owner, 6 M. Chairman, Menbers of the Conm ssion.
7 has extensive experience working with 7 (ne of the issues that came before us, the
8 adnmnistrative agencies. | believe, if | recall 8 (Quarter Horse Association expressed concern over, |
9 correctly, has had sonme experience working in 9 guess you coul d say, overuse or abuse of
10 nmatters related to a racetrack back in the day when 10 dQdenbuterol. Qenbuterol initself is a wonderful
11 Churchill was around. 11 drug if it's used properly. WWen they brought this
12 So like all of the other admnistrative |aw 12 to our attention, we decided to do a little bit of
13 judges, M. Buker will be assigned to cases by the 13 research.
14 Chairman. And we will try to start himout slowy 14 And there are sorme tines that we do
15 and get himadjusted to the conplicated world of 15 out-of-conpetition or other things, and we will
16  horse racing, as we do all other admnistrative |aw 16 take blood sanpl es and do sone research through the
17  judges by starting himout on sone easier cases. 17 labs. And | can stand here with a great deal of
18 I'mhappy to entertain any questions you nay 18 certainty today and tell you that there is abuse of
19 have, but | think it speaks for itself. 19 denbuterol, particularly in the Quarter Horse
20 CHAI RVAN BCRST:  |s there any kind of 20  popul ation.
21 training? Like you said, you start themout easy. 21 The RO has adopted for the first tine arule
22 Do other judges get together and say, okay, here's 22 breed specific that deals with Quarter Horses and
23  the way we do things to get started? 23 Qenbuterol and are making it a limted detection
24 M. ELLINGADCD | understand the 24 period. M understanding, | think the AGHA -- I'm
25 adninistrative |aw judges speak anongst thensel ves 25 not speaking for them-- but | think there has been
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1 wthrespect to kind of getting up to speed. V¢ do 1 talk they are even going to start testing horses
2 provide them obviously, with a copy of the rules. 2 that go through the sale.
3 The Attorney General's ifice sonetines has 3 And | woul d suggest at |east fromwhat | know
4 training. It's not routine and regul ar training, 4 so far, we should proceed down the path of naking
5 but they do occasionally have sone seninars that 5 denbuterol alinmted detection drug for Quarter
6 can be attended by ALJs to help themout with their 6 Horse following along with the RO rule.
7 duties. 7 But in particular, for alittle bit of
8 M. Buker has a | ot of experience working wth 8 background on the drug. It is a, if used
9 administrative agencies. It's just a matter of 9 constantly and in fairly large doses, a great
10 getting up to speed on this particular subject 10 anabolic steroid. And it can help build nuscle and
11  matter, but we haven't had anything fornalized. 11 doalot things to a horse that probably wasn't --
12 CHAIRVAN BCRST: | think it would help a 12 it is a shane because for what it's intended, it's
13 little bit. Some guidance woul d hel p. 13 a good drug.
14 M. ELLINGADCD It might. 14 There are sone things, | guess, and Doctor
15 CHAI RVAN BCRST:  Any questi ons about 15 Borst, you know better than ne, there are sone
16 M. Buker? Mtion? 16 drugs that could take the place of it for lung or
17 COW SSI ONER PILLON 1" 11 make a noti on. 17 breathing issues. | wanted to bring this out today
18 COW SSI ONER LI GHTLE: Second. 18 so the discussion could start so no one woul d be
19 CHAI RVAN BCRST:  Been noved and seconded to 19 surprised that we're thinking about this.
20 approve Mchael Buker as the fourth judge. 20 And we' ve done an extensive anmount of research
21 Al those in favor say "aye." 21 to cone to this conclusion after it was brought to
22 THE COMM SSICN " Aye. " 22 our attention. | think the one thing that's
23 CHAI RVAN BCRST:  (pposed, "nay. " 23 probably going to foll ow behind that is we will be
24 (No response.) 24 looking into hair testing at a later date. In hair
25 CHAI RVAN BCRST:  The "ayes" have it. 25 testing, we have the ability to go -- you can't
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1 tell whether a drug has been in there maybe five to 1 it. VW feel it is being abused.
2 six nonths, but you can tell if the drug is 2 Qur stand with our board of directors, we are
3 present. Sone of the other jurisdictions have 3 the voice of the horsemen. And we took a vote and
4 adopted that. W& would not want to do it right 4 decided that if the Comm ssion woul d adopt a zero
5 away because everyone should know that it's com ng. 5 tolerance, that we woul d support that. W feel
6 So probably sonewhere in the six-nonth range after 6 likeit's of epidemic proportions. |f you' re using
7 we would adopt or if you decide to adopt a linited 7 Qenbuterol and using it right, it canreally help
8 detection for Qenbuterol, we woul d probably 8 your horse get over a bleed issue. If you're
9 institute hair testing as well. 9 abusing it and using it as an anabolic steroid, it
10 CHAI RVAN BCRST:  But this would be for the 10 can definitely enhance the perfornance of a horse.
11  next season? 11 This is what we'd like to get away from
12 MKE SMTH Yes, right. 12 The other thing is that we know there are
13 CHA RMAN BCRST:  Not this racing season. 13 other states that are adopting the zero tol erance
14 MKE SMTH It woul d cause mass casual ties. 14 rule because it's also a big problemthere. |
15 V¢ wouldn't have any races. 15 believe Cklahoma, Texas, New Mexico, and California
16 CHA RMAN BCRST:  That's what | figured. That 16  have already noved on this issue.
17 gives themplenty of time to stop using it. 17 So we stand with the Conmssion if they adopt
18 MKE SMTH Yes. \¢ don't want to surprise 18 a zero tolerance rule. That being said, we would
19 anybody. | committed when | took this job, we 19 also have concerns about |evel of detection in
20 would try not to change rules in the mddle of the 20 contamnation. Wth a breed specific rule and
21 stream unless it was an energency. This is close 21 we'retraining at the same track as another breed
22 inny opinion. | think everybody knows, and we 22 that does not have zero tol erance, we woul d have
23  have actually limted our split lab to one for 23 sone concerns there, but | think that's being
24 splits of denbuterol because the |evel of 24 addressed by the Cormi ssion.
25 detection, that we are certain of the capabilities 25 CHAI RVAN BCRST:  Thank you. Just wanted to
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1 of the different |abs. 1 have you on record that that adds a | ot of oonph to
2 V@ are really, really watching the use, and 2 it when you guys are supporting it trying to get
3 it's been significant. Yeah, the idea would be we 3 things cleaned up. Thank you
4 wll dothis, probably pick it up in Decenber or 4 PALL MARTIN V' re on board.
5 sonet hi ng. 5 OOW SSI ONER SCHENKEL:  Thank you.
6 CHAl RVAN BCRST:  Ckay. 6 COW SSIO\ER LIGHTLE  Thank you.
7 OOW SSIONER LIGHTLE  So you' re tal king zero 7 CHAI RVAN BCRST:  Anybody el se in the public
8 tolerance? 8 that would like to speak to this discussion?
9 MKE SMTH Sone people call it zero 9 That's all it is right now
10 tolerance. Sonme call it level of detection because 10 Ckay. Seeing none, we nove to the Centaur
11  you get into the issue can you detect it. 11 update of various things. M. Keeler, M. More.
12 OOW SSI ONER LI GHTLE:  LCD. 12 First of all, thank you all for hosting us and
13 CHAI RVAN BCRST: Do we have soneone here from 13 letting us have our neeting here and refreshnents
14 the quarter horse association to speak to this? 14  and setting up the room You went through a ot of
15  Cone on forward. 15 trouble, and we appreciate it. It's a perfect
16 PAUL MARTIN | didn't realize | was going to 16 setting. Thank you.
17  be speaki ng. 17 Wio wants to take this?
18 CHAI RVAN BCRST: V¢ just want to hear your 18 R MXCRE R ck More, vice-president,
19  thoughts. 19 general manager of racing Hoosier Park. Wth
20 PAUL MARTIN  Yes, sir. |'mPaul Martin, 20 regard to the newy conpleted racing adninistration
21 president of the Indiana Quarter Horse Racing 21 building, or the Pitman building, in some circles.
22 Association. V¢ have been thinking about this 22 MKE SMTH You can go ahead and tal k, but
23 whole situation for along tinme. It's quite a 23 her suggestions just cost you an extra mllion.
24 shane that this drug, Qenbuterol, cannot be used 24 R K MXCRE The good thing about it -- the
25 therapeutically like nost of us would like to use 25 building is open. It's beautiful. It's working
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1 magnificently. The good thing about it in all 1 throughout Breeders Crown week, and you'll be
2 seriousness, there was input fromeveryone that's 2 hearing about those. And you'll be invited to many
3 taking residence in this building; IHC Deena, 3 of those. \¢ formed partnerships with TVG WSH
4 Mke, particularly Deena, a lot of input, fromlSA 4 TV, Twin Spires, Daily Racing Forumto nmake sure
5 frompresident Jack Kieninger, fromthe nedical 5 that the word on the Breeders Grown at Hoosier Park
6 staff fromGommunity Hospital, everyone. It was a 6 is out anongst everyone in North Anerica.
7 consensus building the way we built the building. 7 Al of the Breeders Grown races will be live
8 I think it's going to work nagnificently for 8 on TVG Couldn't be nore excited about that.
9 everyone. |It's sonmething for the entire horse 9 There's all kinds of advertising and marketing
10 racing industry to be proud of. | think we've got 10 activities going on. Meetings taking place
11 aracing admnistration building that's second to 11 literally every day on the Breeders Grown. And
12 none in the country and | ooking forward to having 12 larger neetings are happening at |east once a
13 everyone. 13 nonth.
14 V@' re going to have a ribbon cutting and open 14 | want to thank Conmi ssioner Schenkel for
15 house on Tuesday, Cctober 10th from4 to 6 p.m 15 attending a nunber of our neetings. Ve really
16 You'll be receiving an invitation on that. But it 16 appreciate his input. V@'ve been selling |ogo
17 is a nmagnificent building. V& are so pleased it is 17 nmerchandise. V¢ have sol d sponsorships on all of
18 conpleted and in operation. 18 our Breeders Oown races. |'mpleased to say
19 M5. PITMAN  Thank you very nuch. 19 things are going very, very well.
20 MKE SMTH If | mght add, they have been 20 Invitations will be going out in the next
21 incredibly cooperative nmaking sure our needs as 21 couple of weeks for the Friday and Saturday
22 their regul ator have been net, except for they 22 Breeders Gown. And we're really, really |ooking
23 didn't give us the marbl e countertops we asked for. 23 forward to it and think we're going to put on a
24 And the whol e conversation about Deena because 24 Breeders Grown that the Indiana Horse Racing
25 Deena increased their cost by a nillion dollars 25 Commission and all of the citizens of Indiana will
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1 probably by redrawing plans. |'mjust kidding. 1 be proud of.
2 They were very collaborative, and we really do 2 COW SSIONER PILLON R ck, when is your next
3 appreciate your efforts. 3 neeting?
4 R K MXRE:  Just one further comment, thisis 4 RO MXRE It is next Thursday at 11 a.m at
5 another testament to the coomtnent of our chairman 5 Hbosier Park. V¢ would |ove to have you attend,
6 and CEO Rod Ratcliff and our president and Q00 Jim 6  Conmi ssi oner.
7 Brown to horse racing in Indiana. 7 COW SSI ONER SCHENKEL: | woul d of fer the
8 CHA RMAN BCRST:  Thank you. That hel ps horse 8 comment for those of you in the room Some of you
9 racing again and makes horse racing even better in 9 have been involved in this. Fromny perspective,
10 the state. |'mjust not going to ask Deena if | 10 it's been areal education. Rck and his entire
11 build a hone. That's for sure. That woul d be 11 staff, Jimand everybody invol ved, they even
12 costly. 12 dragged Jon down into this thing too. The work and
13 V¢ have at |east one nore thing. 13 the planning on this is nonumental, and it's very
14 ROK MXCRE Wth regards to the Breeders 14 thorough and detail ed.
15 Qownif | could touch on that, and I'Il be very 15 For sonebody who's been in the event business
16 brief. \& are on course in undertaking really an 16 and put on sporting-related things over the years,
17 event of magnificent proportions, and one that 17 the interesting part to me on this is that it's
18 we've never held here in Indiana before. 18 inportant to narket this for the state of I|ndiana.
19 Just to renmind everyone, it wll be on Friday, 19 But it's the first event |'ve ever been a part of
20 Cctober 27th and Saturday, Qctober 28th. Post 20 or watched preparation for that if the crowd gets
21 timewll be 6 pm There will be the filly nare 21 too big, we're introuble. There's a risk that
22 races on Friday evening, six of those. And then 22 there's only so nuch space at that track. Soit's
23 six races on Saturday will feature the colts and 23 aunique situation, and it's not |ike selling
24 gel di ngs. 24 tickets to a foothall gane where you know how many
25 V¢' Il have a full slate of activities 25 seats you can sell.
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1 That's a good problemto have. | think with 1 COW SSI ONER SCHENKEL:  So noved.
2 the TV contracts they' ve cone up with and all the 2 COW SSI ONER LI GHTLE Second.
3 nmarketing they' ve done, it's really going to raise 3 CHA RVAN BORST:  Been noved and seconded.  Any
4 thevisibility of Indiana racing. Thank you for 4 questions fromthe public?
5 all you're doing and congratul ations. 5 Al those in favor, signify by saying "aye".
6 R K MXRE Thank you, Conmi ssioners. 6 THE COM SSICN " Aye".
7 CHAI RVAN BCRST:  Any quest i ons? 7 CHAI RVAN BCRST:  (pposed, "nay. "
8 COMM SS| ONER SCHENKEL: V¢ have even had a 8 (No response.)
9 state legislator fromKentucky who's been 9 CHAl RVAN BCRST:  The "ayes" have it. Thank
10 participating. 10  you.
11 CHA RVAN BCRST: M. Keel er. 11 MR KEELER M. Chairnan, | have one
12 MR KEELER M. Chairnan, Cormissioners, John 12 additional itemin this cleanup technical category.
13 Keeler, general counsel for Centaur. Just to back 13 Wile | don't know of any specific incidence at
14 cleanup for Rck, there are two technical issues 14 this point, we anticipate that unexpected
15 1'dlike toraise with the Comission, if | mght. 15 circunstances could arise in connection with the
16 V¢ filed a petition that is part of your packet. 16 Breeders Gown. And we just ask that the
17 And to acconmodate and nake sure we have the proper 17 Conmission grant to the Executive Director express
18  equiprent and personnel to pull off the Breeders 18 authority to waive rules that may prove to be
19 CQown in a good way, here at Indiana Gand, we 19 burdensone and get in the way of naking this a
20 would like to revise the racing date schedul e. 20 successful event. | know he's indicated a
21  CQurrently, the last date is schedul ed for Saturday, 21 willingness that he would accept that
22 Qctober 28th, which conflicts with the Breeder's 22  responsibility.
23 Qown. So we would like to relocate that back, 23 CHAI RVAN BCRST:  |'s that sonething that's
24 switch that date out with the precedi ng Thursday, 24 traditionally done?
25 Cctober 26th. So it would be the same nunber of 25 MKE SMTH VYeah.
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1 race dates with that Friday then being the |ast day 1 CHAI RVAN BCRST: Do we need a notion on that
2 of Thoroughbred and Quarter Horse racing at |Indiana 2 too for the Executive Drector the ability to waive
3 @and. | would be happy to answer any questions 3 rules? That's the notion if somebody makes it.
4 concerning that. 4 OOW SSI ONER PILLON  So noved.
5 CHA RVAN BORST: M. Snith. 5 COW SSI ONER SOHENKEL:  Second.
6 MKE SMTH | would just like to add we want 6 CHAI RVAN BCRST:  Been noved and seconded.
7 to thank themfor how they' ve arranged the 7 Al those in favor, say "aye".
8 schedule. There was consideration adding a day or 8 THE COWM SSION  "Aye. "
9 two. V¢ have alot of people that work on a 9 CHAl RVAN BCRST:  (pposed, "nay. "
10 contractural basis who | eave here and go to ot her 10 (No response.)
11 jobs. They were kind enough to nove those dates so 11 CHAI RVAN BCRST:  The "ayes" have it. Again,
12 it helps us not have to go out and find 18 new 12 thank you all for hosting us. It's very nice.
13 enployees for a one-day event. V& appreciate their 13 Ckay. Any ol d business? New business. New
14 consideration of that. 14 business is com ng.
15 CHAI RVAN BCRST: It nakes sense. That way 15 M5, ELLINGADCD:  Just one thing. "Il nmake it
16 you've got to put out a great event with everything 16 short. \¢'ve beconme aware that in a technical
17 inorder. Do we need a notion then to accept the 17 corrections bill in 2016, the Legislative Services
18 petition? 18 Agency inadvertently cut fromlndiana Code
19 M. ELLINGAOCD  Yes, you will. To change the 19 4-35-7-12 two provisions regarding the distribution
20 race dates, yes, you wll. 20 of slot funds received by the ISA  The provisions
21 CHAI RVAN BCRST:  To change the race dates. 21 that were cut are provided in your naterials. And
22 You have the race dates then. 22 they include the distribution of slot funds to
23 M. ELLINGADCD  Yes, we do. 23 Standardbred purses and breed devel opment funds.
24 CHAI RVAN BCRST:  |'s there any notion to change 24 Al though the error was clearly a clerical one,
25 the race dates? 25 the legislature signed that bill. And as a result,
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1 we'll have to have a legislative fix to put that 1 looking for him Nat Hll is the one who
2 | anguage back in. However, while |'mconfortable 2 recogni zed that the provision was gone. Thank you
3 we'd be able to enforce the | anguage, | presune 3 to him But those are the fixes we think will
4 that the |1 SA has continued to distribute funds 4 renmedy the situation. Respectfully, | request that
5 according to those provisions. | would recomend 5 you adopt the energency rule before you so | can
6 as a stop gap adopting an administrative rule that 6 get it into effect on Monday.
7 mirrors the |anguage that was inadvertently cut. 7 COMM SSI ONER LI GHTLE: | npve we adopt this
8 That's what's in the material before you today. 8 enmergency rule.
9 What we can do is twofold; one, adopt this 9 COW SSI ONER PI LLOWN | second.
10 rule which will go into effect with the Legislative 10 CHAI RMAN BORST:  Been noved and seconded to
11 Servi ces Agency under the Comm ssion's energency 11 adopt the energency rule as | understand it. Any
12 rul e adoption process. And we will also make as a 12 comments or questions?
13 condition of the receipt of slot funds a 13 Al those in favor, say "aye."
14 requi rement that the | SA continue to distribute 14 THE COWM SSI ON: " Aye. "
15 those funds as was established in the statute as a 15 CHAI RVAN BORST: (pposed, "nay."
16 condi tion precedent to them continuing to receive 16 (No response.)
17 those slot funds in 2017, 2018. 17 CHAI RMAN BORST: The "ayes" have it al so.
18 I'"'m happy to entertain any questions. 18 Ckay. Do we have any other new business? Hold on.
19 COW SSI ONER SCHENKEL: The second part of 19 MS. NEWELL: No, we're good.
20 that then would be introduce |egislation in 2018. 20 CHAI RVAN BORST: W have no new busi ness.
21  This rule would only be in effect until at that 21 Since we have no nore new business, is there a
22 tine. 22 motion for adjournnment?
23 MS. ELLINGAOOD: Well, the fix is really three 23 COW SSI ONER SCHENKEL: So noved.
24 fold. One is to have that |anguage put back in the 24 COWMM SSI ONER PI LLOW  Second.
25 legislation. And that's already on their list to 25 CHAI RVAN BORST: Mved and seconded. All
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1 do. W're covered that way. The second part of 1 those in favor say "aye."
2 that solution is to adopt the rule that's before 2 THE COWM SSI ON: " Aye. "
3 you, which will go into effect -- this is Friday. 3 CHAI RVAN BORST: W are adjourned. Thank you
4 So it would go into effect Monday. And it woul d 4 all for attending and thank everybody for their
5 continue to be in effect unless or until we repeal 5 presentations.
6 it. 6 (The 1 HRC neeting adjourned at 11:33 a.m)
7 And the third is to nake as a part of the 7
8 actual final order approving | SA's application for 8
9 recei pt of 2018 slots, a requirenment that they 9
10 continue to distribute the funds as is required 10
11 under this |anguage. 11
12 COW SSI ONER SCHENKEL: |f we don't do this 12
13 and wait for the legislature, it could be until 13
14 next July until it happens. 14
15 MS. ELLINGAOOD: It will be until next July. 15
16 COWM SSI ONER SCHENKEL:  There's been no 16
17 distribution that's been missed or anything to this 17
18 poi nt ? 18
19 MS. ELLI NGAOOD: To the best of my know edge, 19
20 no, there hasn't been. Actually -- 20
21 COW SSI ONER SCHENKEL: |' m sure you woul d 21
22 have let us know. 22
23 JACK KIENI NGER: W woul d have brought it to 23
24 your attention. 24
25 MS. ELLINGAOOD: He's not here. | was just 25
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STATE OF | NDI ANA

COUNTY OF JOHNSON

I, Robin P. Martz, a Notary Public in and for
said county and state, do hereby certify that the
foregoing matter was taken down in stenograph notes
and afterwards reduced to typewiting under ny
direction; and that the typewitten transcript is a
true record of the Indiana Horse Racing Conmi ssion
neeting;

| do further certify that | ama disinterested
person in this; that | amnot a relative of the
attorneys for any of the parties.

I'N WTNESS WHERECF, | have hereunto set ny
hand and affixed ny notarial seal this 11th day of
Sept enber 2017.

My Conmi ssi on expires:
March 3, 2024

Job No. 121175
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      1          CHAIRMAN BORST:  I think we will call the



      2     meeting of the Indiana Horse Racing Commission to



      3     order.  The first item is to swear in our court



      4     reporter.



      5          (At this time the oath was administered to the



      6     court reporter by Chairman Borst.)



      7          CHAIRMAN BORST:  Chair also notices that for



      8     the record we do have a quorum.



      9          I don't know if this is working.  I can't hear



     10     myself.  Is it working?  I thought I gave these



     11     microphones up a long time ago, but I guess I



     12     didn't.



     13          First item on the agenda is approval of the



     14     minutes of the April 17th meeting.  Do I have a



     15     motion and second?



     16          COMMISSIONER LIGHTLE:  I make a motion.



     17          COMMISSIONER SCHENKEL:  Second.



     18          CHAIRMAN BORST:  Moved and seconded.  Any



     19     conversation or questions?



     20          Seeing none, all those in favor say "aye."



     21          THE COMMISSION:  "Aye."



     22          CHAIRMAN BORST:  Opposed, "nay."



     23          (No response.)



     24          CHAIRMAN BORST:  The "ayes" have it.



     25          Okay.  We move onto agenda items.  First is







�



                                                            5



      1     consideration of recommended order granting default



      2     judgment in the matter of IHRC Staff versus Duane



      3     Wilcox, DVM.  Lea, you're going to start us off.



      4          MS. ELLINGWOOD:  Yes.  Good morning.  Thank



      5     you, Chairman.



      6          The Commission Staff issued an administrative



      7     complaint against Doctor Wilcox for failing to



      8     maintain required information related to the



      9     racehorses that he treated.  The complaint was



     10     served on Doctor Wilcox in person on April 17th



     11     of this year.  Doctor Wilcox had 20 days to respond



     12     or to pay the administrative penalty.  He failed to



     13     respond in any way within the 20-day deadline.



     14          Accordingly, Staff had filed a motion for a



     15     default judgment, which was granted, and a



     16     recommended order issued by Judge Kelly Eskew.



     17     That order is the one before you for approval



     18     today.



     19          Doctor Wilcox didn't file any objections to



     20     the recommended orders.  And under the



     21     Administrative Orders and Procedures Act, when



     22     somebody fails to file objections, the Commission's



     23     only option is to adopt the recommended order.  So,



     24     respectfully, Commission Staff requests that you



     25     adopt Judge Eskew's recommended order for default
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      1     judgment.  And just as an aside note, Doctor Wilcox



      2     has paid the administrative penalty.



      3          CHAIRMAN BORST:  Thank you.  So what, do we



      4     need a motion and a second?



      5          MS. ELLINGWOOD:  We will need a vote from the



      6     Commission approving the recommended order.



      7          COMMISSIONER SCHENKEL:  Motion to approve the



      8     recommended order.



      9          COMMISSIONER PILLOW:  Second.



     10          CHAIRMAN BORST:  Been moved and seconded.  Any



     11     discussion?  Is this open for public discussion



     12     too?



     13          MS. ELLINGWOOD:  If you want to entertain



     14     comments from the public, you're welcome to.



     15          CHAIRMAN BORST:  I just want to make sure



     16     there is nobody from the public hearing on this



     17     case or Doctor Wilcox or anybody else.



     18          Seeing none, all those in favor say "aye".



     19          THE COMMISSION:  "Aye".



     20          CHAIRMAN BORST:  Opposed, "nay."



     21          (No response.)



     22          CHAIRMAN BORST:  The "ayes" have it.



     23          Number two is consideration of respondent's



     24     verified objections to findings of fact and



     25     recommended order granting motion for summary
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      1     judgment in the matter of IHRC Staff versus Bruce



      2     Lee Walls.  Holly, are you going to take that?



      3          MS. NEWELL:  Yes.  Agenda item number two is



      4     your consideration of the proposed findings of



      5     fact, conclusions of law, and recommended order



      6     issued by ALJ Kelly Eskew in the matter of IHRC



      7     Staff v Bruce Lee Walls.  For this agenda item, I



      8     will act as your counsel.  Commission Staff is



      9     represented by Lea Ellingwood.  And Bruce Lee Walls



     10     is represented by John Shanks, who is right here



     11     today too.  Lea and John are both here to present



     12     oral arguments.



     13          The case evolves from an administrative



     14     complaint filed by Commission Staff alleging that



     15     Mr. Walls had violated IHRC medication rules.  The



     16     matter was scheduled to be heard by ALJ Kelly



     17     Eskew.  Commission Staff filed a motion for summary



     18     judgment.  Walls responded, and ALJ Eskew



     19     recommended in her order that Commission Staff's



     20     motion be granted.  Mr. Walls' penalty for the



     21     violation is a three year license suspension and a



     22     $5,000 fine.



     23          Mr. Walls filed objections to Judge Eskew's



     24     recommended order.  And her recommendation is



     25     before you for your consideration today.
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      1          Notice of opportunity to present briefs and



      2     oral arguments was issued by Chairman Borst.  The



      3     Commission was been given all the briefing related



      4     to this matter.  Each side has been allotted ten



      5     minutes.  We will keep time and Deena and Nicole



      6     will signal to whoever is at the lecturn at various



      7     intervals to keep them on track.



      8          Commissioners may ask questions as you see



      9     fit.  At the close of arguments, the Commission



     10     will have four options; affirming, modifying,



     11     dissolving, or remanding for further proceedings.



     12     Do you have any questions at this point?



     13          CHAIRMAN BORST:  Any questions, Commission



     14     Members?



     15          MS. NEWELL:  Mr. Shanks will be up first.



     16          CHAIRMAN BORST:  Starting the ten minutes.



     17     Who's keeping the time?  You know who to look at



     18     for the time over here.



     19          MR. SHANKS:  Good morning.  Thank you for this



     20     opportunity to present our side of the case.  And,



     21     Mr. Chairman, welcome to the Commission.  It's been



     22     a long time since I've seen you.  I'm sure you



     23     don't remember me because you were probably about



     24     13 or 14.



     25          I don't think I'm going to need ten minutes
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      1     because it all comes down to whether or not what is



      2     being recommended is fair and whether or not the



      3     Commission rules are reasonable.



      4          There is no question that this particular drug



      5     was in the horse's system.  Okay.  Lamotrigine is a



      6     drug that is used by or prescribed for people with



      7     bipolar disorder and other seizure disorders.



      8          This is not the first time that Mr. Walls has



      9     had this problem.  You probably read the article



     10     that was attached to the Staff's brief which talks



     11     about his problem he had in Kentucky in 2014 with



     12     the same drug.  The commission down there



     13     recognized that this was not intentional.  That it



     14     was an unintentional event because of environmental



     15     contamination.



     16          He made the mistake of urinating in the stall.



     17     Well, many of us who clean stalls have probably



     18     done that.  But he didn't recognize that if the



     19     horse ingested anything that touched that urine



     20     that it could ingest this drug.



     21          Now, this is an interesting drug because I



     22     haven't been able to find any scientific evidence



     23     relating to its impact other than some minor



     24     sedating impact of this drug.  And I was surprised



     25     that the ARCI classified it as it did.  Just
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      1     looking at previous issues with drugs here in



      2     Indiana, I don't remember ever seeing this drug



      3     listed as one of the drugs in a disciplinary



      4     action.



      5          The Commission rule that relates to this, as



      6     pointed out in the Staff's brief, is 71 IAC 8-1-9.



      7     The problem with this rule is that the way it's



      8     interpreted, it talks about environmental



      9     contaminants, and that they are indigenous to the



     10     horse or they may arise from plants traditionally



     11     grazed or harvested as equine feed and so on or



     12     substances of human use and addiction and which



     13     could be found in the horse due to its close



     14     association with humans.



     15          And the case in Kentucky  had to do with his



     16     father, as I recall.  It was not Mr. Walls but his



     17     father who apparently urinated in the stall.



     18          And the problem is that with this rule, and it



     19     goes on at the top, it says substances described in



     20     subsection B are recognized as either, okay,



     21     environmental contaminants that are in horse feed



     22     and things, or substances of human use and



     23     addiction.  There are only nine listed.



     24          In my opinion that is not reasonable because



     25     there are so many more drugs that could be
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      1     involved.  Had the nine drugs not been listed, this



      2     would be much simpler.  But I think it's



      3     unreasonable because it says if by a preponderance



      4     of evidence presented in a hearing showing that a



      5     positive test is a result of environmental



      6     contamination or inadvertent exposure due to human



      7     drug use, it should be considered as a mitigating



      8     factor in any disciplinary action taken against the



      9     affected trainer.



     10          Well, this drug isn't listed, but I think the



     11     rule, in and of itself, is unreasonable.  I believe



     12     that Mr. Walls should be allowed an opportunity to



     13     present evidence with regard to the issue of



     14     environmental contamination.



     15          I guess my major concern going through this



     16     whole case is that I would really, really like to



     17     see horse racing in Indiana expand, not decline.



     18     As I've traveled around the Midwest and encountered



     19     trainers and owners, there is an image that we have



     20     that I would hope we can some day get rid of.  That



     21     is if you stub your toe in Indiana, you don't lose



     22     a toe, you lose a leg.



     23          My recommendation is that the penalty that the



     24     Staff wants to assess against him is excessive



     25     given the totality of the circumstances.  This was
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      1     not an intentional act.  I believe that the



      2     Commission needs to review rules like this and put



      3     themselves in the shoes of the people that it will



      4     affect and whether or not it's fair and reasonable.



      5          You've seen our objections, our argument.  I



      6     won't go through all that because I don't want to



      7     take up your time, but I hope that you will



      8     consider the situation in its totality and not



      9     accept the summary judgment with regard to the



     10     penalty.  Certainly with regard to whether or not



     11     he violated a rule, he did.  There's no argument



     12     there.  And had this gone to hearing, we would have



     13     stipulated to that because there was a split.  And



     14     it did find a very, very tiny bit of this drug in



     15     the horse's system.



     16          We don't want foreign substances in the bodies



     17     of horses that are racing.  Certainly, returning



     18     the purse and some small disciplinary action -- in



     19     Kentucky it was, as I recall, $500 fine and a short



     20     suspension.  That was recognized by the commission



     21     because it was inadvertent.  It was not



     22     intentional.



     23          But in Indiana, we have a strict liability



     24     rule.  Trainers cannot be with a horse 24-7.  That



     25     in and of itself in my opinion is unreasonable
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      1     because there are plenty of opportunities for



      2     sabotage.



      3          So I hope the Commission will look at this in



      4     its totality and with regard to severity of the



      5     drug and its impact on the horse.  And I appreciate



      6     the cooperation we've received from the Commission



      7     Staff.  We've had several telephone pretrial



      8     conferences, and we were ready to go to hearing



      9     until the motion for summary judgment was filed.



     10          I appreciate your time.  And I hope that you



     11     will consider this in its totality and not accept



     12     the penalties that are recommended by the



     13     Commission Staff.  I appreciate your time.  Thank



     14     you.



     15          CHAIRMAN BORST:  Thank you, Mr. Shanks.  Lea.



     16          MS. ELLINGWOOD:  Thank you.  For those of you



     17     who are unfamiliar with this case, the racehorse



     18     Judge-M-All placed first in the sixth race at



     19     Hoosier Park on June 9, 2016 and was awarded a



     20     purse of $2,750.  The respondent, Mr. Walls, is the



     21     owner and the trainer of that horse.



     22          A blood serum sample was collected post race,



     23     and that sample was tested by Industrial



     24     Laboratory, the Commission's primary lab.



     25     Industrial identified the presence of the drug
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      1     Lamotrigine in the blood serum sample.  Lamotrigine



      2     is a Class 3 drug with a Class A penalty



      3     classification.  It's a zero tolerance drug.



      4     Category A penalty classifications carry the



      5     harshest penalties.



      6          Mr. Walls was notified of the Lamotrigine



      7     positive, and he asked that a split sample be



      8     tested by Texas A & M.  Texas A & M also confirmed



      9     the presence of the drug.



     10          Commission Staff issued an administrative



     11     complaint against Mr. Walls recommending a



     12     three-year suspension and a $5,000 fine, as Mr.



     13     Shanks has acknowledged.  The penalty that we



     14     propose is consistent with the ARCI recommendation



     15     with the exception of the fine.  The ARCI



     16     recommended fine is actually $25,000, not $5,000.



     17     However, in Indiana, we are limited by statute with



     18     respect to the amount we can charge for a civil



     19     penalty violation.



     20          The ARCI recommended such a strong penalty in



     21     instances being where the licensee has a previous



     22     Class A penalty within his lifetime.  In this case,



     23     respondent had another positive for the exact same



     24     drug at the end of 2014.  In that case, Mr. Walls



     25     told judges in Kentucky that a relative who took
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      1     the drug came in contact with the horse, and the



      2     drug somehow got into the horse's system.  In this



      3     case respondent has not contested that the drug was



      4     in the horse's system again.



      5          Commission Staff filed a motion for summary



      6     judgment in this case, which was granted by ALJ



      7     Kelly Eskew.  I'm before you to ask that you adopt



      8     the Judge's recommended order.  Respondent believes



      9     he should be able to present evidence that could be



     10     used as a mitigating factor when determining his



     11     penalty; however, the rule he references applies to



     12     environmental contaminants.  This drug is not an



     13     environmental contaminant.  That rule lists



     14     specific drugs for which mitigating circumstances



     15     can be presented.  This just simply isn't one of



     16     them.  Judge Eskew's reading of the rule is



     17     correct.  And the ARCI recommended penalty is the



     18     appropriate penalty.



     19          Staff respectfully requests that you adopt ALJ



     20     Eskew's recommended order redistributing the purse



     21     and fining respondent $5,000 and, of course,



     22     suspending him for three years.  Thank you.



     23          CHAIRMAN BORST:  Thank you.  Let's go to



     24     Commission member questions first here.  Do you



     25     have questions?
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      1          COMMISSIONER PILLOW:  Lea, what does this drug



      2     do to the horse?  A Class 3, how does it affect the



      3     horse in a race?



      4          MS. ELLINGWOOD:  It acts as a mild sedative.



      5     I don't know that there's a good reason to use it



      6     in the horse, but that is how some people have used



      7     it.  You know, I know it's an anti-epileptic,



      8     anti-seizure drug with a slight calming effect.



      9          COMMISSIONER SCHENKEL:  I guess the question I



     10     would have maybe would be directed towards



     11     Mr. Shanks.  And that is you use the terminology



     12     that you don't think this is a fair and reasonable



     13     penalty, but you stopped there.  I'm interested as



     14     to what you think would be fair and reasonable



     15     because you admitted that the drug was there.



     16          MR. SHANKS:  Yes, that's not the issue.  The



     17     issue is simply the penalty.  Certainly



     18     redistribution of the purse would be appropriate in



     19     all drug cases.  But I believe that a suspension



     20     like this, this particular trainer has been a very,



     21     very good trainer, a top trainer.  And penalties



     22     like this just put them out of business.  I would



     23     suggest a six-month suspension and a $500 fine.



     24          I mean, this was absolutely unintentional and



     25     because of the event in Tennessee or in Kentucky
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      1     rather, he did try to avoid contact between himself



      2     and the horse in a way that would contaminate the



      3     horse.  In this particular situation, we would have



      4     evidence as to how this contamination occurred.



      5     And he was trying to avoid it.  It was totally



      6     inadvertent.  The contamination was not because he



      7     urinated in the stall.  It was in another location,



      8     but our evidence would be that someone had laid



      9     some hay in that area.  And it was an area where



     10     hay shouldn't have been laid.  It was completely



     11     inadvertent, and he's very remorseful about this



     12     happening.



     13          But I think this is severe.  It basically will



     14     just put him out of business.  And this is the kind



     15     of thing that I think damages the image of horse



     16     racing in Indiana.



     17          COMMISSIONER SCHENKEL:  But he is both the



     18     owner and the trainer?



     19          MR. SHANKS:  Yes.



     20          COMMISSIONER SCHENKEL:  The ultimate



     21     responsibility for --



     22          MR. SHANKS:  Yes.



     23          COMMISSIONER SCHENKEL:  -- this horse rests



     24     with him.



     25          MR. SHANKS:  Absolutely, yes.
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      1          COMMISSIONER PILLOW:  Are you saying that the



      2     owner took this drug and urinated in the stall and



      3     hay was placed on the urination?



      4          MR. SHANKS:  Yes.  It was in another stall



      5     where they keep supplies and things and hay.



      6          COMMISSIONER PILLOW:  But the owner and



      7     trainer takes this drug?



      8          MR. SHANKS:  Yes, he is bipolar.



      9          CHAIRMAN BORST:  Was a valid prescription



     10     presented --



     11          MR. SHANKS:  Yes.



     12          CHAIRMAN BORST:  -- that shows that he was on



     13     it at the time?



     14          MR. SHANKS:  We would present a valid



     15     prescription, yes.



     16          CHAIRMAN BORST:  Any other Commission



     17     questions?  Is this one we can open up the public



     18     to?



     19          MS. NEWELL:  If you're so inclined, you could



     20     do that.  Generally, it's been up to the Commission



     21     how you want to handle that.



     22          CHAIRMAN BORST:  There probably isn't anybody



     23     else to add to that.  Thank you both for your



     24     presentation.



     25          Commission Members, any discussion, any
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      1     motions?  We do have the ability to affirm it,



      2     reject it, modify it so send it back, I guess, are



      3     the things that we can do.



      4          MS. NEWELL:  Correct.



      5          CHAIRMAN BORST:  So the Chairman is ready for



      6     a motion if anybody has one.  It's a tough one.



      7     It's not easy.  In reading it several times, it's



      8     not easy to do.



      9          COMMISSIONER SCHENKEL:  I guess one more



     10     question I have.  This was an occurrence similar to



     11     what happened in Kentucky.  So this wasn't the



     12     first time that this situation had occurred.



     13          MR. SHANKS:  This was not the first time the



     14     situation occurred, but it occurred because of



     15     someone else, not him.  He has kept this person



     16     away from the horses.



     17          COMMISSIONER PILLOW:  The first time, does



     18     that person take this drug also that urinated in



     19     the stall?



     20          MR. SHANKS:  Yes.



     21          COMMISSIONER PILLOW:  It was his father.



     22          MR. SHANKS:  I think it was his father.



     23          CHAIRMAN BORST:  The question before us is the



     24     three-year suspension, the $5,000 fine and forfeit



     25     of the purse.  Ready for the motion.  The Chair
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      1     can't make one.



      2          COMMISSIONER SCHENKEL:  I would move approval



      3     of that order.



      4          CHAIRMAN BORST:  It's been moved.  I guess I



      5     could second it and get it on the table.  I second



      6     it.  Any further discussion?



      7          Seeing none, all those in the favor of the



      8     motion say "aye."



      9          THE COMMISSION:  "Aye."



     10          CHAIRMAN BORST:  Those opposed.



     11          (No response.)



     12          CHAIRMAN BORST:  I guess it's unanimous.



     13     Motion's upheld.



     14          Okay.  Moving on the agenda, we will go to



     15     number four, which number three has been stricken



     16     from the agenda, by the way.  Number four is



     17     consideration of the recommended order granting



     18     motion for summary judgment in the matter of IHRC



     19     staff versus John Michael McCreary.



     20          Holly, do you want to start this one?



     21          MS. NEWELL:  This is going to be very similar



     22     to what just happened.  Before you today on this



     23     matter are the proposed findings of fact,



     24     conclusions of law and recommended order issued by



     25     ALJ Kelly Eskew in the matter of IHRC staff versus
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      1     John McCreary.  And, again, on this item, I will be



      2     acting as your counsel.  Lea is acting as counsel



      3     to Commission Staff, and John McCreary is



      4     representing himself.  Mr. McCreary, you're here,



      5     right?  He will come to the lecturn when it's his



      6     turn.



      7          This case stems from an administrative



      8     complaint filed by Commission Staff alleging that



      9     Mr. McCreary violated IHRC medication rules.  The



     10     matter was scheduled to be heard by ALJ Kelly



     11     Eskew.  Commission Staff filed a motion for summary



     12     judgment.  Mr. McCreary responded.  And ALJ Eskew



     13     recommend in her order that Commission Staff's



     14     motion be granted.



     15          Mr. McCreary's penalty for the violation is  a



     16     15-day license suspension and a $500 fine.



     17     Mr. McCreary filed objections to Judge Eskew's



     18     recommended order.  And her recommendation is



     19     before you for your consideration today.



     20          Notice of opportunity to present briefs and



     21     oral arguments was issued by Chairman Borst.  Each



     22     side will have ten minutes for their presentation



     23     today.  And once again, they will be keeping time



     24     over across from the lecturn.



     25          Again, you can ask questions as you see fit.
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      1     At the close of the arguments, you will have four



      2     options; affirming, modifying, dissolving, or



      3     remanding for further proceedings.  If you don't



      4     have any questions, Mr. McCreary will present his



      5     argument first.



      6          CHAIRMAN BORST:  Go ahead, Mr. McCreary.



      7          JOHN MCCREARY:  I'm not as good a talker as



      8     these nice lawyers here.  They really speak nicely.



      9     I commend them on that.



     10          CHAIRMAN BORST:  We may understand you then.



     11          JOHN MCCREARY:  All the information that I'm



     12     about to give you is true to the best of my



     13     knowledge.  It would be all provable by documents



     14     that I could supply at your request.



     15          As the trainer of American Purr, the health



     16     and welfare of this horse has always been my top



     17     priority.  He received a head wound in the starting



     18     gate in a race on August 13th.  And after that,



     19     he was sedated.  And the local anesthetic,



     20     mepivacaine, was used to close the wound by the



     21     track veterinarian.  The healing was good.  The



     22     horse never left the track during this time, and he



     23     was under the constant patrol of track security.



     24          He was released by the veterinarian to resume



     25     training and was reschooled in the gate several
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      1     times by the starter.  He was entered in a maiden



      2     race on September 9th.  And I believe he was



      3     picked to win, as he was already stakes placed in



      4     his first few races.  He ran true to form and won



      5     the race.



      6          A few weeks later I was completely shocked as



      7     I received a notification of a positive for



      8     mepivacaine.  That was a shock to me because no



      9     other administration of this drug had been done



     10     other than closing the wound in August.  This was



     11     my first positive test or any violation ever,



     12     excluding a Banamine overage several years ago.



     13          I dug very deep to see what happened to this.



     14     And I immediately requested a split from UC Davis.



     15          I contacted the RMTC to understand more about



     16     how false positives of mepivacaine could occur.



     17     Doctor Benson informed me that a panel of



     18     scientific experts had determined that mepivacaine



     19     has a threshold of 50 picograms instead of the LOD



     20     at the RMTC accredited labs, for which we use.



     21     This is because of the risk that the trainers may



     22     follow the rules and guidelines and withdrawal



     23     times and still get a positive test because of the



     24     increasing sensitive testing instruments.



     25          I recently, a few days ago, talked to Petra
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      1     Hartman.  She's the director of Industrial Labs,



      2     our primary lab.  She stated that if my test had



      3     been under 50 picograms, she wouldn't even have



      4     reported this.  It wouldn't have been reported in



      5     Indiana.



      6          However, my test at Industrial was 80



      7     picograms approximately there.  And the split was



      8     quantified from the report at Doctor Stanley at UC



      9     Davis, but it was stated only as being confirmed.



     10     He didn't put the quantity on there.



     11          However, when I called him under the direction



     12     of the stewards, Stan Bowker, Doctor Stanley would



     13     not give me the results.  And he told me I would



     14     have to ask the Indiana Horse Racing Commission for



     15     my quantification of this drug, which I have



     16     requested many times.  There's plenty of documents



     17     to show that, and I've been denied each time.



     18          I, again, assure that this horse had no other



     19     mepivacaine than what was humanely used to suture



     20     this horse up.  And the increasingly sensitive



     21     instruments that are designed to catch true rule



     22     breakers have picked up this small quantity.



     23          On the results of the test from US Davis,



     24     Doctor Stanley, I've got copies of it, has stated



     25     on there if we need any other information or any







�



                                                           25



      1     other help in any way, he would be happy to provide



      2     us with that.  And I believe that this needs to be



      3     examined.  The rules need to be understood a little



      4     better.



      5          The Commission are following their rules of



      6     level of detection to the letter.  They've been



      7     hard-nosed about it.  I guess in one way I commend



      8     them for that.  However, in my case the labs are



      9     already taking some of this guesswork out for them



     10     because there can be -- some of these drugs can



     11     stay in the system in a very, very small amount for



     12     years.  And that's what happened.  With their new



     13     updated test equipment, that's what's happening.



     14          I, you know, we can call Petra Hartman.  She's



     15     our main lab director at the main lab we're using.



     16     We can call Scott Stanley and talk to him about it.



     17     I believe they're the experts on this case.  And we



     18     need to maybe consult with them and see exactly all



     19     the particulars of this case.



     20          And if there's anything I can answer, I'm open



     21     for questions.



     22          CHAIRMAN BORST:  We'll hear the other side,



     23     and then we'll go with the questions.  Thank you.



     24          JOHN MCCREARY:  Thank you.



     25          MS. ELLINGWOOD:  Thank you.  Mr. McCreary was
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      1     licensed as a trainer last year.  And as he



      2     mentioned, he was the trainer for the Quarter Horse



      3     racehorse named American Purr.  American Purr won



      4     race number one at Indiana Grand on September 10,



      5     2016.  And per the norm, post race blood serum and



      6     urine samples were taken and sent to Industrial for



      7     testing.  Industrial reported that the blood serum



      8     sample tested positive for the drug mepivacaine.



      9     Mepivacaine is what is called limited detection



     10     substance, which means that any amount of the



     11     substance in the sample that is detectable by the



     12     lab is enough to constitute a violation of the



     13     rules.



     14          Mr. McCreary was notified of the positive, and



     15     again, as he referenced, asked to have a split sent



     16     to UC Davis for confirmation testing.  UC Davis



     17     received the sample.  After testing, it reported



     18     they had identified mepivacaine in the sample.



     19          Staff then filed Administrative Complaint No.



     20     217002 against Mr. McCreary proposing penalties



     21     that are consistent with the ARCI recommended



     22     penalty, which is a 15-day suspension and a $500



     23     fine.



     24          Chairman Weatherwax assigned the case to ALJ



     25     Eskew to hear the matter.  Mr. McCreary has through
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      1     the course of this been a gentleman and seems like



      2     a very nice person, but I believe he's clouding the



      3     matter with information that isn't really relevant



      4     to the case.  Mr. McCreary inappropriately refers



      5     to an RMTC threshold of 50 picograms per milliliter



      6     as the appropriate threshold in this case, but it's



      7     not.  Just to be clear, the RMTC is a body that



      8     makes recommendations to the ARCI, which are then



      9     voted upon by its body, and then those recommended



     10     drug thresholds are sent to you for your



     11     consideration, and then you adopt them as rules.



     12          So the science that Mr. McCreary is talking



     13     about is irrelevant in that that's not the rule in



     14     Indiana.  The rule in Indiana is that it's a



     15     limited detection drug.  Again, any amount that's



     16     detectable in the serum is enough to trigger a



     17     violation.



     18          While the RMTC certainly has a positive



     19     reputation, what's important here is what the



     20     Commission requires.  And the Commission's rules



     21     are clear in the matter.  Judge Eskew agreed with



     22     this in her order denying Mr. McCreary's request



     23     for a quantitative report.



     24          Just to be clear, UC Davis didn't actually



     25     create a quantitative report that we are denying to
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      1     him.  In a case like this, they won't create a



      2     report unless the Commission Staff asks them to



      3     prepare a data packet, which we didn't do because



      4     it's unnecessary in this case, any case where it's



      5     a limited detection positive, we only need to prove



      6     that it was there.  We don't need to know how much



      7     drug was in the substance.



      8          Mr. McCreary also argues that the amount of



      9     mepivacaine found in American Purr's system



     10     wouldn't be sufficient enough to alter the horse's



     11     performance.  We don't need to prove that.  We only



     12     need to prove that the drug was in the sample in an



     13     amount that violates the Commission's rules.  We've



     14     done that.



     15          Accordingly, we would respectfully request



     16     that the Commission adopt Judge Eskew's recommended



     17     order granting summary judgment for the petitioner.



     18     I'm happy to answer any questions you may have.



     19          CHAIRMAN BORST:  Thank you.  Commissioners,



     20     questions for Mr. McCreary or Lea either one?



     21          COMMISSIONER SCHENKEL:  I guess, Mr. McCreary,



     22     you say the horse received the treatment from the



     23     track vet in July.



     24          JOHN MCCREARY:  In August.



     25          COMMISSIONER SCHENKEL:  Roughly three or four
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      1     weeks before this race.



      2          JOHN MCCREARY:  Next race, yeah.  He was in a



      3     race when he hit his head originally the first



      4     time.



      5          COMMISSIONER SCHENKEL:  And had been cleared



      6     by the track veterinarian and so forth.



      7          JOHN MCCREARY:  Yes.



      8          COMMISSIONER SCHENKEL:  There's no testing



      9     done -- I guess this is a question for Lea.



     10     There's no testing done on that horse again until



     11     it won the race.



     12          MS. ELLINGWOOD:  Right.  We wouldn't be in a



     13     position to test the horse unless the horse won the



     14     race or it were selected for a particular reason or



     15     called for a special by the judges and stewards.



     16          COMMISSIONER SCHENKEL:  I guess another kind



     17     of a different question for Lea.  If this is



     18     upheld, it's a 15 day --



     19          MS. ELLINGWOOD:  Yes.



     20          COMMISSIONER SCHENKEL:  -- suspension, $500



     21     fine?



     22          MS. ELLINGWOOD:  Right.



     23          COMMISSIONER SCHENKEL:  The suspension



     24     starting when?



     25          MS. ELLINGWOOD:  We would work with
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      1     Mr. McCreary.  It usually starts right after the



      2     Commission has approved the recommended order



      3     unless he appeals it.  Mr. McCreary has a right to



      4     appeal the Commission's decision within 15 days of



      5     receiving the final order.  Assuming he did not, it



      6     would take place pretty much immediately.



      7          COMMISSIONER LIGHTLE:  I think, Mike, do you



      8     want to ask a question?



      9          MIKE SMITH:  I want to make one more addition



     10     to the ability to have the horse tested.  We



     11     provide free of charge for anybody that wants to



     12     get their horses tested to see if they're clear.



     13     We've worked that out with the lab.  I think we



     14     started last year for any --



     15          COMMISSIONER SCHENKEL:  That's kind of where I



     16     was going, I guess.



     17          MIKE SMITH:  Any trainer can come to us and



     18     request a panel done on their horse to see if there



     19     is anything positive.  In fact, it's on our



     20     website.  We've actually had one person do a stable



     21     before to make sure they were okay.  But we do



     22     offer that service free of charge if anybody has a



     23     question whether or not their horse may still have



     24     lingering.



     25          COMMISSIONER LIGHTLE:  That kind of answers my
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      1     question because my understanding is that then this



      2     horse had this for the wound, and you just assumed



      3     that it would be out of his system prior to this



      4     race.



      5          JOHN MCCREARY:  Yes, ma'am.



      6          COMMISSIONER LIGHTLE:  But you didn't check



      7     that.



      8          JOHN MCCREARY:  No, I didn't because actually



      9     the drug itself on the withdrawal guidelines, it



     10     says 72 hours.  I'm assuming, man, I've had three



     11     weeks.  However, the scientific advisory committee



     12     has determined, I do have documents about this drug



     13     staying in the system at low levels.



     14          The question here is -- and I agree with



     15     everything they're saying.  I'm not disputing this,



     16     other than one thing, I do not rule out completely



     17     the chance there was contamination somewhere in



     18     this horse after the race or in the test barn or



     19     whatever.  I don't rule that out.  In all



     20     probability, that didn't happen.



     21          What happened -- there's a lot of drugs that



     22     says level of detection in our jurisdiction.  I



     23     understand that.  However, these labs because



     24     they're so up to date, they're RMTC accredited.  We



     25     use only RMTC accredited labs.  Indiana is one of
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      1     the big supporters of that.



      2          The labs are adjusting for minor infractions



      3     of this drug that would be in there from weeks or



      4     months gone by.  They're already adjusting for that



      5     before they turn in the positives to the racing



      6     commission.  And you can check with Miss Hartman on



      7     that or Mr. Stanley.  They'll tell you the same.



      8     That's why I say, Miss Hartman stated to me if my



      9     drug had been 49 picograms, she wouldn't have even



     10     turned it in.  It wouldn't have even been flagged



     11     as a positive.



     12          However, with her it was 80.  We don't know



     13     what it is with UC Davis.  That's the test that



     14     we're in question about is the UC Davis because it



     15     could finish, crucify me.  I mean, I'd be dead in



     16     the water if it was over 50.  I'd have nothing.



     17     But if it's under 50, then he would have never



     18     reported it to start with as a positive.



     19          So there's probably more tests out there



     20     that's never been reported if we're going to back



     21     on this, that was 49.  I'm just saying, this is a



     22     lab -- because we entrust them because they are our



     23     RMTC accredited lab, we hold that organization very



     24     highly in our organization.  We trust them to do



     25     what's fair on some of the little things that are
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      1     in the level of detection is going to be in there



      2     maybe for months, weeks, years or who knows.



      3     They're going to have to weed that out.  That's



      4     their job to do that.  That's why they're



      5     accredited, the RMTC.



      6          COMMISSIONER LIGHTLE:  Thank you.



      7          CHAIRMAN BORST:  The problem with RMTC



      8     standards, that's not what Indiana uses.  Indiana



      9     has its own standards.  The standard is if there's



     10     anything in there, anything, it doesn't matter how



     11     many picograms, it doesn't make any difference.



     12     Apparently there was 81 so that's over the 50.



     13          JOHN MCCREARY:  We don't know -- the split



     14     would be what we would be going by.



     15          CHAIRMAN BORST:  The first test,



     16     approximately.



     17          JOHN MCCREARY:  Approximately, yes, sir.



     18          CHAIRMAN BORST:  Obviously, if this is because



     19     of suturing the wound and numbing the skin and



     20     tissue under it and all that, that's something that



     21     wasn't done on purpose obviously.  But the



     22     standards are the standards.  And I don't know,



     23     maybe next time you have a talk with the



     24     veterinarian and say what are we using here and



     25     make sure you test afterwards.  I don't think you







�



                                                           34



      1     did it on purpose either.  It doesn't sound like



      2     it.



      3          It doesn't make sense three weeks later though



      4     because this is a medium-acting drug.  It's not



      5     like Procaine.  It's a medium.  It should have been



      6     out of the system, like you said, 72 hours or maybe



      7     a little more.



      8          JOHN MCCREARY:  I've talked to a couple other



      9     vets -- I don't mean to interrupt -- about this.



     10     After I talked to them, they say they don't go with



     11     72 hours.  They go longer.  They're a little afraid



     12     of it.  I was not aware of that.



     13          CHAIRMAN BORST:  That's the problem.  There



     14     just can't be anything detected.  Indiana makes it



     15     easy really.  It's either all or none.



     16          JOHN MCCREARY:  I understand that.  However,



     17     if this be the case, how many other trainers have



     18     had a test of 49 picograms, and it's never been



     19     reported because the labs aren't reporting.  I



     20     talked to her directly.



     21          CHAIRMAN BORST:  Either it's in there or not.



     22     You made the argument that the labs are getting



     23     better.  The mass spectrometry are so much more



     24     sensitive.



     25          JOHN MCCREARY:  She doesn't report it to the
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      1     Commission.



      2          CHAIRMAN BORST:  If it's there, it's there.



      3     If it's not, it's not.  That's what Indiana says we



      4     have to go by.  Now, maybe we can change those



      5     rules.  I'm not saying it's right or wrong, but we



      6     can't do that right now.  We have to go by what



      7     rules are in place at this point.



      8          This is another tough one.  These are all



      9     tough ones because it just doesn't make sense



     10     sometimes that you're trying to do the right



     11     thing --



     12          JOHN MCCREARY:  I understand.



     13          CHAIRMAN BORST:  -- and the drug was in there



     14     because of the suturing.  Any other Commission



     15     questions?



     16          COMMISSIONER SCHENKEL:  Was there a



     17     redistribution of the purse involved in this



     18     ruling?



     19          MS. ELLINGWOOD:  Yes.



     20          COMMISSIONER SCHENKEL:  So you had to give up



     21     the?



     22          JOHN MCCREARY:  The purse had never been paid.



     23     I'm not the owner of the horse.  My owner has never



     24     been paid the purse.  And I've never had my ten



     25     percent.  So the purse was never paid.
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      1          MS. ELLINGWOOD:  But the redistribution under



      2     Indiana statute would be part and parcel of the



      3     penalty against Mr. McCreary.



      4          CHAIRMAN BORST:  Any further Commissioner



      5     questions?  Again, we're ready for a motion if



      6     somebody has a motion to accept, deny, amend, or



      7     send it back.



      8          COMMISSIONER PILLOW:  I'm having a problem



      9     with both of these.



     10          COMMISSIONER SCHENKEL:  I would offer a motion



     11     for sake of discussion, and let the Commission



     12     wrestle with it.  And that would be to amend this



     13     suggested order slightly to keep the fine in place



     14     but reduce the suspension to seven days.  I think



     15     it was 15 days?



     16          MS. ELLINGWOOD:  It was 15.  Under the ARCI,



     17     that's the precedent for this particular penalty.



     18          COMMISSIONER SCHENKEL:  I'm suggesting that,



     19     just as I say, from the standpoint to get it out



     20     for discussion and recognizing the difficulty of



     21     this, and the fact that it certainly to me doesn't



     22     appear intentional and to see what the other



     23     Commissioners think of that.



     24          COMMISSIONER PILLOW:  I'll second that.



     25          CHAIRMAN BORST:  Been moved and seconded.  So
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      1     we can talk about this.  It's open for discussion.



      2          MS. NEWELL:  Commissioners, Robin might be



      3     having a hard time with some of you who aren't on



      4     the mike.



      5          COMMISSIONER LIGHTLE:  I'm sorry.  I'm the one



      6     who said I have a big mouth, and you didn't need to



      7     worry about it.



      8          I'm just having a problem with this one, I



      9     think.  Understandably because we do have that



     10     availability of a free test, this would, obviously,



     11     have been the thing that Mr. McCreary could have



     12     taken advantage of and would have been helpful.



     13     But I just have a problem with this one.  I'll go



     14     with let you all talk and talk it through.  If



     15     anybody else has a problem with this, I don't know.



     16          COMMISSIONER SCHENKEL:  I think the Chairman



     17     brought up the fact that rules are rules in



     18     Indiana.  We can't change those at this point.  In



     19     offering the amended version of this, I wasn't



     20     trying to say that we're going to turn our head.



     21     We need to adhere to our rules.  The penalty in my



     22     mind has some leeway, but, again, that's just my



     23     personal opinion.



     24          COMMISSIONER PILLOW:  I will second Greg's.



     25          CHAIRMAN BORST:  I already had you as a
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      1     second.



      2          COMMISSIONER PILLOW:  Third then.



      3          CHAIRMAN BORST:  Any further discussion then?



      4     Motion is for the $500 fine and the forfeit of the



      5     purse and to amend the suspension from 15 to seven



      6     days.  Are we ready for a vote?  All right.



      7          All those in favor say "aye."



      8          THE COMMISSION:  "Aye."



      9          CHAIRMAN BORST:  Those opposed?  The "ayes"



     10     have it unanimously then.



     11          So that's it.  We'll move onto the next case



     12     and the last case thankfully.



     13          The next one is consideration of the



     14     administrative law judge's recommendation, finding



     15     of fact, conclusions of law, ultimate findings of



     16     fact, recommended order in the consolidated matters



     17     of Dylan Davis and Julian Williams.



     18          Nicole Schuster from the Attorney General's



     19     Office will start us off.



     20          MS. SCHUSTER:  Good morning, Commissioners.  I



     21     don't have a big mouth so I'm going to use the



     22     microphone.



     23          This is an oral argument in the administrative



     24     proceeding in the consolidated matter of the



     25     Indiana Horse Racing Commission versus Julian
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      1     Williams and Dylan Davis where the respondents,



      2     Mr. Williams and Mr. Davis, are challenging a



      3     recommended decision by the Administrative Law



      4     Judge Bernard Pylitt.



      5          Specifically on November 22, 2016, Mike Smith,



      6     Executive Director of the Commission, issued



      7     Administrative Complaint No. 216007 against



      8     Mr. Williams and Administrative Complaint No.



      9     216008 against Mr. Davis.



     10          The complaints allege that Mr. Williams and



     11     Mr. Davis were respectively the assistant trainer



     12     and trainer to a horse which had administered to it



     13     an unknown substance on the day the horse was



     14     scheduled to participate in a race.



     15          On January 10, 2017, an order of consolidation



     16     was issued consolidating these two matters.  The



     17     complaint against Mr. Davis was amended on



     18     February 20, 2017.  Mr. Williams and Mr. Davis



     19     responded to the complaints in a timely manner.



     20          On May 25, 2017, ALJ Pylitt issued his



     21     findings of fact, conclusions of law, and



     22     recommended order in this case.  The recommended



     23     penalty for both respondents was a 60-day



     24     suspension and a thousand dollar fine.  On June 9,



     25     2017, Mr. Williams and Mr. Davis filed their
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      1     objections to the recommended order.  On August 17,



      2     2017, Mr. Williams, Mr. Davis, and the Commission



      3     Staff filed their respective briefs in this matter.



      4          Today, August 25, 2017, the Commission is



      5     affording the parties the opportunity to present



      6     oral arguments.  Commissioners Borst, Schenkel,



      7     Pillow, and Lightle are present for the argument.



      8     Presentations will be limited to ten minutes a



      9     side.  And Commissioners are free to ask questions



     10     at any time.



     11          At the conclusion of the argument, the



     12     Commissioners will deliberate on whether to affirm,



     13     modify, resolve, or remand for further proceedings



     14     of the proposed decision of the administrative law



     15     judge.  The Commission's decision will be based



     16     solely on the record before it.  Thank you.



     17          CHAIRMAN BORST:  Thank you.  Who's here to



     18     lead us off?



     19          MR. TAYLOR:  Good morning, Commissioners.  My



     20     name is Howard Taylor.  I represent Mr. Davis and



     21     Mr. Williams in this matter.  You had stated that



     22     the other two cases that you've heard were tough.



     23     I think this is a little tougher than that even.  I



     24     will try to make this as easy and clear as



     25     possible.
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      1          Preliminarily, I think you're all familiar



      2     that there's a higher case, Estvanko and something



      3     versus the Commission where -- I don't have the



      4     cite, I'm sorry -- where a trainer was deemed



      5     responsible.  It's a Thoroughbred case.  A vet was



      6     reported by a security guard to go into a stall on



      7     a horse that was in to go here at Indy.  And the



      8     security guard reported it.  And it was a very



      9     complicated case.  The decision of the Commission,



     10     and they were struggling with the decision to



     11     suspend the trainer.  But that was the decision



     12     that you ruled.



     13          This is a dramatically different case.  In



     14     that case, it dealt with Thoroughbreds.  There's an



     15     in-to-go sign on the door of the stall of every



     16     horse.  And no veterinarian is allowed in that



     17     stall on that day without a security guard present.



     18     It's a per se violation just having the vet walk



     19     into the stall.



     20          This was dealing with Standardbreds, a totally



     21     different situation.  In the Standardbred industry,



     22     the horses go to a paddock three to four hours



     23     before a race.  All horses have to report to the



     24     paddock.  They have to go with Commission



     25     licensees.  And there is a veterinarian appointed
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      1     by the Commission for -- they serve on one-week



      2     rotations.  And they administer Lasix one single



      3     vet to every horses, as opposed to your vet



      4     administering the Lasix to your horse in the stall



      5     on Thoroughbreds.  This is in a secured area.  You



      6     have to be licensed and pass through a check in.



      7          Moreover, there is a room -- I guess, Indiana



      8     has an integrity program.  In that integrity



      9     program, they have the veterinarian in a locked



     10     room with a security guard.  So nobody knows what



     11     goes on in that room but these two individuals.  So



     12     it's a much more secured area.



     13          Now, what is alleged to have happened is that



     14     the security guard, David Hicks, alleges that he



     15     saw Doctor Baliga, who was the designated by the



     16     Commission Lasix vet on that day, draw, take a vile



     17     out of his pocket, draw something from that vile



     18     into a syringe and then put the Lasix in, fill it



     19     up with Lasix and put it back in his pocket.



     20          First, let's get to the Estvanko case.  It



     21     doesn't apply here.  It's a totally different



     22     situation.  There's no per se violation.  Yet,



     23     Judge Pylitt, he found, took official notice, which



     24     is judicial notice, of the Estvanko case in that



     25     the trainer would be per se responsible for this
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      1     violation, just as he was in the Estvanko case.



      2     That's not the case.  It's a totally different



      3     situation.



      4          Number two is he qualified Doctor Waterman in



      5     that case as an expert in equine medicine.  And I



      6     wasn't there.  I don't know what cross-examination,



      7     but I had some questions about Doctor Waterman's



      8     credentials.  I asked him, Doctor Waterman, a



      9     supposed expert in equine medicine, had never



     10     worked in a laboratory, had never worked doing



     11     research on medicine, had never worked with a



     12     horse.  He worked at a small animal clinic.



     13          I challenged his credentials at the hearing.



     14     And Miss Newell said, Doctor Waterman, why don't



     15     you tell us what makes you an expert.  His response



     16     was, you know, that's a difficult question.  I'm



     17     not really sure.  I said, well, clearly he's not



     18     qualified.  Judge Pylitt qualified him based on the



     19     Estvanko case, based on the fact he had been



     20     qualified in a prior case, which I wasn't part of.



     21     I didn't have a chance to cross-examine him.  I



     22     don't think he's qualified to this day, and I think



     23     Doctor Waterman doesn't think he's qualified.



     24          So getting back to our case, David Hicks



     25     reported that he saw Doctor Baliga pull something
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      1     out from a vile, put it back in his pocket.  The



      2     normal course, and Mr. Hicks admits at trial, the



      3     normal thing to do would be what are you doing,



      4     what is that and grab it.  He's a security guard.



      5     He's in the locked room with just the doctor.



      6     That's what he's supposed to do.  He's supposed to



      7     protect the horses.



      8          He didn't say a word.  He then followed Doctor



      9     Baliga and waited until he allegedly pulled the



     10     needle out of his pocket and gave it to my client's



     11     horse.  Now, my clients, it's undisputed they



     12     weren't there that day.  But he gave it to my



     13     clients' horse supposedly.  Hicks never said a



     14     word.



     15          Three races later he goes and reports it to



     16     the judge.  They scratched the horse.  They asked



     17     my client.  He wants it scratched.  He doesn't want



     18     a horse in to race with something that could cause



     19     a positive.  He insists that the horse get tested,



     20     which I'm sure they were going to do anyway.  You



     21     know what the horse tested positive for?  Lasix,



     22     only Lasix.



     23          Now, David Hicks was -- he gave a version



     24     of -- he was called down to security, gave a



     25     recorded statement that night right after it
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      1     happened, freshest in his mind.  And in that



      2     statement, he said a lot of things primarily that



      3     he went back to the Lasix room, looked all through



      4     the trash cans clear to the bottom, couldn't find



      5     anything.  Two months later he's in Miss Newell's



      6     office and gives an affidavit, which is prepared, I



      7     guess, by counsel.  He gives an affidavit that says



      8     he found the vile in the room.  At deposition he



      9     found the vile in the room, and at the hearing he



     10     found the vile in the room.



     11          I kept cross-examining him.  That night you



     12     said you didn't find the vile to the point if you



     13     read the transcript on two separate occasions,



     14     Judge Pylitt said that's enough questioning, you've



     15     impeached his testimony.  That's in the transcript



     16     that David Hicks on two different occasions on two



     17     different issues his testimony was impeached by me.



     18          He's the only eyewitness to this thing.  If he



     19     doesn't report this, there's nothing to even talk



     20     about here.  Yet, Judge Pylitt somehow found that



     21     he's the only credible witness because he had no



     22     axe to grind.  There's a little blurb in the



     23     transcript that Mr. Hicks had a prior conflict.  So



     24     there is a potential axe to grind.



     25          However, there's nothing to this.  There's one
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      1     eyewitness that says he saw something under dubious



      2     circumstances never said a word or confronted the



      3     vet at the time and changed his story four



      4     different times.  I don't know what to say other



      5     than that you have testing done that had six months



      6     to test this vile, and there's some confusion.  The



      7     Commission is going to tell you it's my fault



      8     because after six months, I filed a motion that



      9     they couldn't put any evidence of the vile on



     10     because I thought it was unfair to my client and



     11     prejudicial.  And somehow they don't take the blame



     12     for the six months that they couldn't produce a



     13     result on this vile.



     14          There was some evidence from Miss Hartman at



     15     the trial that the vile only tested positive for



     16     Lasix.  There's nothing to this case.  There



     17     shouldn't be a case.  There was no case.  The



     18     judges didn't blame my clients.  They didn't.



     19     Mr. Smith, based on the Estvanko case, that's his



     20     testimony, decided to charge the trainers, who



     21     Dylan was in Delaware at the time.  The second



     22     trainer had another horse in a stakes race in Ohio.



     23     They weren't even there.



     24          If they were there, they couldn't have done



     25     anything anyway.  They could not see Doctor
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      1     Baliga's actions, if there were any, because they



      2     occurred in a locked room with only the security



      3     guard, who was there to protect my client or people



      4     like him.



      5          Just to me this case is unbelievable that it's



      6     here.  Ms. Newell says the absence of evidence is



      7     not the evidence of absence.  The trainer



      8     responsibility rule says that the trainer is



      9     responsible for the presence of a prohibited drug



     10     found in the horse.  That's the rule.  There was no



     11     presence of any drug.  There was nothing found in



     12     this horse that wasn't supposed to be there.



     13          There is no violation of the trainer



     14     responsibility rule.  And my clients could have



     15     done nothing, even if there was something done



     16     illegally.  Could have done nothing to know about



     17     it or to prevent it.



     18          To fine them, to suspend them is patently



     19     unfair and takes them out of business for months



     20     for something they didn't do, they didn't



     21     participate in, and they didn't know about, and



     22     they couldn't have stopped even if they wanted to.



     23     With that, I'm open to any questions.



     24          CHAIRMAN BORST:  Thank you, Mr. Taylor.  We'll



     25     hear the other side here, and then I'm sure we'll
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      1     have some questions.  Holly.



      2          MS. NEWELL:  Chairman Borst, Commissioners,



      3     today we ask that you affirm Judge Pylitt's



      4     recommended order in this case.  The order



      5     concluded that there was prohibited race day



      6     contact with the Standardbred racehorse, IAM



      7     Bonasera, who received a race day injection in



      8     violation of Indiana's key integrity rules.



      9          On April 24 and April 25 of this year, ALJ



     10     Pylitt presided over a ten-hour hearing.  Mr. Davis



     11     and Mr. Williams were represented by Mr. Taylor,



     12     who provided counsel throughout the proceedings.



     13     Commission Staff called five witnesses and entered



     14     16 pieces of evidence into the record.  Mr. Davis



     15     and Mr. Williams called four witnesses and entered



     16     five pieces of evidence into the record.  The



     17     hearing transcript is here today.  It's 453 pages



     18     long.



     19          Today I have ten minutes to tell you why Judge



     20     Pylitt's recommended order should be adopted by



     21     this Commission.  Judge Pylitt spent more than ten



     22     hours at the hearing.  After careful deliberation,



     23     he issued a 45-page recommended order, which you



     24     all have seen.



     25          Unfortunately, these ten minutes will not
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      1     allow me to convey everything that happened at that



      2     hearing or everything that Judge Pylitt concluded



      3     in his recommended order.  I cannot go through all



      4     the evidence and testimony that fully support Judge



      5     Pylitt's recommended order.  However, I can use



      6     this time to highlight some of the salient points



      7     that resulted in the ALJ's well-reasoned and fully



      8     supported recommendations.



      9          Specifically, I will focus on a few points.



     10     First, the two IHRC rules that loom large over this



     11     proceeding, specifically, trainer responsibility



     12     and the prohibition against race day



     13     administration.  Second, Commission Staff's



     14     witnesses were impartial and disinterested in the



     15     outcome of this proceeding and providing consistent



     16     testimony in all material respects.  Finally, I'll



     17     remind you again that Judge Pylitt spent



     18     considerable time hearing this case and considering



     19     the evidence.



     20          Let's start at the beginning, which was about



     21     11 months ago on September 30, 2016.  Hoosier Park



     22     security guard, David Hicks, was working his usual



     23     job at the track acting as Lasix escort to the



     24     veterinarian administering Lasix.  That vet was



     25     Doctor Baliga, as Mr. Taylor mentioned.  What
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      1     Mr. Taylor did not mention was that Doctor Baliga



      2     is Dylan Davis's regular vet.  Dylan Davis pays



      3     thousands of dollars of bills to Doctor Baliga



      4     every month.



      5          On this particular day, Mr. Hicks was watching



      6     the veterinarian prepare Lasix shots and watching



      7     the vet inject the horses with Lasix.  Something



      8     happened during Lasix prep.  Specifically,



      9     Mr. Hicks saw the veterinarian draw something other



     10     than Lasix into a Lasix syringe.  Meanwhile, the



     11     Standardbred racehorse IAM Bonasera was entered in



     12     the fifth race at Hoosier Park.  He was scheduled



     13     to receive Lasix.  And his home until race was his



     14     assigned stall in the paddock.



     15          When it came time for IAM Bonasera to receive



     16     Lasix, the horse received something that wasn't



     17     just Lasix.  He received a special concoction that



     18     Mr. Hicks had witnessed the doctor preparing.  Race



     19     day injections for horses are strictly forbidden by



     20     the rules of racing.  With only very specific



     21     exceptions, no substance, foreign or otherwise, may



     22     be administered to a horse within 24 hours of race



     23     time.



     24          This violation strikes at the heart of



     25     integrity in horse racing.  The Commission has in







�



                                                           51



      1     place trainer responsibility rules that make the



      2     trainer and assistant trainer responsible for the



      3     condition of the horse and the presence of any



      4     prohibited substance in the horse.



      5          In December of last year, the Commission Staff



      6     issued administrative complaints against the



      7     trainer and assistant trainer of IAM Bonasera,



      8     Mr. Davis and Mr. Williams respectively.  Davis and



      9     Williams requested a hearing, and ALJ Pylitt was



     10     assigned to hear the matter.  ALJ Pylitt is a



     11     former Hamilton County Superior Court judge who was



     12     approved by the Commission in the matter by the



     13     former IHRC chairman.



     14          The ALJ independently weighed the evidence



     15     presented at the hearing and made recommendations



     16     based exclusively on that record.  Judge Pylitt



     17     heard testimony and considered evidence and



     18     concluded that on September 30, 2016, IAM Bonasera



     19     was injected with something other than Lasix hours



     20     before the horse was scheduled to run.



     21          Specifically, the recommended order includes



     22     the following points:  Substantial, credible, and



     23     reliable evidence support the conclusion that the



     24     Standardbred racehorse IAM Bonasera received a



     25     prohibited injection on September 30, 2016; and as
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      1     the trainer and assistant trainer of the horse IAM



      2     Bonasera, Davis and Williams are ultimately



      3     responsible for the condition of the horse and the



      4     presence of any prohibited substance.



      5          Judge Pylitt's order is thoroughly supported



      6     by cited references to the evidence in the record.



      7     His order is a fair reflection of what occurred at



      8     the hearing in late April.  Judge Pylitt observed



      9     each witness's demeanor and saw every piece of



     10     evidence.  He thoroughly documented the persuasive,



     11     credible, and reliable evidence in his order.



     12          In spite of Judge Pylitt's order and evidence



     13     supporting his conclusions, Davis and Williams



     14     argue that his recommended order is flawed because



     15     there was no positive test.  However, there was no



     16     evidence of a test at all.  There's nothing in the



     17     record to show what was or was not in the horse's



     18     system.  Davis and Williams never requested the



     19     results from IAM Bonasera's testing that day.



     20     Accordingly, no such evidence was presented to the



     21     ALJ for consideration.



     22          Even so, there is nothing in the IHRC rules



     23     that require a positive test to establish a



     24     violation of the 24-hour rule.  In this case, we



     25     are relying on eyewitness testimony.  In this
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      1     instance, the rule violation occurred the moment



      2     the needle pierced IAM Bonasera's neck within four



      3     or five hours of race time.  The gelding had been



      4     injected with a substance, foreign or otherwise,



      5     and the rule was violated irrespective of the lab



      6     finding.



      7          There is no support for the argument that a



      8     clean test establishes that a rule wasn't violated.



      9     Science and sound reasoning and IHRC rules all



     10     refute that argument.  To suggest that IAM Bonasera



     11     had to have a bad test in order to show that he had



     12     been injected is unreasonable.  There are thousands



     13     of substances for which science cannot test.  Folks



     14     who want to play backside chemist are always trying



     15     new things.  It can take time to catch up with the



     16     latest in cheating.



     17          It is perhaps helpful to liken this to sports



     18     involving human athletes.  Perhaps, you all



     19     remember Lance Armstrong.  He won the Tour de



     20     France an unmatched 17 consecutive times.  There



     21     were allegations of doping throughout his career.



     22     It wasn't until well after he retired that he



     23     admitted that, yes, he had been doping.



     24          In 1999, Armstrong's dope of choice was EPO, a



     25     blood booster.  In 1999, there was no test for EPO.
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      1     Today, we can and do test for EPO in racehorses.



      2     All of this by way of example is there are



      3     unfortunately substances for which we do not yet



      4     have a test.  A clean test is simply not proof that



      5     horse was not injected.  We have an eyewitness



      6     account of what happened.



      7          Petra Hartman and Doctor Scot Waterman, whose



      8     credentials I believe are without question despite



      9     what Mr. Taylor has to say, both testified about



     10     this at the hearing before Judge Pylitt.



     11          Williams and Dave also continue to attempt to



     12     attack the credibility of Mr. Hicks, the Commission



     13     Staff eyewitness.  In fact, the one eyewitness



     14     whose credibility probably should be considered is



     15     Doctor Baliga's.  He's facing disciplinary action



     16     as a result of this charge.  And he is the one who



     17     has a vested interest in the outcome of this case.



     18          Mr. Hicks has endured aggressive



     19     cross-examination and a thorough deposition.  His



     20     story remains consistent on these two most



     21     important points:  The vet drew up a special



     22     concoction, and then he injected that into IAM



     23     Bonasera.  Williams' and Davis' attempts to



     24     discredit Mr. Hicks have fallen short.  If he may



     25     have wavered on insignificant collateral issues, it
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      1     has no bearing on the central issue.  He saw an



      2     impermissible race day injection.



      3          Commission Staff respectfully requests that



      4     the Commission affirm ALJ Pylitt's recommended



      5     order.  It is inappropriate to dismantle the



      6     recommendations which stem from a well-contested



      7     hearing in which Davis and Williams had counsel.



      8     The evidence supports the conclusion that IAM



      9     Bonasera was injected on race day.  After



     10     considering all the evidence presented, Judge



     11     Pylitt agreed and made the recommended order that



     12     is before you today.  We respectfully request that



     13     the Commission affirm his detailed and



     14     well-documented decision.  Thank you.



     15          CHAIRMAN BORST:  Thank you.  Just to confirm,



     16     the fine was changed, wasn't it, from 2,000 to



     17     1,000?



     18          MS. NEWELL:  You're correct.  The



     19     administrative complaint was amended and the fine



     20     both decreased, but it also added days to Dylan



     21     Davis.  The initial administrative complaint did



     22     not contemplate Dylan Davis serving a suspension.



     23     After we got through discovery and realized where



     24     everybody was or was not, the Executive Director



     25     wanted to amend that complaint to penalize
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      1     Mr. Davis consistent with Mr. Williams.



      2          CHAIRMAN BORST:  So they each serve a thousand



      3     dollars and --



      4          MS. NEWELL:  Sixty days, yes, sir.



      5          CHAIRMAN BORST:  Okay, Commission members.  We



      6     have another tough one here, somewhat of a he said



      7     she said, but there are some things, I think, that



      8     help make it clear.  Any questions?



      9          COMMISSIONER SCHENKEL:  Yeah.  Probably for



     10     Commission Staff here.  Where is Doctor Baliga in



     11     this argument in terms of, I guess not argument?



     12     But is he subject to -- there's no provision here



     13     for his suspension.  He is suspended already; is



     14     that correct?



     15          MS. NEWELL:  All due respect, I'm not going to



     16     go there because it may come before you at a later



     17     date so I don't want to do anything that would



     18     spoil you for hearing something about Doctor Baliga



     19     later on.  I'm not trying to dodge the question.  I



     20     apologize.



     21          COMMISSIONER SCHENKEL:  I understand it's a



     22     tricky situation because of the other case.



     23          MS. NEWELL:  Right.



     24          COMMISSIONER PILLOW:  The only question I have



     25     is what is the Attorney General's interest in this
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      1     case?



      2          MS. SCHUSTER:  Commissioner, we have no



      3     interest.  We are here as your counsel in this



      4     matter.  Ms. Newell is appearing for the state in



      5     this matter, and Miss Ellingwood, I understand, had



      6     some interaction such that to avoid all appearance



      7     of impropriety, I'm here as your counsel in this



      8     particular matter.  No interest, just to serve as



      9     your attorney.



     10          COMMISSIONER SCHENKEL:  I guess the other



     11     question I have then is for either attorney:  There



     12     were no test results?



     13          MS. NEWELL:  There were test results.



     14     However, they were not requested by opposing



     15     counsel so they never became part of the record.



     16          COMMISSIONER SCHENKEL:  So no test results as



     17     a part of the record.



     18          MR. TAYLOR:  That's not accurate, I don't



     19     believe.  First, I did request test results, but it



     20     was a gotcha situation.  I requested the post-race



     21     test results from IAM Bonasera.  I was denied them.



     22     At the hearing they told me why I was denied them



     23     is because he was scratched.  So there was no



     24     post-race test.  I think it's clear that I wanted



     25     the results from that testing that day.
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      1          MS. NEWELL:  But it's not what you asked for.



      2          MR. TAYLOR:  I made -- it's my turn.  I made



      3     the mistake of asking for the post-race tests,



      4     which are the testing on the horse after the race.



      5     The horse was scratched, but actually he was tested



      6     after the race would have gone off so it should



      7     have been a post-race test.  I was never provided



      8     with that.  They would have if they would have



      9     found Lasix, I'm sure.



     10          And there was some testimony by Ms. Hartman



     11     that the vile in question was tested.  And that



     12     this vile that appeared magically only had Lasix in



     13     it.  So to make a finding, you have to find a



     14     violation of trainer responsibility rule.  And



     15     there can be no violation.



     16          The only thing that Hicks is alleging was



     17     present was a vile, which that's a question in and



     18     of itself, but more importantly, the vile only had



     19     Lasix tested in it, which is what it was supposed



     20     to.  I mean, the horse was a Lasix horse.  He was



     21     supposed to get Lasix.



     22          If you can prove that my client could have



     23     known, which he couldn't have known about this



     24     administration, it was just Lasix.  And there is no



     25     evidence otherwise.  To fine or suspend a trainer
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      1     based on a violation of the trainer responsibility



      2     rule that cannot and has not been proved is just



      3     wrong.



      4          CHAIRMAN BORST:  I have a general question.



      5     How often does a horse race and not have a trainer



      6     present or in Indiana an assistant trainer?  How



      7     often does that happen?



      8          MR. TAYLOR:  That is a rare -- I'm a trainer,



      9     driver, owner myself so I think I could answer the



     10     question.



     11          CHAIRMAN BORST:  Okay.



     12          MR. TAYLOR:  It is a rarity, but it does



     13     happen.  In this case Dylan has two stables, one in



     14     Delaware, which is the main stable, and then he had



     15     a fairly large, like, 15 horses in Indiana.  That's



     16     why he had a designated second trainer, which is



     17     Julian Williams.



     18          CHAIRMAN BORST:  Who was in Ohio?



     19          MR. TAYLOR:  That particular day there was a



     20     major stakes race for the best horses in the



     21     country in Ohio, and he had to go there with that



     22     horse.  That is the only, and Mr. Williams



     23     testified at trial, that's the only day for the two



     24     years that he was out there or the year he was out



     25     there, that the Davis stable raced a horse, and he
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      1     didn't go.  It is a rarity.



      2          I submit it wouldn't make a different because



      3     whatever Doctor Baliga did or didn't do was in a



      4     locked room where Julian would not have been able



      5     to see anyway.



      6          CHAIRMAN BORST:  I guess what bothers me is



      7     that both trainers were not there.  Doctor Baliga



      8     actually is the veterinarian for the horses.  He



      9     lied.  He said there was no vile.  Then later on he



     10     said, yes, there was.  He changed his testimony.



     11          The records were not complete for that



     12     evening.  There's just so many pieces of this



     13     puzzle that just don't make sense.  It's a he said



     14     she said, except for some of these things.  I'm not



     15     even referring to the previous case or Doctor



     16     Waterman.  Really none of that has anything to do



     17     with this.  I agree with you on that.



     18          MR. TAYLOR:  If you don't apply the Estvanko



     19     ruling, then you can't fine or suspend Julian



     20     Williams because --



     21          CHAIRMAN BORST:  Sure you can.  You look at



     22     the RC rules and go by those.



     23          MR. TAYLOR:  I'm sorry?



     24          CHAIRMAN BORST:  The ARCI rules, you go by



     25     those too.
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      1          MR. TAYLOR:  As a second trainer?



      2          CHAIRMAN BORST:  Indiana, I believe, is the



      3     only state that has a trainer and assistant, as far



      4     as I know.  It's just weird they were neither one



      5     there.  Why would this horse be the one that's



      6     alleged to have the extra injection?  It just



      7     doesn't make sense.



      8          MR. TAYLOR:  Okay.  That is if you believe



      9     that something happened, which also doesn't make



     10     sense.



     11          CHAIRMAN BORST:  Something happened because



     12     the records are not complete.  A lie was confirmed.



     13     Something happened.



     14          MR. TAYLOR:  What?



     15          CHAIRMAN BORST:  A lie was confirmed.



     16          MR. TAYLOR:  I respectfully disagree with the



     17     characterization of a lie.  If you read Doctor



     18     Baliga's testimony --



     19          CHAIRMAN BORST:  He said he was under stress.



     20          MR. TAYLOR:  He said he didn't remember and



     21     remembered several days later.  At that point he



     22     had been disciplined so he didn't think it was



     23     worth going back.



     24          CHAIRMAN BORST:  Anyway, he was not truthful



     25     for whatever reason.







�



                                                           62



      1          MR. TAYLOR:  Not truthful and incorrect.



      2          CHAIRMAN BORST:  He first said he didn't have



      3     a vile, and later on he said he did. That's been



      4     identified in substance.



      5          MR. TAYLOR:  That's not to say he lied.  His



      6     testimony is that he didn't remember until later.



      7     So to say that somebody is lying, I don't have a



      8     perfect memory.  I submit that the Commission



      9     doesn't have perfect memory.  There's things,



     10     especially under stress, that you forget.



     11          CHAIRMAN BORST:  I will agree with you on that



     12     to a degree.  Okay.  Any other questions by



     13     Commission Members?  Okay.  Thank you, Mr. Taylor.



     14          The recommendation before us for each -- do we



     15     need to do these individually or this is all in



     16     one, right?



     17          MS. NEWELL:  I will refer you to Nicole.



     18          CHAIRMAN BORST:  I will refer to our counsel.



     19     We're going to make it work.  We can do this whole



     20     thing at one time, right?



     21          MS. SCHUSTER:  The matter is consolidated.



     22     The penalties are assigned to each individual.



     23          CHAIRMAN BORST:  All in one motion it can be



     24     done?



     25          MS. SCHUSTER:  Yes, as long as the motion is
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      1     detailed as to what you're doing.



      2          CHAIRMAN BORST:  The recommendation is



      3     Mr. Williams, a thousand dollar fine and 60-day



      4     suspension and Mr. Davis a thousand dollar fine,



      5     60-day suspension.  That's the recommendation.  Do



      6     we have a motion?



      7          COMMISSIONER SCHENKEL:  I'll move acceptance



      8     of this recommended order.



      9          COMMISSIONER PILLOW:  I will second.



     10          CHAIRMAN BORST:  It's been moved and seconded



     11     by Mr. Pillow.  Are there any other Commission



     12     Member questions, discussion?



     13          Seeing none, all those in favor of those



     14     recommendations for those two individuals say



     15     "aye."



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN BORST:  Opposed "nay".



     18          (No response.)



     19          CHAIRMAN BORST:  The "ayes" have it



     20     unanimously.  Thank you all for coming.



     21          Let's move onto something better.  Let's go to



     22     some better subjects.  I think Lea is going to give



     23     us an update on legislation from this past session.



     24          MS. ELLINGWOOD:  I am and it's going to be a



     25     ton of fun.







�



                                                           64



      1          In 2017, the House Enrolled Act 1350 went into



      2     effect making a number of changes to horse racing



      3     related statutes.  You have all received a copy of



      4     the bill, and you're intelligent people.  So I'm



      5     not going to go through it in a painstaking detail,



      6     but I do want to run through all the changes that



      7     were made very briefly for people who may not have



      8     read the bill.  Of course, as always, please feel



      9     free to stop me if you've got any questions.



     10          First, the bill gives IHRC staff latitude in



     11     paying for certain expenditures without going



     12     through the Department of Administration contract



     13     process, which can be onerous and difficult.  The



     14     Commission can use that latitude for things like



     15     emergency purchases, forensic and expert witnesses,



     16     equipment under $10,000, and drug and forensic



     17     testing.



     18          The bill also exempts claiming races from



     19     sales tax.  It requires that IHRC to license



     20     breeders and stallion owners.  And just as an aside



     21     on that matter, the Commission anticipates



     22     licensing breeders and stallion owners beginning



     23     the 2018 race season.  We don't really practically



     24     have the ability to put that into effect right now.



     25     We're, of course, in the middle of a race meet
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      1     anyway so we wouldn't want to do that.  We have a



      2     attentive goal of having rules for you at the next



      3     or the last Commission meeting of the year.



      4          The bill also extends the prohibition on



      5     wagering at racinos to Commissioners, certain



      6     Commission employee's and their spouses.  So no



      7     more going downstairs and playing the slots.



      8          It also legalizes advance deposit wagering.



      9     Staff is currently working on draft rules.  We're



     10     working with both Centaur and other industry



     11     stakeholders to come up with what we think is going



     12     to be a good set of rules to get this implemented



     13     as soon as possible.



     14          The new bill also gives the judges and the



     15     stewards discretion regarding the penalty for



     16     failure to take a breath test.  As you may recall,



     17     this is the only penalty that's actually specified



     18     in statute.  It didn't really give us the latitude



     19     to adjust the penalty where we thought it was



     20     appropriate to do that.  So that requirement has



     21     been taken out of the statute.



     22          The bill also eliminates the restriction on



     23     the amount of money that can be paid for



     24     promotional expenses.  It clarifies that the



     25     Commission will bear the cost of primary sample
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      1     testing.  This isn't actually a change of practice.



      2     It's just a clarification.



      3          It allows a track or commission vet to perform



      4     endoscopic exams on horses that are scheduled to



      5     race that day and allows those vets to be paid for



      6     his or her work.



      7          It also clarifies the offsite areas that IHRC



      8     security or employees may search.  That includes



      9     training facilities and training farms.  Again,



     10     that's not really a change, more of a



     11     clarification.



     12          It also reinstates the provision that requires



     13     IHRC to distribute $150,000 to the Board of Animal



     14     Health to pay for costs that are associated with



     15     equine health and care programs.  This change



     16     was -- it was accidentally modified in a previous



     17     bill.  We're just putting the language back the way



     18     it used to be.



     19          And, finally, it provides that the Commission



     20     Staff can collect fingerprints for licensed



     21     applicants more frequently than every five years.



     22     As you can imagine, there are probably some



     23     instances where a license applicant might be fined.



     24     One year they apply, and they may have accrued some



     25     criminal charges that would maybe not make them
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      1     suitable for licensure.  So this gives us the



      2     ability to check more frequently on fingerprints to



      3     make sure the people we are letting on the backside



      4     are suitable to be back there.  Do you have any



      5     questions?



      6          CHAIRMAN BORST:  Any questions?  Thank you.



      7          MS. ELLINGWOOD:  You are welcome.



      8          CHAIRMAN BORST:  Okay.  We move to the



      9     Commission findings and rulings from April 1, 2017



     10     through August 13, 2017.  I think Holly will lead



     11     us in that.



     12          MS. NEWELL:  Yes, sir.  You guys have 11 pages



     13     of rulings because this is right at the heart of



     14     race season, and we haven't been here to see these



     15     for a while.  I'm happy to take any questions you



     16     might have about any individual rulings.  Upon a



     17     fairly quick review, they seem like fairly standard



     18     rulings, but if you have any questions about this,



     19     I'm happy to take them.



     20          CHAIRMAN BORST:  Do members have any



     21     questions?  There are 13 pages like you said.



     22          Okay.  Seeing none, next on the agenda is



     23     consideration of the following IHRC rules.  I think



     24     Lea is going to lead us in that too.  I think you



     25     should have received copies of this.
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      1          MS. ELLINGWOOD:  Sure.  I'm going to cover



      2     each of these three sections of administrative,



      3     proposed administrative rule changes.  Each



      4     separate one will need a Commission vote on it.  So



      5     I can stop in between if that's easier for you guys



      6     to deal with them than doing them all at once.



      7          With respect to the first entry, like all



      8     other administrative agencies, the Commission's



      9     administrative rules automatically expire every



     10     seven years.  We are given the opportunity to



     11     readopt those rules without changing them in a



     12     shortened rule readoption process.  The rules



     13     before you, those eight rules, are the ones that



     14     are scheduled to expire at the end of this year.



     15     We're trying to be a little proactive and make sure



     16     that we get them adopted well in advance of the end



     17     of the year.



     18          So those rules have been posted by our agency,



     19     by the Legislative Service Agency's website, as



     20     required by statute.  This gives the opportunity



     21     for members of the public to ask us to consider



     22     making changes to the rules.  And we didn't receive



     23     any requests to do so.



     24          So I would just respectfully request that you



     25     approve these Commission rules to be readopted
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      1     without changes before the end of the year.



      2          CHAIRMAN BORST:  Is there a motion?



      3          COMMISSIONER SCHENKEL:  So moved.



      4          COMMISSIONER LIGHTLE:  Second.



      5          CHAIRMAN BORST:  Moved and seconded.  Any



      6     discussion on any particular rules?  Nobody?



      7          MS. ELLINGWOOD:  Nothing, no.



      8          CHAIRMAN BORST:  All right.  Seeing no



      9     further -- is this one that's open to the public?



     10          MS. ELLINGWOOD:  You're welcome to take



     11     questions if you want to.



     12          CHAIRMAN BORST:  This isn't exciting stuff,



     13     but if somebody has a rule change or readoption.



     14          I guess seeing none, those in favor of the



     15     readoption motion say "aye."



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN BORST:  Opposed "nay."



     18          (No response.)



     19          CHAIRMAN BORST:  The "aye's" have it.  That's



     20     number one.



     21          MS. ELLINGWOOD:  Number two is a proposed



     22     emergency rule that just cleans up a typo in an



     23     administrative rule.  The original rule, I think,



     24     it's a flat racing referenced or Standardbred rule



     25     referenced flat racing rule.  So it's just a
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      1     typographical error that we're cleaning up.



      2     Because it's a timeliness issue and because it's



      3     just a typographical error, I respectfully request



      4     the Commission Staff be authorized to move forward



      5     adopting this rule under the Commission emergency



      6     rule writing policy.



      7          CHAIRMAN BORST:  Are there any questions about



      8     the rule?  Seeing none, a motion.



      9          COMMISSIONER LIGHTLE:  I make a motion to



     10     adopt this rule.



     11          COMMISSIONER PILLOW:  Second.



     12          CHAIRMAN BORST:  Been moved and seconded to



     13     adopt.  Any members of the public wish to speak on



     14     this?



     15          Seeing none, all those in favor say "aye."



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN BORST:  Opposed, "nay."



     18          (No response.)



     19          CHAIRMAN BORST:  The "ayes" have it.



     20          MS. ELLINGWOOD:  The final proposed rule



     21     change is a change regarding the decoupling of



     22     racing interests.  These changes were actually



     23     proposed by Centaur in a petition earlier this



     24     year.  As you can see from the material in your



     25     books, the Executive Director exercised his
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      1     authority to issue a waiver of these rules until



      2     such time as the Commission could consider and



      3     approve them.



      4          Mr. Keeler is available.  I don't know, John,



      5     if you want to handle taking any questions with it



      6     or if you want Rick to or Jon.  They're here to



      7     answer any specific questions that you might have



      8     about the impact of the change to the decoupling



      9     rules.



     10          Otherwise, because of the timeliness issue, we



     11     would respectfully request that the Commission



     12     adopt it again under its emergency rule adoption



     13     process pursuant to your policy.



     14          COMMISSIONER SCHENKEL:  Not to belabor it,



     15     John or Rick, has this worked as intended?



     16          RICK MOORE:  It couldn't be working any



     17     better.  It's actually one of the biggest assets



     18     that you've given us to fill races, increase



     19     betting interests, protect the ability to have a



     20     superfecta and at times a trifecta.  I cannot thank



     21     the Commission and particularly Executive Director



     22     Smith for being so proactive on this issue.



     23          COMMISSIONER SCHENKEL:  Good.  Then I would



     24     commend Mr. Smith for his actions.



     25          MIKE SMITH:  All good work but it was their







�



                                                           72



      1     idea.



      2          CHAIRMAN BORST:  That's okay as long as it's



      3     helping racing.  That's what we want.  Any?



      4          MS. ELLINGWOOD:  No, we just need a vote on



      5     it.  I'm just lingering because I'm the next agenda



      6     item too.



      7          CHAIRMAN BORST:  Any motion?



      8          COMMISSIONER SCHENKEL:  Move acceptance.



      9          COMMISSIONER LIGHTLE:  Second.



     10          CHAIRMAN BORST:  Been moved and seconded.  Any



     11     members of the public?  Sounds like this is a good



     12     one so we better go with it.



     13          All those that favor "aye."



     14          THE COMMISSION:  "Aye."



     15          CHAIRMAN BORST:  Opposed, "nay."



     16          (No response.)



     17          CHAIRMAN BORST:  The "ayes" have it.



     18          MS. ELLINGWOOD:  The next item on the agenda



     19     is consideration of addition of another



     20     administrative law judge to our stable, so to



     21     speak.  As you know, the Commission has under



     22     contract three part-time administrative law judges;



     23     Bernard Pylitt, Kelly Eskew, and Ernie Yelton.  And



     24     while we haven't had a ton of disciplinary cases



     25     yet, you never know what is going to happen.  So
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      1     for the sake of keeping the caseload balanced



      2     between administrative law judges, we are



      3     recommending the addition of Michael Buker, whose



      4     resume has been provided to you in your packet.



      5          Mr. Buker is recently retired from a lengthy



      6     career at Ice Miller.  He's a former horse owner,



      7     has extensive experience working with



      8     administrative agencies.  I believe, if I recall



      9     correctly, has had some experience working in



     10     matters related to a racetrack back in the day when



     11     Churchill was around.



     12          So like all of the other administrative law



     13     judges, Mr. Buker will be assigned to cases by the



     14     Chairman.  And we will try to start him out slowly



     15     and get him adjusted to the complicated world of



     16     horse racing, as we do all other administrative law



     17     judges by starting him out on some easier cases.



     18          I'm happy to entertain any questions you may



     19     have, but I think it speaks for itself.



     20          CHAIRMAN BORST:  Is there any kind of



     21     training?  Like you said, you start them out easy.



     22     Do other judges get together and say, okay, here's



     23     the way we do things to get started?



     24          MS. ELLINGWOOD:  I understand the



     25     administrative law judges speak amongst themselves
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      1     with respect to kind of getting up to speed.  We do



      2     provide them, obviously, with a copy of the rules.



      3     The Attorney General's Office sometimes has



      4     training.  It's not routine and regular training,



      5     but they do occasionally have some seminars that



      6     can be attended by ALJs to help them out with their



      7     duties.



      8          Mr. Buker has a lot of experience working with



      9     administrative agencies.  It's just a matter of



     10     getting up to speed on this particular subject



     11     matter, but we haven't had anything formalized.



     12          CHAIRMAN BORST:  I think it would help a



     13     little bit.  Some guidance would help.



     14          MS. ELLINGWOOD:  It might.



     15          CHAIRMAN BORST:  Any questions about



     16     Mr. Buker?  Motion?



     17          COMMISSIONER PILLOW:  I'll make a motion.



     18          COMMISSIONER LIGHTLE:  Second.



     19          CHAIRMAN BORST:  Been moved and seconded to



     20     approve Michael Buker as the fourth judge.



     21          All those in favor say "aye."



     22          THE COMMISSION:  "Aye."



     23          CHAIRMAN BORST:  Opposed, "nay."



     24          (No response.)



     25          CHAIRMAN BORST:  The "ayes" have it.
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      1          Now we're going to discuss, a discussion, just



      2     a discussion regarding the Quarter Horse Racing



      3     Association of Indiana asking the Commission to



      4     adopt RCI breed specific threshold for Clenbuterol.



      5          MIKE SMITH:  Greetings.  Thank you,



      6     Mr. Chairman, Members of the Commission.



      7          One of the issues that came before us, the



      8     Quarter Horse Association expressed concern over, I



      9     guess you could say, overuse or abuse of



     10     Clenbuterol.  Clenbuterol in itself is a wonderful



     11     drug if it's used properly.  When they brought this



     12     to our attention, we decided to do a little bit of



     13     research.



     14          And there are some times that we do



     15     out-of-competition or other things, and we will



     16     take blood samples and do some research through the



     17     labs.  And I can stand here with a great deal of



     18     certainty today and tell you that there is abuse of



     19     Clenbuterol, particularly in the Quarter Horse



     20     population.



     21          The RCI has adopted for the first time a rule



     22     breed specific that deals with Quarter Horses and



     23     Clenbuterol and are making it a limited detection



     24     period.  My understanding, I think the AQHA -- I'm



     25     not speaking for them -- but I think there has been
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      1     talk they are even going to start testing horses



      2     that go through the sale.



      3          And I would suggest at least from what I know



      4     so far, we should proceed down the path of making



      5     Clenbuterol a limited detection drug for Quarter



      6     Horse following along with the RCI rule.



      7          But in particular, for a little bit of



      8     background on the drug.  It is a, if used



      9     constantly and in fairly large doses, a great



     10     anabolic steroid.  And it can help build muscle and



     11     do a lot things to a horse that probably wasn't --



     12     it is a shame because for what it's intended, it's



     13     a good drug.



     14          There are some things, I guess, and Doctor



     15     Borst, you know better than me, there are some



     16     drugs that could take the place of it for lung or



     17     breathing issues.  I wanted to bring this out today



     18     so the discussion could start so no one would be



     19     surprised that we're thinking about this.



     20          And we've done an extensive amount of research



     21     to come to this conclusion after it was brought to



     22     our attention.  I think the one thing that's



     23     probably going to follow behind that is we will be



     24     looking into hair testing at a later date.  In hair



     25     testing, we have the ability to go -- you can't
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      1     tell whether a drug has been in there maybe five to



      2     six months, but you can tell if the drug is



      3     present.  Some of the other jurisdictions have



      4     adopted that.  We would not want to do it right



      5     away because everyone should know that it's coming.



      6     So probably somewhere in the six-month range after



      7     we would adopt or if you decide to adopt a limited



      8     detection for Clenbuterol, we would probably



      9     institute hair testing as well.



     10          CHAIRMAN BORST:  But this would be for the



     11     next season?



     12          MIKE SMITH:  Yes, right.



     13          CHAIRMAN BORST:  Not this racing season.



     14          MIKE SMITH:  It would cause mass casualties.



     15     We wouldn't have any races.



     16          CHAIRMAN BORST:  That's what I figured.  That



     17     gives them plenty of time to stop using it.



     18          MIKE SMITH:  Yes.  We don't want to surprise



     19     anybody.  I committed when I took this job, we



     20     would try not to change rules in the middle of the



     21     stream, unless it was an emergency.  This is close



     22     in my opinion.  I think everybody knows, and we



     23     have actually limited our split lab to one for



     24     splits of Clenbuterol because the level of



     25     detection, that we are certain of the capabilities
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      1     of the different labs.



      2          We are really, really watching the use, and



      3     it's been significant.  Yeah, the idea would be we



      4     will do this, probably pick it up in December or



      5     something.



      6          CHAIRMAN BORST:  Okay.



      7          COMMISSIONER LIGHTLE:  So you're talking zero



      8     tolerance?



      9          MIKE SMITH:  Some people call it zero



     10     tolerance.  Some call it level of detection because



     11     you get into the issue can you detect it.



     12          COMMISSIONER LIGHTLE:  LOD.



     13          CHAIRMAN BORST:  Do we have someone here from



     14     the quarter horse association to speak to this?



     15     Come on forward.



     16          PAUL MARTIN:  I didn't realize I was going to



     17     be speaking.



     18          CHAIRMAN BORST:  We just want to hear your



     19     thoughts.



     20          PAUL MARTIN:  Yes, sir.  I'm Paul Martin,



     21     president of the Indiana Quarter Horse Racing



     22     Association.  We have been thinking about this



     23     whole situation for a long time.  It's quite a



     24     shame that this drug, Clenbuterol, cannot be used



     25     therapeutically like most of us would like to use
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      1     it.  We feel it is being abused.



      2          Our stand with our board of directors, we are



      3     the voice of the horsemen.  And we took a vote and



      4     decided that if the Commission would adopt a zero



      5     tolerance, that we would support that.  We feel



      6     like it's of epidemic proportions.  If you're using



      7     Clenbuterol and using it right, it can really help



      8     your horse get over a bleed issue.  If you're



      9     abusing it and using it as an anabolic steroid, it



     10     can definitely enhance the performance of a horse.



     11     This is what we'd like to get away from.



     12          The other thing is that we know there are



     13     other states that are adopting the zero tolerance



     14     rule because it's also a big problem there.  I



     15     believe Oklahoma, Texas, New Mexico, and California



     16     have already moved on this issue.



     17          So we stand with the Commission if they adopt



     18     a zero tolerance rule.  That being said, we would



     19     also have concerns about level of detection in



     20     contamination.  With a breed specific rule and



     21     we're training at the same track as another breed



     22     that does not have zero tolerance, we would have



     23     some concerns there, but I think that's being



     24     addressed by the Commission.



     25          CHAIRMAN BORST:  Thank you.  Just wanted to
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      1     have you on record that that adds a lot of oomph to



      2     it when you guys are supporting it trying to get



      3     things cleaned up.  Thank you.



      4          PAUL MARTIN:  We're on board.



      5          COMMISSIONER SCHENKEL:  Thank you.



      6          COMMISSIONER LIGHTLE:  Thank you.



      7          CHAIRMAN BORST:  Anybody else in the public



      8     that would like to speak to this discussion?



      9     That's all it is right now.



     10          Okay.  Seeing none, we move to the Centaur



     11     update of various things.  Mr. Keeler, Mr. Moore.



     12     First of all, thank you all for hosting us and



     13     letting us have our meeting here and refreshments



     14     and setting up the room.  You went through a lot of



     15     trouble, and we appreciate it.  It's a perfect



     16     setting.  Thank you.



     17          Who wants to take this?



     18          RICK MOORE:  Rick Moore, vice-president,



     19     general manager of racing Hoosier Park.  With



     20     regard to the newly completed racing administration



     21     building, or the Pitman building, in some circles.



     22          MIKE SMITH:  You can go ahead and talk, but



     23     her suggestions just cost you an extra million.



     24          RICK MOORE:  The good thing about it -- the



     25     building is open.  It's beautiful.  It's working
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      1     magnificently.  The good thing about it in all



      2     seriousness, there was input from everyone that's



      3     taking residence in this building; IHRC, Deena,



      4     Mike, particularly Deena, a lot of input, from ISA,



      5     from president Jack Kieninger, from the medical



      6     staff from Community Hospital, everyone.  It was a



      7     consensus building the way we built the building.



      8          I think it's going to work magnificently for



      9     everyone.  It's something for the entire horse



     10     racing industry to be proud of.  I think we've got



     11     a racing administration building that's second to



     12     none in the country and looking forward to having



     13     everyone.



     14          We're going to have a ribbon cutting and open



     15     house on Tuesday, October 10th from 4 to 6 p.m.



     16     You'll be receiving an invitation on that.  But it



     17     is a magnificent building.  We are so pleased it is



     18     completed and in operation.



     19          MS. PITMAN:  Thank you very much.



     20          MIKE SMITH:  If I might add, they have been



     21     incredibly cooperative making sure our needs as



     22     their regulator have been met, except for they



     23     didn't give us the marble countertops we asked for.



     24     And the whole conversation about Deena because



     25     Deena increased their cost by a million dollars
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      1     probably by redrawing plans.  I'm just kidding.



      2     They were very collaborative, and we really do



      3     appreciate your efforts.



      4          RICK MOORE:  Just one further comment, this is



      5     another testament to the commitment of our chairman



      6     and CEO Rod Ratcliff and our president and COO Jim



      7     Brown to horse racing in Indiana.



      8          CHAIRMAN BORST:  Thank you.  That helps horse



      9     racing again and makes horse racing even better in



     10     the state.  I'm just not going to ask Deena if I



     11     build a home.  That's for sure.  That would be



     12     costly.



     13          We have at least one more thing.



     14          RICK MOORE:  With regards to the Breeders



     15     Crown if I could touch on that, and I'll be very



     16     brief.  We are on course in undertaking really an



     17     event of magnificent proportions, and one that



     18     we've never held here in Indiana before.



     19          Just to remind everyone, it will be on Friday,



     20     October 27th and Saturday, October 28th.  Post



     21     time will be 6 p.m.  There will be the filly mare



     22     races on Friday evening, six of those.  And then



     23     six races on Saturday will feature the colts and



     24     geldings.



     25          We'll have a full slate of activities
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      1     throughout Breeders Crown week, and you'll be



      2     hearing about those.  And you'll be invited to many



      3     of those.  We formed partnerships with TVG, WISH



      4     TV, Twin Spires, Daily Racing Forum to make sure



      5     that the word on the Breeders Crown at Hoosier Park



      6     is out amongst everyone in North America.



      7          All of the Breeders Crown races will be live



      8     on TVG.  Couldn't be more excited about that.



      9     There's all kinds of advertising and marketing



     10     activities going on.  Meetings taking place



     11     literally every day on the Breeders Crown.  And



     12     larger meetings are happening at least once a



     13     month.



     14          I want to thank Commissioner Schenkel for



     15     attending a number of our meetings.  We really



     16     appreciate his input.  We've been selling logo



     17     merchandise.  We have sold sponsorships on all of



     18     our Breeders Crown races.  I'm pleased to say



     19     things are going very, very well.



     20          Invitations will be going out in the next



     21     couple of weeks for the Friday and Saturday



     22     Breeders Crown.  And we're really, really looking



     23     forward to it and think we're going to put on a



     24     Breeders Crown that the Indiana Horse Racing



     25     Commission and all of the citizens of Indiana will
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      1     be proud of.



      2          COMMISSIONER PILLOW:  Rick, when is your next



      3     meeting?



      4          RICK MOORE:  It is next Thursday at 11 a.m. at



      5     Hoosier Park.  We would love to have you attend,



      6     Commissioner.



      7          COMMISSIONER SCHENKEL:  I would offer the



      8     comment for those of you in the room.  Some of you



      9     have been involved in this.  From my perspective,



     10     it's been a real education.  Rick and his entire



     11     staff, Jim and everybody involved, they even



     12     dragged Jon down into this thing too.  The work and



     13     the planning on this is monumental, and it's very



     14     thorough and detailed.



     15          For somebody who's been in the event business



     16     and put on sporting-related things over the years,



     17     the interesting part to me on this is that it's



     18     important to market this for the state of Indiana.



     19     But it's the first event I've ever been a part of



     20     or watched preparation for that if the crowd gets



     21     too big, we're in trouble.  There's a risk that



     22     there's only so much space at that track.  So it's



     23     a unique situation, and it's not like selling



     24     tickets to a football game where you know how many



     25     seats you can sell.
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      1          That's a good problem to have.  I think with



      2     the TV contracts they've come up with and all the



      3     marketing they've done, it's really going to raise



      4     the visibility of Indiana racing.  Thank you for



      5     all you're doing and congratulations.



      6          RICK MOORE:  Thank you, Commissioners.



      7          CHAIRMAN BORST:  Any questions?



      8          COMMISSIONER SCHENKEL:  We have even had a



      9     state legislator from Kentucky who's been



     10     participating.



     11          CHAIRMAN BORST:  Mr. Keeler.



     12          MR. KEELER:  Mr. Chairman, Commissioners, John



     13     Keeler, general counsel for Centaur.  Just to back



     14     cleanup for Rick, there are two technical issues



     15     I'd like to raise with the Commission, if I might.



     16     We filed a petition that is part of your packet.



     17     And to accommodate and make sure we have the proper



     18     equipment and personnel to pull off the Breeders



     19     Crown in a good way, here at Indiana Grand, we



     20     would like to revise the racing date schedule.



     21     Currently, the last date is scheduled for Saturday,



     22     October 28th, which conflicts with the Breeder's



     23     Crown.  So we would like to relocate that back,



     24     switch that date out with the preceding Thursday,



     25     October 26th.  So it would be the same number of







�



                                                           86



      1     race dates with that Friday then being the last day



      2     of Thoroughbred and Quarter Horse racing at Indiana



      3     Grand.  I would be happy to answer any questions



      4     concerning that.



      5          CHAIRMAN BORST:  Mr. Smith.



      6          MIKE SMITH:  I would just like to add we want



      7     to thank them for how they've arranged the



      8     schedule.  There was consideration adding a day or



      9     two.  We have a lot of people that work on a



     10     contractural basis who leave here and go to other



     11     jobs.  They were kind enough to move those dates so



     12     it helps us not have to go out and find 18 new



     13     employees for a one-day event.  We appreciate their



     14     consideration of that.



     15          CHAIRMAN BORST:  It makes sense.  That way



     16     you've got to put out a great event with everything



     17     in order.  Do we need a motion then to accept the



     18     petition?



     19          MS. ELLINGWOOD:  Yes, you will.  To change the



     20     race dates, yes, you will.



     21          CHAIRMAN BORST:  To change the race dates.



     22     You have the race dates then.



     23          MS. ELLINGWOOD:  Yes, we do.



     24          CHAIRMAN BORST:  Is there any motion to change



     25     the race dates?
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      1          COMMISSIONER SCHENKEL:  So moved.



      2          COMMISSIONER LIGHTLE:  Second.



      3          CHAIRMAN BORST:  Been moved and seconded.  Any



      4     questions from the public?



      5          All those in favor, signify by saying "aye".



      6          THE COMMISSION:  "Aye".



      7          CHAIRMAN BORST:  Opposed, "nay."



      8          (No response.)



      9          CHAIRMAN BORST:  The "ayes" have it.  Thank



     10     you.



     11          MR. KEELER:  Mr. Chairman, I have one



     12     additional item in this cleanup technical category.



     13     While I don't know of any specific incidence at



     14     this point, we anticipate that unexpected



     15     circumstances could arise in connection with the



     16     Breeders Crown.  And we just ask that the



     17     Commission grant to the Executive Director express



     18     authority to waive rules that may prove to be



     19     burdensome and get in the way of making this a



     20     successful event.  I know he's indicated a



     21     willingness that he would accept that



     22     responsibility.



     23          CHAIRMAN BORST:  Is that something that's



     24     traditionally done?



     25          MIKE SMITH:  Yeah.
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      1          CHAIRMAN BORST:  Do we need a motion on that



      2     too for the Executive Director the ability to waive



      3     rules?  That's the motion if somebody makes it.



      4          COMMISSIONER PILLOW:  So moved.



      5          COMMISSIONER SCHENKEL:  Second.



      6          CHAIRMAN BORST:  Been moved and seconded.



      7          All those in favor, say "aye".



      8          THE COMMISSION:  "Aye."



      9          CHAIRMAN BORST:  Opposed, "nay."



     10          (No response.)



     11          CHAIRMAN BORST:  The "ayes" have it.  Again,



     12     thank you all for hosting us.  It's very nice.



     13          Okay.  Any old business?  New business.  New



     14     business is coming.



     15          MS. ELLINGWOOD:  Just one thing.  I'll make it



     16     short.  We've become aware that in a technical



     17     corrections bill in 2016, the Legislative Services



     18     Agency inadvertently cut from Indiana Code



     19     4-35-7-12 two provisions regarding the distribution



     20     of slot funds received by the ISA.  The provisions



     21     that were cut are provided in your materials.  And



     22     they include the distribution of slot funds to



     23     Standardbred purses and breed development funds.



     24          Although the error was clearly a clerical one,



     25     the legislature signed that bill.  And as a result,
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      1     we'll have to have a legislative fix to put that



      2     language back in.  However, while I'm comfortable



      3     we'd be able to enforce the language, I presume



      4     that the ISA has continued to distribute funds



      5     according to those provisions.  I would recommend



      6     as a stop gap adopting an administrative rule that



      7     mirrors the language that was inadvertently cut.



      8     That's what's in the material before you today.



      9          What we can do is twofold; one, adopt this



     10     rule which will go into effect with the Legislative



     11     Services Agency under the Commission's emergency



     12     rule adoption process.  And we will also make as a



     13     condition of the receipt of slot funds a



     14     requirement that the ISA continue to distribute



     15     those funds as was established in the statute as a



     16     condition precedent to them continuing to receive



     17     those slot funds in 2017, 2018.



     18          I'm happy to entertain any questions.



     19          COMMISSIONER SCHENKEL:  The second part of



     20     that then would be introduce legislation in 2018.



     21     This rule would only be in effect until at that



     22     time.



     23          MS. ELLINGWOOD:  Well, the fix is really three



     24     fold.  One is to have that language put back in the



     25     legislation.  And that's already on their list to
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      1     do.  We're covered that way.  The second part of



      2     that solution is to adopt the rule that's before



      3     you, which will go into effect -- this is Friday.



      4     So it would go into effect Monday.  And it would



      5     continue to be in effect unless or until we repeal



      6     it.



      7          And the third is to make as a part of the



      8     actual final order approving ISA's application for



      9     receipt of 2018 slots, a requirement that they



     10     continue to distribute the funds as is required



     11     under this language.



     12          COMMISSIONER SCHENKEL:  If we don't do this



     13     and wait for the legislature, it could be until



     14     next July until it happens.



     15          MS. ELLINGWOOD:  It will be until next July.



     16          COMMISSIONER SCHENKEL:  There's been no



     17     distribution that's been missed or anything to this



     18     point?



     19          MS. ELLINGWOOD:  To the best of my knowledge,



     20     no, there hasn't been.  Actually --



     21          COMMISSIONER SCHENKEL:  I'm sure you would



     22     have let us know.



     23          JACK KIENINGER:  We would have brought it to



     24     your attention.



     25          MS. ELLINGWOOD:  He's not here.  I was just
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      1     looking for him.  Nat Hill is the one who



      2     recognized that the provision was gone.  Thank you



      3     to him.  But those are the fixes we think will



      4     remedy the situation.  Respectfully, I request that



      5     you adopt the emergency rule before you so I can



      6     get it into effect on Monday.



      7          COMMISSIONER LIGHTLE:  I move we adopt this



      8     emergency rule.



      9          COMMISSIONER PILLOW:  I second.



     10          CHAIRMAN BORST:  Been moved and seconded to



     11     adopt the emergency rule as I understand it.  Any



     12     comments or questions?



     13          All those in favor, say "aye."



     14          THE COMMISSION:  "Aye."



     15          CHAIRMAN BORST:  Opposed, "nay."



     16          (No response.)



     17          CHAIRMAN BORST:  The "ayes" have it also.



     18     Okay.  Do we have any other new business?  Hold on.



     19          MS. NEWELL:  No, we're good.



     20          CHAIRMAN BORST:  We have no new business.



     21     Since we have no more new business, is there a



     22     motion for adjournment?



     23          COMMISSIONER SCHENKEL:  So moved.



     24          COMMISSIONER PILLOW:  Second.



     25          CHAIRMAN BORST:  Moved and seconded.  All
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      1     those in favor say "aye."



      2          THE COMMISSION:  "Aye."



      3          CHAIRMAN BORST:  We are adjourned.  Thank you



      4     all for attending and thank everybody for their



      5     presentations.



      6          (The IHRC meeting adjourned at 11:33 a.m.)
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      1

         STATE OF INDIANA

      2

         COUNTY OF JOHNSON

      3



      4          I, Robin P. Martz, a Notary Public in and for



      5  said county and state, do hereby certify that the



      6  foregoing matter was taken down in stenograph notes



      7  and afterwards reduced to typewriting under my



      8  direction; and that the typewritten transcript is a



      9  true record of the Indiana Horse Racing Commission



     10  meeting;



     11          I do further certify that I am a disinterested



     12  person in this; that I am not a relative of the



     13  attorneys for any of the parties.



     14          IN WITNESS WHEREOF, I have hereunto set my



     15  hand and affixed my notarial seal this 11th day of



     16  September 2017.



     17



     18                    

                          

     19



     20  My Commission expires:

         March 3, 2024

     21

         Job No. 121175
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