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CHAI RVAN WEATHERWAX: It is now 9:00, and |'d
|ike to start our neeting on a tinely basis because
we have a full agenda. On behalf of all the other
fell ow comm ssioners, | want to wel cone each and
every one of you here today for our hearing and
wel cone you.

At this tinme, Robin, would you raise your
hand.

(At this tinme the oath was admi nistered to the
court reporter by Chairnman Wat herwax.)

CHAl RVAN WEATHERWAX:  First of all, | think
the first order of business would be to recognize a
true leader in our industry, a pillar in this
community, and soneone that a | ot of us have cone
to know for a great long tine. That's Steve
Schaefer. As you well know, Steve's funeral was
yesterday. Sone of you were there. And |I'msorry
| couldn't make it.

|"d just |like to take a nonent right now for a
nonent of silence to pay tribute to a beauti ful
i ndi vi dual .

(At this time a nonent of silence was
observed.)

CHAl RVAN WVEATHERWAX:  Thank you. Also, we are

honored today to have a fornmer chair of the Indiana
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Hor se Raci ng Comm ssi on, Sarah MNaught.

(Audi ence appl ause.)

CHAI RMAN WVEATHERWAX: | offered to have her
cone up here and sit wth us, but she didn't think
It would be proper.

We al so have -- first of all, | think we
shoul d take a nonment to review the m nutes of our
| ast neeting. | would ask ny fell ow conm ssioners
i f you have any corrections or if there was any
additions to the mnutes as presented to us.

COW SSI ONER SCHENKEL: Havi ng m ssed t hat
neeting, but | still wll go ahead and offer a
notion to accept.

CHAI RMAN WVEATHERWAX:  That's blind faith.

COW SSI ON LI GHTLE: | woul d second.

CHAl RVAN WVEATHERWAX: We have a notion and a
second. All those in favor say "aye."

THE COWM SSI ON: " Aye. "

CHAI RVAN WVEATHERWAX:  They are approved.

This is a tinme when | think, Joe, you would
like to introduce sone really outstandi ng
I ndividual s that are going to be a part of, a key
part of our association. And that's the new
st ewar ds and j udges.

JCE GORAJEC. Thank you, M. Chairman. It's
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ny pleasure to introduce to the Comm ssioners and
to the public our new team of judges for 2015 and
beyond. W have three new judges. Mke Hall is
our presiding judge. And Mke's in the back. Wve
Mke. And with Mke is Kevin Gunm and Dave Magee.

(Audi ence appl ause.)

JOE GORAJEC: And you m ght have read a little
bit nore about Dave than the others because Dave
gave up a Hall of Fane driving career to join our
teamin the judges' stand. W are delighted to
have himand the others. They're a great addition.

| would like to say that our former presiding
judge, Tim Schmtz, who has done an outstanding job
for us throughout the years, has been with the
Conmmi ssion as presiding judge for 19 years, is
| eaving us on very, very good ternms. W have
entered into a contractural relationship with him
for this season. He is going to be hel ping our new
teamwith the transition. |In fact, he wll be
there on Saturday for the first set of qualifiers.

So | would just like to thank Timfor his
years of service and just wanting to reiterate that
he's departing fromthe racing conm ssion on the
absol ute best of terns.

CHAl RVAN VEATHERWAX: We wel cone and are very
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honored to have these outstanding gentlenen be a
part of our racing team | also asked the staff if
it was a typo when | was | ooking at David Magee's
bio on his wns. There was too nmany zeros there.
But that's an outstanding career for all of you.

And | think that what that tells nme as a
| ayman person that the drivers and the owners w ||
have a | ot of respect for you because you' ve been
there and done that. | think that speaks vol unes
for our state. W are so happy to have you.

Next on our agenda we have Holly. Is this
sonmet hing you are going to take over right now?

M5. NEWELL: That's fine. Yes, sir.

CHAI RVAN WEATHERWAX:  Why don't you go ahead
and explain to us the steps because this is a
little different procedure than having Lea here
with you here. W will have a different approach.

M5. NEVWELL: Right. Yes, we are today. Item
nunber two on the agenda is the consideration of
the objections filed by Respondent Tom Anbss to
recomended orders issued by the Admi nistrative Law
Judge Gordon White on COctober 14, 2014 and
January 28, 2015. M. Anpss objected to two
orders. The first is Judge White's refusal to
M. Anpbss's Motion to Dismss. That's the Cctober
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order. And the second is Judge Wite's
recommendi ng that Conmmi ssion staff's Mtion for
Summary Judgnent be granted. That's the January
or der.

| wll leave it to the parties to address the
details of the case, but the underlying
di sciplinary action stens froma positive equi ne
drug test in 2011. Procedurally, the case has
taken a nunber of turns, but as stated, at issue
today are the denial of Anbss's Mdtion to D smss
and the granting of staff's Mtion for Sunmary
Judgnent .

The granting of a sunmary judgnent neans that

the ALJ did not conduct an evidentiary hearing,
I nstead concluding that staff was entitled to
judgnent as a matter of law, and there were no
questions of fact that required an evidentiary
heari ng.

The reconmmended order provides for a 60-day
suspension of M. Anpbss's IHRC license, a $5, 000
fine, and |l oss of purse related to the race at
| ssue. The Conmi ssion has reviewed the filings of
both parties and will consider today's argunents.
The Comm ssion will consider only the record before

I t. | do have with ne the entire record if there
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are any issues with it.

After today's argunents cl ose, the Comm ssion
wi |l deliberate and have the option to affirm
nodi fy, dissolve, or remand for further proceedi ngs
t he proposed decision of the ALJ. Today | wll be
acting as adviser to the Conmm ssion and not as an
advocate for Comm ssion staff. Comm ssion staff is
represented by Robin Babbitt and Lea ElIli ngwood.
M. Anbss is represented by David Pi ppen, Karen
Mur phy, and Pete Sacopul os, who entered his
appear ance today.

We are now ready for oral argunents from both
sides. Each party has ten mnutes. | wll give
notice at the two-mnute mark and the one-m nute
mark. Any Conmm ssioner may ask a question at any
time. Because M. Anpss is challenging the ALJ's
obj ections, M. Sacopulos will go first.

MR, SACOPULCS: Good norni ng.

CHAl RVAN WEATHERWAX:  Woul d you state your
name.

MR, SACOPULCS: | will, yes. Thank you for
the opportunity to be here today to address the
| ndi ana Horse Racing Conm ssion. M nane is Pete
Sacopul os. | appear before you today as counsel

for Tom Anbss, who is here with ne. | practice |aw
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in Terre Haute, Indiana and here today on behal f of
M. Anmbss. He is pleased to have the opportunity
to address you today. And at this tinme | would ask
himto do that. Tom

TOM AMOSS: Thank you for allowng ne to be
here today. At last April's Conm ssion neeting,
M. Gorajec cane to you and recommended | ndi ana
adopt thresholds for approved therapeutic nedicine,
i ncluding the threshold of one nanogram which is
one billionth of a gram for nethocarbanol citing
the | atest science in Europe to abolish the
outdated and archaic systemcalled zero tol erance
for therapeutic nmedicine. No racing jurisdiction
in the United States uses this system As
Comm ssi oners, you unani nously approved this.

That is the hard science of this case which
dates back to 2011. Hero Heart ran on COctober 21,
2011 and finished second. After the primary |ab
findings report on Novenber 4th and the split |ab
finding data was returned on February 22, 2012, we
wer e convi nced the case woul d be di sm ssed based on
the rules governing split sanple confirnmation.

As M. Corajec stated in that sane April 2014
conm ssion neeting, only if both |abs confirmthe

sane drug is a positive test called. But
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I mredi ately after our notion to dismss, Comm ssion
noved away fromthe statute and nade a notion to
test the sanple a third tine. Every case in

| ndi ana hi story has been deci ded by these two
tests, the split test versus the primary test as
your rules clearly state. This third test was
going to be sonething that had never occurred in

| ndi ana raci ng before.

We fought this notion and asked the case go
before the Comm ssion. But after a prol onged | egal
battle, the Conm ssion's request was granted. W
take strong exception to the Conmm ssion's conti nual
sentinent that ny sanple tested positive every tine
It was tested for if that were true, this case
woul d have been brought before you in a tinely
fashi on.

We ask you to consider a very straightforward
question. |If the Comm ssion were satisfied with
the primary split sanple findings, why did they
petition for an unprecedented third test. Wy
didn't ny case go before the Comm ssion in the
spring 2012 for dism ssal as we requested.

The notion was granted by the ALJ. And
despite our witten objection of using Doctor Samns

of HFL Laboratory, he was allowed to do the
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testing. The Comm ssion got everything they
requested; the ability to test the blood in the
sanpl e and use the | aboratory they petitioned for.
The ALJ specifically asked in his order for the
anount of nethocarbanol to be quantified. Despite
all positive test results being reported with a
nmeasurenent, this would be the first and only tine
nmy sanpl e was neasured for the anount of

nmet hocar banol .

In the sumer of 2013 the results of ny bl ood
sanple returned. Doctor Sans quantified the |evel
of methocarbanol, as he was required to do, and
reported the anount to be an estinated one
nanogram one billionth of a gram It has cone to
my attention the Comm ssion is going to challenge
the finding and claimthat it m ght be higher than
the one nanogramreported. | find this
ast oni shi ng.

Doctor Sans has the ability to test the sanple
with the nost updated and sophisticated equi pnment
avai |l abl e. One nanogram net hocar banol was the hard
sci ence requested by the Commssion. It was
performed with Conmm ssion staff present at HFL
Laboratory and reported with an extensive data

packet by their scientist, Doctor Sans.
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In the April 2014 Conm ssion neeting,

M. CGorajec responded to a question from Chairnman
Weat herwax. And | quote "Conmm ssioner Wat herwax,
you nentioned concerns about positive tests being
in small mnute quantities. To the extent that a
drug is on this list, and nethocarbanol is on the
list, and there is not a threshold, then a horsenman
runs the risk of having a positive called on him
for a drug that has been denonstrated by the
research of the RMIC and approved by the RCI not to
have a pharnacol ogi cal effect on the horse. The
option of doing nothing here is having the horsenen
run the risk of getting a positive test that need
not be called a positive."

M. CGorajec's quote speaks directly to ny
case. How is any punishnment justified if the
Executive Director feels that this one nanogram of
nmet hocar banol should not be called a positive? In
anot her case that occurred before the adoption of
the RMIC rules, it was ruled on using the nost
current science, Roger Wl ch, a Standardbred
trainer, had a horse test positive for tranmadol,
which carries a Cass A penalty. Cass A penalty
drugs have the highest potential to effect the

performance and have no nedical use in horses. The
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ARClI penalty is a one-year suspension. This
violation occurred in 2012. The follow ng spring
in 2013, M. Corajec gave M. Wlch a penalty of 14
days saying, and | quote, "The Conm ssion staff has
done their due diligence review ng the positive
test. And a determ nation was nade that the
current RClI classification on this particular drug
does not reflect the current science, which shows
it better considered a Cass B drug."

M. Gorajec set the precedent for using the
nmost current science with this case. |'masking to
be treated in the sane way with the Conmm ssion
using the current science. And the current science
shows one nanogram of nethocarbanol is not a
vi ol ati on.

The Comm ssion has tal ked about ny record and
pointed to a small window of it. | have been
training horses since 1987. And in 29 years, |'ve
been cited ten tines for nedicine positives. All
of these overages were approved therapeutic
medi cine and fall in the | owest category of
penalty. Each was treated with a fine. Having run
over 12,000 horses in ny career, that averages to
one violation every 1200 starts or one violation

every two and a half years. | did not have any
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violation in 2012 or 2013, but | did have an
overage in August 2014. | have never been accused
of any violation that involved a suspension. That
Is my conplete record.

As for the alleged five positive tests in a
year which the Conm ssion has referred to, they
make no reference to the fact that three were
within a nonth, and I was not notified of any them
until all the horses had run.

They also don't nention that | appeared before
t he Kentucky racing comm ssion in February 2012
concerning the three overages, which included this
| ndi ana- al | eged overage. The Kentucky conm ssion
treated the three violations as one, and | was
given a fine. Gven that the ARCI penalties are
the sane state to state, we asked Indiana to
reci procate with Kentucky. The Conm ssion refused.

What is the explanation concerning nmany ot her
trainers that have had nultiple positive tests in
| ndi ana this past year who were treated differently
fromme? They include Wayne M nnock who had four
positives in Indiana in one nonth for
dexanet hasone. Dexanet hasone and net hocar banol
fall under the exact same ARCI penalty guidelines.

M. Mnnock was only fined. | understand the
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positives cane close together and were counted as
one offense. | don't understand why mne were
counted individually when his were not.

The I ndi ana statutes have a whol e section on
due process. Yet, when applied to ny case, |
guestion whether the Indiana Adm nistrative Code or
the I ndiana Horse Racing statutes were followed. |
have never even had a disciplinary hearing with the
St ewar ds.

My case began with M. Gorajec calling ne on
the phone and telling nme ny penalty. Fromthere,
my case was assigned to an adm nistrative | aw
judge. And after alnost three years he gave a
recommended order for summary judgnent. Summary
judgnent is a rarely used outcone that has strict
gui delines. And when defined in Wbster's
dictionary, it says there's no disputed facts in
the case. How can this case be a candi date for
summary judgnent? Just as inportantly, how can
this case be affirnmed making it a dangerous path
for future cases when the Comm ssion staff sees
fit.

At last spring's Conmm ssion neeting,

Comm ssioner Pillow asked M. CGorajec about the

appeal s process. M. (Gorajec pointed out that he
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could only make a recommendation. And that the ALJ
will then nmake a recomendati on and present it to
the Conm ssion. And the Conm ssions is the
deci si on nmeker.

Rule 71 1AC 8.5-1-7 fromthe Indiana
Adm ni strative Code pertaining to drug
classification and penalties says the penalties are
to be set by the nost current ARCH guidelines.

This is the exact rule we discuss |ater today on
the cobalt regulation in agenda item six. How does
this sanme rule apply to the cobalt cases froml ast
year? Does it apply now where cobalt is a one-year
suspension or after the changes to the statute
occur at this Comm ssion neeting naking it a

t wo- week suspensi on?

This is anot her exanple of nedication
vi ol ati ons being regul ated by the nost current ARC
gui deli nes despite the violations occurring in the
past. Again, I'monly asking to be treated in the
sanme fashion.

The suspension of any |license should be
handl ed with great care and after careful
consideration. It should be about fairness. For
one nanogram net hocarbanol M. Gorajec has asked to

be suspended 60 days, renove the horses from ny
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barn, and require that they be given to trainers
with no affiliation to nme. This will put 32 of ny
enpl oyees out of work. I'malso to be fined
$5,000. He's asking you to severely damage ny
career as well as ny reputation. | have spent over
$130, 000 defending nmyself. The taxpayers of

| ndi ana have spent at |east that nmuch noney as this
case i s being handl ed by an attorney outside the
Comm ssion staff.

| respectfully ask each Conm ssi oner, how nuch
nore penalty do | have to suffer for one billionth
of a gram of an approved therapeutic nedicine that
does not constitute a violation in any racing
jurisdiction in the United States? Thank you for
taking the tinme to listen to ne.

MR, SACOPULCS: Holly has explained the
options that you have, but there are sonme nuances
to those options. One is that you can as a
comm ssion find that the primary test was not
confirmed by the split sanple, which we believe to
be the case. If that is, in fact, what your
finding is, then pursuant to 71 | AC 8.5-3-4, there
can be no penalty against M. AnpSS.

If on the other hand you find that the split

sanpl e does confirmthe primary test, then we | ook




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 18

to whether or not the rule that you all approved in
April of 2014 should be applied retroactively.
Under theory of anelioration, rules that are nore
| eni ent are usually, under Indiana |aw, applied
retroactively. Those that are nore stringent apply
proactively. If we apply the rule that was
approved by this conm ssion all owi ng one nanogram
of methocarbanol in April of 2014 and apply it
retroactively, the outcone would be the sane. The
test results would be that there was not nore than
one nanogram The result would be no penalty
agai nst M. Anopss.

A third result that can happen here is that
you find that --

M5. NEWELL: Pete, you're about out of tine.

Wap it up.

MR, SACOPULCS: | will -- that the split is
confirmng, and that you will not apply the rule
retroactively. |If that's the case, then you w |

have to surrender the purse and would ask that an
appropriate and fair resolution be presented wwth a
fine that woul d be appropriate and a few nunber of
days but certainly not 60 as sought by the
Conmmi ssi on.

Finally, and ny last point is, summary
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judgnent in this case is wholly and conpletely

I nappropriate. Under Indiana Trial Rule 56, it
sets the standard. There can be no materi al
dispute as to a material fact. The main fact in
this case is disputed, whether or not the split is
confirmng of the original primary test. So a
summary judgnment notion in this case is not only

I nappropriate, its entirely inappropriate.

Those are our positions. M. Anoss and |
woul d be glad to answer any questions. W are gl ad
for the opportunity to address you today.

CHAl RVAN WEATHERWAX:  Thank you so rnuch.

M5. NEWELL: M. Babbitt.

MR. BABBITT: M. Chair, Vice-chair, Menbers
of the Comm ssion, Executive Director, counsel.
|"ve got ten mnutes. | would love to respond to
everything they said. W don't have tinme. This
thing's been going on three years. So |I'mgoing to
get to the crux of the matter.

As you know, Lea and | are representing the
Comm ssion staff in this matter. This race
happened in late 2011. | was finishing ny tenure
as outside counsel to the Conm ssion. Lea was
begi nning hers. So we've decided that | would

continue in this case. So we're acting together.
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M. Anpss, on the other hand with
M . Sacopul os's appearance, is now being
represented by four |awers. They are very capable
| awyers. They have left nothing on the table. And
that probably is one of the reasons that it's taken
so long to get here to you today. As the ALJ put
this recomended order, it's right on the mark, and
we're going to ask you to affirmit.

This is a fairly sinple case on the facts as
it conmes to the Conm ssion, but it had sonme conpl ex
| egal issues. And so the Conmm ssion designated an
adm ni strative | aw judge, who is a |l awer, a very
good | awyer known to the Comm ssion, who |listened
to every argunent that was made, thoughtfully and
del i berately ruled on those argunents, and
ultimately canme up to exactly the right concl usion.
And | submt to you, and I will talk to you a
little bit about this as | get through the
argunent, the fairest possible result under the
ci rcunst ances.

Wiy is the only real option to affirmthe ALJ?
Well, the facts are sinple. There was a third
nmet hocar banol positive that M. Anpbss had in 2011.
He'd had in late 2010, within 365 days of that, a

naproxen positive in Louisiana, which was his
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fourth violation in the period of 365 days.
Because of that, the Association of Racing
Comm ssi oner International guidelines say that you
| ook at nmultiple violations within a 365-day
period. And that a mninmum fine and suspension is
a suspension of 30 days and a fine of $2500.
Because there were four, the Executive Director
recomended to the ALJ, and the ALJ confirned that
it was appropriate, that a 60-day suspension and a
$5,000 fine is appropriate.

Now, |I'mgoing to talk about the sunmary
j udgnent notion because we have a very different
view of summary judgnent. Sunmary judgnment has
been used in other cases before the Conm ssion.
The rule, Trial Rule 56C says that if you file a
notion, an adverse party has 30 days after service
of that notion to serve any opposing affidavits and
then to designate to the court or the
adm ni strative | aw judge each material issue of
fact which the party asserts precludes the entry of
sunmary judgnent.

So in this particular case we got through the
testing issues, and that's a whol e ot her
di scussion. They were well fought. And ultinmately

what M. Anpss didn't tell you was when we started
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this case in very early 2012, his | awers suggested
to us that a third test be done, and that it
quantify the anmount of nethocarbanol. W agreed
with that. So it was their suggestion.

We both agreed that it would go to Doctor Sans
at HFL. They then deci ded at sone point
unilaterally that they didn't want the test. So
they didn't go to the ALJ and say can we stop the
testing. They went to Doctor Sanms and said stop
the testing.

W went forward and said we are very
confortable, not only with the original test but
with the split. W think that there's a violation
on that. But in order to bend over backwards to be
fair wwth you, here's what we'll do. W wll do a
third unprecedented test. And if it cones back
negative, we'll treat it like a split sanple.

A negative is no nethocarbanol in the system
If it conmes back negative for nethocarbanol, we'll
di sm ss the case because we don't want there to be
any issue. W want to get to the truth. That's
what we're interested in.

Even t hough they had agreed to it and
suggested it, they decided that they would fight it

for nonths. W had many filings, nmany argunents,
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etc. And the ALJ said go forward with the testing.

Now, why did we ask it to be quantified?
Because that was the original test they agreed to.
And we didn't want to start changing the test. W
didn't need it to be quantified, but we did it
because that was the test they asked for.

Let me get back to the summary judgnent. So
you' ve got this process that, and it's sinply a
put - up-or-shut -up process. Wen you file a summary
judgnent, as we did February 3, 2013, we filed a
motion. We filed four affidavits. W filed all
the test results. The Executive Director filed an
affidavit. Al the scientists filed an affidavit.
W said here's why there's a violation, and here's
why t he proposed sanction is appropriate.

They then had an obligation for 30 days to
come back in and say here are all these things.
They asked for one continuance. | agreed to it.
They then cane in and said we need nore tinme, we
need to do discovery.

Here's what they said in their notions. Very,
very interesting. They said "In order to designate
each fact that will preclude the entry of summary
j udgnent, Trainer Anbss is obligated under the

trial rules to support relevant supporting
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evidence." So they have to not only provide the
supporting evidence, but then they to have
designate it. Renenber, they have three different
| awyers who were acting for themduring this

peri od.

He asked for additional tinme at that point.

We objected to it. The ALJ said take as nuch tine
as you need. CGo forward with the process. They
under st ood exactly what the process was. That was
in their filing.

So what happens? What did they do? They cane
forward at the tine their response was due, and
they said dismss the case for these other reasons.
What didn't they do? They didn't say, here are the
desi gnated facts upon which our opposition is
based. Here are the things that you should
consider ALJ. They didn't file any of those
things. They canme back and said on a | egal basis,
the case should be dismssed. They did not neet
the very standard that they asked for.

Now, | think it's very inportant because if
you don't do that, the Suprene Court has said
| ndi ana courts are limted. Before | get there,
the legislature in 2011 enacted a provision of the

| ndi ana Adm ni strative O ders and Procedures Act
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t hat nade summary judgnent the sane as in a trial
court. And that's inportant because it had been a
little bit different. The |egislature cones in and
says we're going to do it the sane way as courts.

Here's the |l anguage in the | egislation,
subsection B. "Except as other otherw se provided
in this section, an admnistrative | aw judge shall
consider a notion filed under subsection A as woul d
a court that is considering a notion for summary
judgnent filed under Trial Rule 56 of the Indiana
Rul es of Trial Procedure.

The legislature is very smart. And they coul d
have said doesn't apply to the Indiana Horse Racing
Comm ssi on because the rules don't apply to the
Utility Regul atory Conm ssion and a | ot of other
agencies. No, it applies to the horse racing
comm ssion. They said the agency has to treat it
like a court.

Wiy is that inportant? Because the |Indiana
Suprene Court in the case that we've cited to the
ALJ, the HonEq Servicing versus Baker case says
that if you don't submt designations and
affidavits or ask for a continuance of the hearing
before it goes forward to do these things, if you

rest on the record, you can't cone back | ater and
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say, okay, but consider this. They say, the
Suprene Court said the trial court |acks discretion
to permt the party to thereafter file a response
or submt information to contest it. They had

nmont hs, nonths and nont hs and nont hs and deci ded
not to do it.

Now what are they doing? They went to the
ALJ. They didn't submt it. The ALJ | ooks at all
t he evidence and says, hey, |I'mlooking at what was
desi gnated. Absolutely appropriate. You had all
the time in the world. You had fine |egal
representation. You didn't conply with the rul es.
| can't consider all of this stuff you're throw ng
up against the wall. Mich of it that M. Anpss
t al ked about today.

W' ve got responses to all of that, by the
way, but we can't get into those because they
didn't designate them They didn't put themin
pl ay as they shoul d have.

Now, | do this very, very respectfully. |
submt to you if a judge doesn't have the authority
to do that under Trial Rule 56, then the Conm ssion
can't let a person |ike M. Anpbss sandbag the ALJ,
not put the information out there and say but |'m

going to cone and beg with the Conm ssion ny
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version of the facts, only ny version of the facts
and ask you to change the result procedurally even
though if a judge, if sonebody did that to a judge,
a judge couldn't do that. |If a judge did that, it
woul d go up to the court.

The court would say you can't do it. You have
ground rules you didn't live by. Due process goes
both ways. It goes not only for a person who is
the subject of the disciplinary action, but it goes
for the Commssion. It protects the interest of
all of the horsenen because, quite frankly, these
are the rules that all of the horsenen have to pl ay
by. So we can't pick out M. Anpbss and say he's a
nice guy. He's a nationally renowned trainer so
we'll treat himwith a different set of rules.
That's what he's asking you to do.

My respectful premse to you is it's not only
appropriate to affirmthe admnistrative | aw
judge's very thoughtfully reasoned deci sion and
very conplete and the right decision, but it's
sonething that you need to do. You don't have the
di scretion now to cone in and reopen the record.

In a way that would create chaos in the
di sciplinary process. And, quite frankly, it

wastes our tine as we go through and try to vet
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this out --

M5. NEWELL: Tine's up.

MR BABBITT: M tinme's up. W also have, |
woul d sinply tell you the retroactivity argunent
didn't fly. And we object to that conpletely.
There's no factual basis for it either. Thank you
so nuch.

CHAl RVAN WEATHERWAX:  Thank you very nuch. W
heard the testinony fromboth sides. Holly, is
there anything else? Do you want to give us a
sunmary on this?

M5. NEWELL: Just procedurally speaking, you
are at the point now where you can begin your
del i berations. You still are welcone to ask
anybody any questions that you may have. And
you' re at the point where you' re going to | ook at
these two orders, and you are going to decide if
you want to affirm nodify, dissolve, or renmand.

CHAI RVAN WEATHERWAX: OF course, there's a | ot
of testinony you heard, but also we've read a | ot
about this case. You gave ne this to read over the
weekend.

M5. NEWELL: That's just part of it, yes.

CHAI RMAN WVEATHERWAX: |Is this what M. Anpss

provi ded that Robin was sayi ng was nore or |ess
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after the fact and couldn't be consi dered?

M5. NEWELL: Right, there is contention
bet ween the parties about what was on the record
that could be considered by the Comm ssion. The
Comm ssi on can only consider what was nmade part of
the record at the appropriate tine.

CHAI RVAN WEATHERWAX:  What | have done for
three days is | have read in detail sonething
you're telling ne | can't take and | ook at.

M5. NEWELL: | would defer to argunents from
the parties on that, but, yes, | believe there are
certain itenms within that particular filing that
Comm ssion staff is arguing was not properly put
before the ALJ. Therefore, it is not proper for
your consideration at this tine.

CHAl RVAN WEATHERWAX: Have any of ny fell ow
Comm ssioners read all this that cane after the
ori gi nal paperwork was given?

M5. NEVELL: That was the substantial e-nail
filing that you received.

COW SSI ONER LI GHTLE: |Is that the one we just

recei ved?
M5. NEWELL: A week ago.
CHAI RVAN VEATHERWAX: | don't want to confuse

the issue. |It's just that we have to kind of focus
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on what we can deliberate and what we can | ook at
and what we can accept for this case because a | ot
of this is done to defend and help M. Anbss by

t hrow ng doubt on what we're |ooking for. W can't
| ook at things that we can't already be accepted

t hrough the judicial process that got us here.

M5. NEWELL: To the extent that you guys are
del i berating and you begin to consider anything
that m ght be a concern because it was not
presented for the record, | would wel cone
M. Babbitt or Mss Ellingwood or M. Sacopulos to
speak to that issue. They are going to be far nore
famliar with the intricacies of this record than I
am but, yes, there is definitely sone question as
to what was provided in that filing that you may
properly consider.

CHAl RMAN WEATHERWAX: Go ahead, Conm ssi oner

Li ghtl e.
COW SSION LI GHTLE: | have a question about
that if everything wasn't presented, | have a

problemwth that.

CHAl RVAN WEATHERWAX:  Thi s was addi ti onal
testinony or records that | received. You didn't
get this.

MS. NEWELL: Yes, she did. Everybody received
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COMM SSI ONER LI GHTLE: | received it.

COMM SSI ONER SCHENKEL: We all got it.

COW SSI ON LI GHTLE:  Everyt hi ng?

M5. NEWELL: You have everything. The filing
was nmade March 2nd. And you guys woul d have
received it that sane day or the next day.

CHAI RMAN WVEATHERWAX: | have a question for
M. Anbss or his staff or his attorney, you're
saying here that two drugs stanped for their own as
| ndi ana's own nedi cation chart shows. Could you
explain why we're doing sonething that you don't
agree with on that? | know these drugs take on a
di fferent physical nature sonetines after they are
in the body of the horse. | don't knowif that's
what you're trying to say.

TOM AMOSS:  Yes, sir. The two drugs you are
speaki ng of are nethocarbanol, which was what the
primary | aboratory said they found, and a drug
cal |l ed guai fenesin, which is what the split
| aboratory's data said was found. Each year
M. CGorajec presents a list, and that is part of
the record, of all the drugs that we are allowed to
use. There is a withdrawal tine associated with

each of those.
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Guai f enesi n and net hocarbanol are listed
separately on that list. Just as inportantly, they
are listed with two separate withdrawal tinmes. So
our contention is if one is the sane as the other,
which they claimit is, why are there two different
wi t hdrawal tinmes, why do you stop on one four days
out but on another five days out if, indeed, they
are the sane thing.

CHAl RVAN WEATHERWAX:  That was the question |
had. Could we get an answer?

MS. NEWELL: M. Babbitt could respond
appropriately. I would not be the person to ask for
t hat .

MR. BABBITT: Wth respect to that particul ar
i ssue, the rules provide very clearly that once
there is a positive, the only way that a split wll
be dismssed is if there is a negative finding.

And the split can find either the primary drug or a
netabolite of the primary drug. Quaifenesinis a
met abolite of nethocarbanol. And so, therefore, it
was split.

We have an affidavit in the sunmary judgnent
materials that says that's a positive. There is no
evidence in the record that that is a negative

test. They claimthat it didn't confirm The
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regul ations of the Conm ssion say the confirmation
of a netabolite is sufficient confirmation of the
primary drug. That was a positive.

In fact, as you read through the ALJ's
deci sion, he said those two are enough. That's
enough. But we went ahead and did the third one,
just to make sure because if there wasn't
nmet hocarbanol in there, and they had asked for the
test, we wanted to nmake sure that we gave them an
opportunity to check that. That's why the third
test was done. It cane back positive for
nmet hocarbanol. So they found nethocarbanol, a
met abol ite of nethocarbanol, nethocarbanol, three
positive tests.

CHAI RMAN WEATHERWAX:  Thank you. Conmi ssi oner
Schenkel .

COW SSI ONER SCHENKEL: I'mnot a | awer so
"' mnot sure that | understand all the |egal
citations. I'mnot famliar wwth all them To ne
one of the issues here is the timng of all this
and the tinme that has el apsed since the original
tests. One of your contentions, if | understand it
correctly, is this should be dism ssed because the
rul es changed since the alleged violation occurred

in 2011.
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"' mnot sure how we woul d deal as a regul atory
agency or how the legislature would deal with
things if they started applying | anws and
regul ations retroactively. The whole |egal
argunents asi de, the whol e process, the whole
conmon sense approach to that just baffles me from
t hat standpoint.

| am |l ess than convinced that had you not
drawn this out over the last three years, we
woul dn't even be having that discussion. And, yet,
that seens to be one of the bases that you're
arguing. So | don't understand that | ogic.
don't understand that, and | don't |ike that
approach to doing business in that way. |If we take
that action now and start applying rules
retroactively, we mght as well pack it in and go
home and | et you guys just do what you do and hope
for the best.

CHAI RVAN WEATHERWAX:  You're wel conme to
respond.

MR, SACOPULCS: First of all, we take
exception with these three tests being positive.
Secondly, it's inportant to know when the
proposed - -

COW SSI ONER SCHENKEL: Can | ask you a
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guestion?

MR. SACOPULCS: Yes, sir.

COW SSI ONER SCHENKEL: If you object to those
three tests being positive, | understand that | can
object to what nmy doctor found yesterday in ny
tests. But if | don't have sonething that disputes
t hose or shows otherw se, then what's the basis?

MR, SACOPULCS: There is in the materials we
submtted to you a letter fromthe state
veterinarian in Louisiana disputing that. That's
in the materials given to you.

But timing wise, | think it's inportant.

First of all, there is precedent for under the
doctrine of anelioration for a retroactive
application if the punishnent is less. If the

puni shnment is nore severe, then proactively it does
not apply backwards but it applies forward.

But in ternms of tine, M. Corajec and
M. Babbitt are seeking 60 days from M. Anopss.
Coincidentally, it's alnost 60 days after this
event, this race was run that the proposal to
change the rule to one nanogram was proposed. And
in any of these tests, if you | ook, one nanogram
any one of these tests, if you apply the one

nanogramtest, there's no violation.
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COW SSI ONER SCHENKEL: Sorry to chall enge
you.

MR, SACOPULCS: Sure. o right ahead.
COW SSI ONER SCHENKEL: Si xty days, that
doesn't sound right because as | understood it, the
original was in 2013. The rules changed in 2014.

That's not 60 days.

MR, SACOPULCS: But that's when the proposal
was nmade. The new rule, you're correct, was
adopted in April of 2014.

COW SSI ONER SCHENKEL: Right, but that's --

MR. SACOPULOS: But there was consideration of
a change in position in advance of the change.

COW SSI ONER SCHENKEL: There's a | ot of
consi derati ons and proposals going on across the
street right nowin the |legislature, and we're not
going to -- well, I'"'msorry.

MR. BABBITT: May | speak to that issue? The
race was run October 21, 2011. The Conmm ssion's
action was alnost two and a half years later, not
60 days later. So that's a m sstatenent.

CHAI RMAN WEATHERWAX:  Any ot her questions from
the Comm ssion? Comments? Thoughts? Thank you.

MR. SACOPULCS: Thank you.

TOM AMOSS: Thank you.
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CHAI RMVAN WVEATHERWAX: W have, as Holly
poi nted out, several options. | wll repeat them
for you because | have themright here. W can
affirm nodify, dissolve, or remand this case
before us. Affirmneans that this goes forward
just as we heard today by our counsel.

| guess if you nodify, change, dissolve, or
send back to the ALJ is another decision that we
could nmake. But | think you understand that the
sunmary judgnent is pretty well clearly spelled out
even in the General Assenbly as to what our true
authority is. So this is why we're here. This is
why we're a part of this. O course, we, as
Comm ssioners, are charged with trying to nmaintain,
and we nust maintain the highest integrity we can
for the racing industry and this state and this
country.

So we're going to have to make a deci si on
based upon the evidence that we have. | guess
that's the answer to our deliberation.

COW SSI ONER PI LLON  Hol Iy, did you say we
can deli berate?

MS. NEWELL: You nay.

CHAl RVAN WEATHERWAX: We can del i berate.

M5. NEVELL: You are going to do it on the
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record.

CHAl RVAN WEATHERWAX: W can ask questions of
oursel ves, but we are going to be a part of this.

COMM SSI ONER PI LLON  Ckay.

M5. NEWELL: Robin will be recording it so
pl ease speak up so she can hear you.

COW SSI ONER SCHENKEL: For the sake of just,
| nmean, | think we need a notion on the fl oor.

M5. NEWELL: |If you are prepared to do so,
absol utely.

COW SSI ONER SCHENKEL: Well, | think we ought
to have a notion so it generates the discussion so
we know what we're discussing. Oherw se, we would
be discussing a variety of hypotheticals. So let's
narrow it down.

| woul d nove that we uphold the ALJ's
recommendat i ons.

M5. NEVELL: Both of them You have the
Motion to Dismss and the Motion for Sunmmary
Judgnent. The dism ssal was deni ed.

COW SSI ONER SCHENKEL: Then we can begin the
di scussi on.

CHAI RVAN WEATHERWAX:  And then we need a
second.

COW SSI ONER SCHENKEL: And then that notion
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may or may not prevail, but at |east we have a
formal notion on the floor.

M5. NEWELL: We have a notion from
M. Schenkel .

COW SSI ONER PI LLOWN | have a question. For
both attorneys, and Tom just nentioned, why is
there so nmuch difference in your thought process on
sunmary judgnent? Neither one of you were on the
sane page about the sanme term You can both nmake
it brief.

MR. BABBI TT: Unfortunately, oftentines
attorneys are not on the sane page on | egal issues.
This would not be the first tinme. And instead of
maki ng the argunent to you again, | would sinply
say that we are not on that page for the very
reasons that the admnistrative | aw judge, who was
an i ndependent decider. He sat as a judge on this
matter.

He said at page five "After obtaining those
materials for summary judgnent, Anbss nmade no
substantive challenge to the evidence designated by
staff. Neither did he claimthat additional
di scovery was necessary nor did he ask for a
conti nuance of the summary judgnment hearing, which

t ook place on Cctober 30, 2014, over three nonths
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after he received the materials." He goes on at
page six and says "But as far as designating any
evi dence in response to the Mtion for Summary
j udgnent i s concerned, he has done nothing."
| nactivity is not an adequate response to staff's
desi gnati on about evi dence.

Qur position is consistent with the ALJ's.
You' ve got to follow the rules. You have to do it
appropriately. You can't sandbag the ALJ and cone
up with sonething from Loui si ana that was never
presented to the ALJ and say, here, this nakes a
genui ne i ssue on the science and cone to the
Comm ssion and say, by the way, we're going to try
to throw all this stuff up against the wall so we
can now have you decide on information we never
deci ded to nmake available to himafter nonths and
nont hs of having the opportunity to do so.

CHAl RVAN WEATHERWAX: M. Sacopul os.

MR, SACOPULCS: Thank you. Sunmary j udgnent

iIs the ultimate end of the case. You're putting

sonebody out without allowing themto try the case.

In this case these tests thensel ves create a
materi al issue of fact, which is whether or not
there is nethocarbanmol or not. W have one test

that says there is. There's one test that
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estimates it, the third lab, that Doctor Sam s test
Is an estimation. And the third is one that shows
a nmetabolite but not nethocarbanol .

The tests were done by different techniques;
one using a liquid technique, one using a gas
technique. And so | think the exact outcone of
these tests is at dispute. And that is the heart
of the issue is whether or not you have a prinary
and a split that are confirm ng.

CHAl RVAN WEATHERWAX:  Thank you.

M5. NEWELL: Just as a point of clarification
because the Conm ssion did raise the issue, the
| etter from Loui siana Doctor Garber, when was that?
| s that under proper consideration? | can't tell
the timng on that. Was that presented to the ALJ
for consideration?

MR, BABBITT: It was not presented to the ALJ
for consideration. That's clear by the order.
There were materials that were referenced in the
obj ecti ons which were never presented to the ALJ.
Certainly nothing was designated. Then there was
information in M. Anpss's response. For the
record, we are objecting to the consideration of
any of those things.

Havi ng said that, we understand that you, |ike
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j udges, have the right to see anything that anybody
files, but it's assuned that you will only rely on
the things that you are supposed to rely on.

That's the way that both the judges and an

adm ni strative agency woul d consi der nmateri al s.

But the answer is no. As is clear fromhis order,
that was not designated. And if it cane in, it may
have conme in with the materials from M. Anpbss. |
don't renenber.

M5. NEVELL: The Parker affidavit is included
in the March 2nd filing.

MR, BABBITT: In the March 2nd filing. That
was not a designation.

M5. NEWELL: | just wanted to clarify that.

TOM AMOSS: May | respond to that, please.

CHAl RVAN WEATHERWAX:  Yes, pl ease.

TOM AMOSS: In the materials you have the
notion to dismss way back in 2012 when we said the
primary sanple did not match the split finding
sanples. Those materials were submtted to the
ALJ. One of the things presented to himat that
time was the affidavit from Doctor Garber that he's
referring to. So that actually was part of the
record with the ALJ back in 2012.

CHAI RVAN WEATHERWAX: |s that true?
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MR, BABBITT: That was a part of an underlying
subm ssion we nmade that was never designated as a
material issue. You have to do two things. You
have to submt an affidavit, and then you have to
cone forward. That affidavit does not address the
I ssue nor did they argue it. You won't find it in
the filings or the argunent that they nade to the
ALJ.

CHAl RVAN WEATHERWAX:  Thank you.

COW SSI ON LI GHATLE: | understand that, this
whol e situation. | understand all this. M
problemwth it, | think, is the penalty phase and

exactly what the penalty is. That's what ny
gquestion is.

CHAl RVAN WEATHERWAX:  You' re saying that you
woul d rather -- of course, we have a notion to
accept everything as we have it presented. W
don't have a second. But you're saying you're
| eaning nore towards a nodification?

COW SSI ON LI GATLE:  Yeah, of the penalty. |
think that's ny -- that's the only thing I''m
concerned about. | think everything else is pretty
much stated, you know. It happened. That's what
it was. It's all lined out. | don't see any

argunent to it, but the penalty part is what |
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question. That's my only questi on.
CHAI RVAN WEATHERWAX:  We better finish what we

started here first.

COW SSION LI GATLE: | just think that | would
like for us to think nore about -- he needs to
be -- there has to be a penalty obviously but how

much of a penalty. Can we think about that?
That's the only thing |I' m sayi ng.

CHAl RVAN WEATHERWAX:  That's obvi ously
sonet hing we can do. W have the ability to change
this, nodify the ruling or the ALJ's opinion. But
do I have a second to Conmm ssioner Schenkel's
notion to accept everything as submtted?

COW SSI ONER SCHENKEL: O you can nake
anot her noti on.

CHAI RVAN WEATHERWAX: It could die for a | ack
of a second. Al right. Conm ssioner Lightle.

COMM SSI ON LI GHTLE: | won't second that
notion because | think that we should discuss the
penalty part of this.

CHAI RMAN WEATHERWAX:  So you wi t hdraw your
not i on?

COMM SSI ONER SCHENKEL: Yes, sir.

CHAl RVAN WEATHERWAX:  So now | et's have a

di scussi on on what we can agree upon.
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COW SSION LI GHTLE: I'mjust one up here.

You all do your thing, but | think we don't have to
throw this strong of a penalty at him | think the
situation is that it's pretty well been proven what
the situation is. But | think the penalty phase
Is, it's nore than what it should be by what we've
seen before.

M5. NEVELL: You can have the parties speak to
this. Executive Director Gorajec is the one that
recommended the 60 days penalty. He can speak to
it or you can consider it anobngst yourselves,
however you want to approach this. But with
respect to the calculation of the penalty, that
started with Conm ssion staff, and you' re wel cone
to ask them about that.

COW SSI ON LI GHTLE: | know you tal ked about a
30 day and then it went into a 60 day. | would
like that clarified as to why the 60 day and 5, 000
and taking horses. |'mjust |ooking at the whole
penalty phase. And | think it's pretty severe. So
| would like to ask the question. WMaybe we coul d
tal k about that.

JOE GORAJEC. One of the things we do as
Comm ssion staff, and this usually starts with the

stewards at the Thoroughbred neet, is when we get a
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positive test, we run the fines and the suspensions
list fromthe ARCI, Association of Racing

Comm ssioners International, that has a history on
all the licensees and all of the rulings against
them so we can | ook at what the prior violations of
an individual is.

And the nodel rule that we consider in
assessing penalties is the ARCl nodel rule, and
it's referenced in our own rules for Conm ssion
staff to consider and the Conmm ssion to consider.
And it's a graduated, it's a graduated penalty
schene in that there's a penalty for a first
of fense, then a second offense, and then a third
offense within a 365-day period. And that's what
we | ooked at.

And we also |l ook at, there's different
categories of drugs. And the penalties that are
recomended take into account the categories. So
there are, a Category A would call for a very
severe penalty, a Category B less, and a Category C
even |l ess than that, but you have to pay the price
for multiple violations.

Wel |, when you | ooked at M. Anpbss' record --
| don't have it in front of me so |I'mgiving you, |

think, a very good estinmate of what his record was
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when we | ooked at it. He had a naproxen positive.
And | think it was Novenber or Decenber of 2010.
It's a Cdass C In a Cass Cfirst offense there
Is no, there is no suspension. There's a fine, no
suspensi on.

Then he gets a positive test at Churchill
Downs in May for, guess what drug? Methocarbanol,
the sanme drug that we are tal king about for this
positive. So now he's got a second positive test,
met hocar banol, in Muy.

Early October he gets another positive,
met hocar banol at Keenel and. Late in Cctober he
gets another positive, nethocarbanol in Indiana.
Then, |like, the day after, he gets anot her
nmet hocar banol positive. So in that w ndow he's got
one, two, three, four, five positive tests. W
don't count the one that cane after ours.

Now, in this grid that you consider fromthe
RCl; first positive test, no suspension; second
positive test, 15 days; third positive test, 30
days. Now, they don't even have, they don't even
have a recommended penalty for a fourth event.
They' re not even thinking that sonmeone is going to
get four violations in the sane year. M. AnDSS

got four violations. But the grid doesn't even
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take that into account.

M. Anpbss said sonething about Kentucky. [|'m
going to say sonething about Kentucky. Kentucky
failed M. Anpbss. Okay. |If Kentucky, if Kentucky
went by the ARCI drug classification guidelines, if
they went by their nodel rules, when M. Anpbss got
a positive test in May at Churchill Downs, okay,
they should have called himin and said, you know
what, Tom this is your second violation. You got
a naproxen. You got a naproxen in Louisiana. This
I's your second one. So you're going to get a
15-day suspension. And, oh, by the way, you better
find out the source of this problemand clean it up
because the next one is going to cost you 30 days.

Did Kentucky do that? They did not do that.
That's Tom Anbss. We're going to let it slide.
Ckay. We're not going to, we're not going to
I npose the ARCI nodel rules on M. Anpss. Ckay.
W're just going to give hima fine. It's a
parking ticket. Just give hima fine. Ckay.

So he gets another one. He gets another one
I n Cctober at Keeneland. And he gets one later at
Keenel and. So when Kentucky gives hima fine for
his third offense, and let's, let's, let's take,

let's take the situation where he wasn't notified
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of the early COctober and the | ate Qctober
nmet hocar banol positives in Kentucky until, let's
say, sonetine after the fact. So let's consider
those as one, just for the sake of discussion.

Kent ucky shoul d have given him 30 days. It's
a third offense; a naproxen, then nethocarbanol in
May, and then two nethocarbanols in Cctober.
That's just in Kentucky, not even counting the
met hocar banol he had here in Indiana. Gay. So
not only did Kentucky not follow their own nodel
rules, they didn't followtheir own rules. kay.

| n Kentucky you don't have to consider a
violation, a penalty that occurs in another state.
So they didn't have to consider what happened in
Loui si ana, but they should have considered their
own. They shoul d have considered their own. They
shoul d have consi dered what happened in May when
they gave in COctober. No, they didn't do it.

That's one of the problens with this industry.

One of the problenms with this industry, and if you
read the trade journals and you listen to what the
fans are saying, they are sick and tired of having
peopl e get drug infraction after drug infraction,
after drug infraction, after drug infraction and

getting slapped on the hand. These aren't parKking
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tickets where you pay a few dollars, and then you
go about your busi ness.

These aren't, these aren't significant drugs.
Ckay. | agree a hundred percent with M. Anpss.
These are therapeutic nedications. OCkay. And if
he got a therapeutic nedication violation at
| ndi ana Grand, and it was his first one, and it was
a Cass C, he would have paid a fine, no
suspension. And that's what it would be. But it
wasn't his first one. It was his first one here,
but it wasn't his first one in 365 days, which
you' re supposed to consi der.

COW SSI ON LI GHTLE: So | ndi ana does consi der
all of thenf

JOE GORAJEC: Yes. And, quite frankly, the
nodel rul es suggest that you consider all of them
because if you didn't, a trainer can go from one
state to another state, to another state, to
anot her state and get one positive after another
positive, after another positive, after another
positive, and they would all be first offenses.
That's not the way it's supposed to worKk.

You' re supposed to, you' re supposed to get
penal i zed nore significantly for a second and third

and fourth violation. And one of the things that




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 51

M. Anpbss says is that, you know, these are, these
are therapeutic nedications. And he's absolutely
right, but that's taken into account by the penalty
schene.

W're citing himfor the | owest caliber of,
one of the | owest calibers of the penalty schene.
W're not, we're not, we're not saying he's got a B
violation or an A violation. W're talking about a
Cviolation, which are really pretty nodest. But
i f you get, you know, a second and a third and a
fourth, then you should have it increased.

So, again, | don't think -- he cites Kentucky.
Kentucky didn't do what they were supposed to do,
and we're living with it because if Kentucky call ed
himin, if Kentucky called himin and said, Tom
you' re getting 15 days; your next one, okay, you're
going to get 30 days, you better find out the
probl em we woul d have never even had this problem
probably because he knew he'd be facing a penalty.
He knew he'd be facing a fine. Ckay.

In ny mnd we're not here because -- he's got
a net hocarbanol in October. He's got another one
the day after in Keeneland. GCkay. W're here
because he doesn't want to serve a suspension. The

ot her ones he took. | nean, he didn't appeal
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those. He just wote a check.

COW SSI ON LI GHTLE: Okay. Thank you.

MR, SACOPULCS: May | respond to this.

CHAl RVAN WEATHERWAX:  Yes because we rai sed
t hese questi ons.

MR, SACOPULOCS: The I ndiana Horse Racing
Comm ssion has historically adopted the theory of
consolidation without notice. And that is where
soneone has a positive, presunmably a positive. And
then another race is run wthout the person having
gotten the result, and then another race. You see
that in Standardbred. That is the, that is at its
heart part of the tripel ennam ne problemthis
Commi ssion is facing where Standardbred people run
far nore frequently.

M5. NEWELL: Pete, we're not going there
t oday.

MR, SACOPULCS: What I'msaying is there are
pl enty of exanples before this conm ssion that
woul d al |l ow these positives, alleged positives to
be consolidated to one, to be considered or
condensed to one.

Wth regard to M. CGorajec's comments about
Kentucky, | don't think there's anything before

this conmm ssion indicating preference for
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M. Anpss. What is clear and before the Conm ssion
Is he's been punished for those in the state of
Kentucky. The other thing is if you want to have
sonebody appear before you that's a trainer
licensed in this state, you will find nobody,
nobody that has tested nore than M. Anpbss. He's
been the | eading trainer. The way you get that is
you get a lot of wins. And when you get a | ot of

Wi ns, you get a |lot of tests. He's as tested as
anybody i s.

COW SSI ONER PI LLON  Pete, you said sonething
about al | eged?

MR, SACOPULCS: We do not believe these are
positives. W do not believe these three tests are
positive.

COW SSI ONER SCHENKEL: Thank you.

MR. SACOPULCS: Also, M. Anpss has rem nded
me that part of the consideration here is that we
woul d ask the Comm ssion, as it normally does, to
consider all mtigating factors, many of which
M. Anbss addressed in his presentation.

COW SSI ONER SCHENKEL: Where is your evidence
that disputes the findings of whether or not
they're positive?

MR, SACOPULCS: The affidavit supplied from
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the veterinarian, state of Louisiana.

COW SSI ONER SCHENKEL: One letter. Okay.

TOM AMOSS: Besides that one letter fromthat
chem st who is someone we hired to exam ne that, we
al so have a docunent from your own veterinarian,
Doct or Sans, where he is asked the question about
this conversion from net hocarbanol to guaifenesin,
which the split sanple says they did. And the
letter is in there. And it specifically says that
Doct or Sans knows of no test, this is a quote,
wher e net hocar banol coul d be converted conpletely
I nto guaifenesin, which is what the |ab at UC Davis
said they did.

On top of that, M. CGorajec is right about the
penalties, but he's |leaving out a very inportant
part of the ARCI rules, which says those penalties
that he has described are mnus mtigating
ci rcunstances. So, yes, | guess you can say that's
true, but he's not telling you the mtigating
ci rcunstances are part of the penalty that the ARC
says. He nentions a nunber of positives.

| just want to remind for the record that |
gave an exanpl e of someone that had four positives
in Indiana this year wwthin a nonth and was only

fined. Again, as | said in ny statenent, | just
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want to be treated |i ke everyone el se.

MR. SACOPULCS: Thank you.

CHAI RMVAN WEATHERWAX:  Thank you. Ckay. W
now have a better understandi ng, Conm ssi oner
Lightle, of the penalties. | think that speaks to
how we got here and maybe what the recommendati on
was for this severe action.

Now we have to go back to the original
subj ect, | guess, of the original discussion before
us. We can affirm nodify, | guess, dissolve, or
remand. And | would like to have a noti on.

| will make the notion that we affirm both
charges after hearing this full testinony.

COW SSI ONER SCHENKEL: | will second that.

CHAl RVAN WEATHERWAX: We have a second. Now,
any di scussion? Now we're going to vote. Call for
the question. Those in favor of this notion,
pl ease rai se your right hand.

COW SSI ONER SCHENKEL: (Raises right hand.)

COW SSI ONER PI LLOW  (Rai ses right hand.)

CHAl RVAN WEATHERWAX:  (Rai ses ri ght hand.)
Three to one. | believe that's a majority.

M5. NEWELL: It is.

CHAl RVAN WEATHERWAX:  Because Comm ssi oner
McCarty is not here.
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M5. NEVELL: Right.

CHAl RMVAN WEATHERWAX: It passed three to one
to affirm Thank you. Go ahead.

MR. BABBITT: G ven that the Comm ssion has
affirmed the AL)'s determnation, | sinply wanted
the Conmm ssion to be aware that the practice is
then to start the suspension on the first day of
the race neet in Indiana, which | believe is
April 21st of 2015. So that woul d be the
intention of the staff. |I'monly telling the
Comm ssion that so they know that that is when the
60 days woul d begi n.

M5. NEWELL: |Is that the wish of the
Comm ssi on?

CHAI RVAN WEATHERWAX:  Yes.

M5. NEVELL: | want to nake sure the order.

CHAl RMVAN WEATHERWAX:  Counsel , is there any
ot her steps that these people take now or is this
final?

M5. NEWELL: This is not final. | wanted to
speak to that a little bit right here now \Wat is
taking place is a really inportant step, but it's
not over. | will wite up an order reflecting what
your w shes were. However, M. Anpbss has the right

to further appeal. He may take this case to the
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trial court. |If it goes that far, the court may or
may not rule with the Conm ssion.

The bottomline and the inportant part is
t hough, | woul d adnoni sh you not to speak to
M. Anbss or M. Babbitt or M. Gorajec about this
particular case. |If there are questions, they can
come to nme, and the parties can cone to ne as well.
W need to continue to have this separation because

this continues to be a live case.

CHAl RVAN WEATHERWAX: | hear you. GCkay. W
t hank you.

Well, now the next itemon our agenda is Lea.
Vel |, maybe before we do that, if you have to feed

your nmeter or do sonething, let's take a 15-m nute
br eak.

(A brief recess was taken.)

CHAl RVAN WEATHERWAX: If | coul d have your
attention, please. Legal staff has asked that |
make a point of clarification for the vote on the
record. Holly.

M5. NEWELL: Yes, | believe that the record
wll reflect a three-to-one vote on the Anpss
matt er.

Comm ssioner Lightle, was your vote a nay vote

or was it an abstention?
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COMM SSI ON LI GHTLE: Abstenti on.

M5. NEWELL: If the record could reflect a
three-zero vote wth Conm ssioner Lightle
abst ai ni ng, pl ease.

CHAl RMVAN WEATHERWAX:  Thank you. Now, back to
our agenda. Lea, you're going to give us an update
on the litigation.

M5. ELLINGWOOD: | am Chairman. For those of
you who are new to the Conm ssion since the | ast
time we had a litigation update, just |let ne know.
W |ike to keep the Comm ssion updated with respect
to litigation that's been initiated against the
Comm ssion itself or against staff nenbers who are
acting in their professional capacity.

In 2010 Conm ssion staff --

CHAI RVAN WEATHERWAX: I f | coul d have the
di scussion in the back please stop. Go ahead.

M5. ELLINGWOOD: I n 2010, the Conmm ssion staff
received a conplaint that included sone fairly
di sturbing allegations of ani mal abuse and negl ect.
That conpl aint pronpted an investigation by the
Comm ssion staff into M. Eddie Martin, which
i ncl uded a consensual entry on his farmin Florida.

M. Martin, who is a forner | HRC conm ssi oner

and a forner executive director of ITOBA, initiated
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a lawsuit against the IHRC in the Marion County
Superior Court claimng that he had suffered, and
| "' m quoting, a near conplete | oss of his business
and enornous injury to his person as a result of
staff's investigation to the tune of approximtely
$13 mllion.

On January 22nd of this year as a result of
M. Martin's agreenent to drop this case, the court
dism ssed M. Martin's state claimagainst the

Comm ssi on. M. Martin also filed a federal

| awsuit agai nst the Commission for $13 mllion as a

result of our investigation. That suit was al so
di sm ssed by the court upon party agreenent.

M. Martin received no award of funds as a
result of this lawsuit and is permanently barred
frominitiating future litigation on these cl ai ns.
This is the final three lawsuits M. Martin had
filed against the Conmssion. 1In addition to the
state and federal lawsuit regarding staff's
i nvestigation, M. Martin had previously filed an
appeal of his exclusion, which was ultimtely
determ ned by the Court of Appeals who found in
favor of the Conm ssion.

If there are any questions, | am happy to

answer them
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CHAI RVAN WEATHERWAX:  So in a nutshell, is
this a final chapter of this total situation?

M5. ELLINGWOOD: It is. The litigation, |
can't renmenber when the Court of Appeals case
regardi ng the exclusion began, but as you can tell,
it's been a nunber of years. So the staff is very
happy with the resol ution.

M. Martin had naned the Chairman personally
in his lawsuit, the Executive Director Joe Corajec.
And he al so naned the Director of Security Terry
Richwine in his lawsuit. Wile | can't speak for
them | suppose they are probably pretty happy this
has conme to an end.

CHAl RMVAN WEATHERWAX:  Thank you. Very good.
Any ot her discussions fromthe Comm ssion?

The next, Joe, do you want to give us an
update on this cobalt testing that we inplenented
| ast year?

JOE GORAJEC. Yes, M. Chairman. Itens four,
five, and six on the agenda are all cobalt related,
and they are all intertwined. | just want to
remnd the Conmm ssion that back in Septenber when
t he Comm ssion passed the rule regarding the
regul ation of cobalt, one of the things that they

asked Comm ssion staff to do is cone back prior to
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the comencenent of the 2015 race neets with any
proposed changes, and al so cone back and report on
any activity with regard to new sci ence or any
activity wwth regard to novenent within the

I ndustry nationally or internationally regarding

t he subject of cobalt regul ation.

And that is a way of bringing item nunber five
to the Comm ssion. That's the introduction of
Doct or Di onne Benson. Doctor Benson is the
executive director of the RMIC, the Racing
Medi cation and Testing Consortium And she's
appeared before us before. And even though the
regul ation of cobalt nationally is noving forward,
it's noving forward at a pace slower than | and a
| ot of |ike-m nded people would IiKke.

Having said that, it's through Doctor Benson
and the good work of the RMIC that this itemis on
t he agenda of racing regulators. And Doctor Benson
and the RMIC are the primary novers in protecting
the integrity of the sport in the aninmal safety and
wel fare regardi ng cobalt. So she is probably the
best person in the country to give the Conm ssion
an update on where we stand nationally with regard
to potential cobalt regulation.

| would like to introduce D onne, and | al so
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woul d thank her fromcom ng up from Lexington to
visit with us. She cane early just so the

Commi ssi on knows on |ate notice. Doctor Benson
arrived in Lexington yesterday afternoon to sit
down and neet with the practicing Standardbred
veterinarians. And it was a great neeting to have
the veterinarians all in one place where they could
ask good questions and get intelligent answers. |

t hank Doctor Benson for that.

CHAl RVAN WEATHERWAX: Wl cone, Doct or.

DOCTOR BENSON:  Thank you. | appreciate the
opportunity to speak with you.

Just to give you a little update on cobalt,
we' ve since |ast Septenber, there's been a little
bit nore research in the area. W have a group in
Kentucky that has done sonme research and done sone
adm ni stration studies of cobalt. And they have
done adm ni strations of cobalt at what were
reported |l evels frompractitioners. | think the
total level was 1.5 mlligrans per pound.

And to be honest with you, |'ve seen the
vi deos that are associated with these
adm nistrations, and they're a little bit
di sturbing for ne as a vet and soneone who has

horses. The horses are sweaty. They're colicky.
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They are unconfortable. None of the horses had
per manent synptons.

They all recovered, but it was certainly
repeated every tine these horses -- these horses
received nmultiple admnistrations. The purpose was
to see if there would be an effect on the red bl ood
cell production or erythropoietin production, which
I's why we understood cobalt was being used. | can
tell you fromthe tests they did, there was no
change in the erythropoietin. So even though it's
bei ng adm ni stered for this purpose, we can't
determne it's actually working for that purpose.
But what it isisit's alittle bit disturbing to
see the horses and how unconfortable they are and
how unfortunate for themto have to go through this
for something that isn't producing an effect.

But we are looking at it froma horse welfare
and safety aspect, which is why we are conti nuing
to set a threshold. The issue with cobalt, and
we' ve gone through this before, so | won't bel abor
the point, but it's an endogenous substance. It's
there normally. W can't say the presence of
cobalt in and of itself is a violation of any rule
because it is in the environment. It's in the

feed. There's a mninmumdaily requirenent for
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hor ses.

What we can say is we don't know of any
reported case where a horse has been cobalt
deficient. So horses get enough fromthe
surroundi ngs. Even in racing we have things |like
vitamn jugs, which have cobalt in themin small
anounts. There are sone suppl enents that have
smal | amounts of cobalt. There are sone
suppl enents that have very | arge anounts of cobalt.

So | think the goal going forward for us has
been to separate what constitutes normal treatnent
for a racehorse versus these high dose cobalt
chloride salts. And, ultimtely, where it's going
Is we're comng into what we are considering a
tiered approach to this issue where we | ook at --
the Scientific Advisory Conmttee has net and
di scussed this. It has not gone before the RMIC
board yet so it's not a recomendation. But
essentially what they recomended | ooking at is a
tiered approach wwth a | ow threshold of about
approxi mately 25 parts per billion, which would
equate with a | ow overage. So alnost |ike the Bute
rule had been tiered at two mlligrans and
five mlligranms, this one would have, the

t hreshol ds that have been proposed so far have been
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25 and 50, but it's a nulti-tiered approach to
recogni ze there is a potential to get an overage
between 25 and 50 with suppl enmentation. Now, it's
excessive suppl enentation of a horse, but you can
get there without the use of strict cobalt salts.
So we are recognizing that that's not appropriate
treatnent necessarily of a horse, but certainly if
you're over 50, you're at the point where you have
to use cobalt salts to get it there fromall of the
products that we have seen.

CHAI RMAN WEATHERWAX:  Question. W
i npl enrented the .25 as a threshol d.

DOCTOR BENSON:  Yes.

CHAl RVAN WEATHERWAX: How does that fit with
what you're seeing and studying and the science?

DOCTOR BENSON: Sure. So what we've seen is
i f we have popul ati ons of horses that are research
horses that we can control what they get, we feed
themnormally. W don't give themvitamn jugs.
The natural baseline in a horse, there isn't a
horse that's been in that natural baseline
popul ation to ny know edge that is over two parts
per billion, | believe. And so we know that that
normal |evel is very |ow.

Now, we've al so | ooked at a group of
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racehorses. | want to say it's about 1400
racehorses that we've | ooked at, a conbination of
St andar dbr ed, Thoroughbred, and Quarter Horses,
I ncl udi ng the ones that cane out of the study here
in Indiana or the results of testing here in
| ndi ana. These are post-race racehorses.

And | argely what you see is you see a |arge
group of horses under ten parts per billion.
Si xty percent of the horses are under ten parts per
billion. Then you see another percentage that are
above 10 but below 20. And you get very snall
until you see these huge outliers where you' ve got
nunbers |ike 4800 and 1100, just these really large
nunbers.

One of the things we are trying to do because
t hough are post-race sanples, and we don't know how
t hese horses have been treated or what they've been
adm nistered. W're working with a biostatistician
and an epidem ol ogist to be able to say above this
nunber, these horses should be excluded from any
determ nati on because they have clearly been
treated with cobalt salts.

That's kind of where we are now. W have our
base recommendati on and the Scientific Advisory

Commttee, they asked for this extra step to be
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done. Hopefully, we wll see a change or we w ||
see confirmation of the nunbers that we've | ooked
at. | think the other thing we have noticed across
the country is where conm ssions have started to
regul ate this substance, the nunbers have decreased
significantly.

CHAl RVAN WEATHERWAX: That's what we're seeing
here. That's what we are going to hear and talk
about. How many states have inplenented a program
i ke we did?

DOCTOR BENSON:  There is no state that has
I npl emrented a bright line test that is tied to a
policy. Mnnesota has had a test where if you're
above a hundred parts per billion, you get put on
the vet's list until you're off. The trainer is
required or the owner or trainer is required to pay
for the testing.

California has inplenented a simlar practice,
but they, | believe, go down to 25 parts per
billion. New York has inplenented a testing
program where they say they are testing for cobalt,
but they haven't actually identified a threshold
that will trigger any activity. But | can tell
you, and Kentucky hasn't inplenented a specific

threshol d, but they have begun telling trainers and
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owners when they do out of conpetition testing,

t hat one of the substances they are |looking for is
cobalt. 1In each of those instances, even without a
specific regul ation, they have seen their nunbers
drop precipitously.

| think it's sonething that's definitely
anenable to regul ation, as you have seen. But |I'm
hopeful that by the RClI convention in April, we
wi || have a suggestion for them a recomendati on.
It is then ultimately up to themto determ ne how
they want to treat it.

CHAl RVAN WEATHERWAX: So this will be a topic
of discussion at the national convention.

DOCTOR BENSON:  Yes. Qur intentionis to file
it as a -- provided it gets through the RMIC board,
we intend to bring it for the RCI. O course,
their prerogative and whether they want to hear it.

CHAl RVAN WEATHERWAX:  Thank you. Any ot her
qguestions from our Conm ssion?

JCE GORAJEC: | have one question. You gave
us a status report on where we're at nationally.
Can you comment on where internationally the racing
I ndustry is on cobalt?

DOCTOR BENSON: Sure. The Australians have a

200 nanogramrule currently in urine or 200 parts
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per billion. There's been a | arge body of data
collected. And there's been an international study
done, of which the RMICis a part. The
recomendation that is comng fromthat group wll
likely cut the urine threshold to a hundred, and

t he bl ood recommendati on w Il probably, fromthat
group for an international level, will probably be
two tiered, one for race day and one for out of
conpetition testing. And the race day wll be, |
believe it will end up in the single digits. [|'m
not sure exactly where. And the out of
conpetition, the last nunber |'ve heard was 12 to
15.

CHAl RVAN WEATHERWAX:  Go ahead.

COW SSI ONER PI LLOWN  Doctor Benson, you said
that Indiana is the only state that has this
t hreshol d?

DOCTOR BENSON:  Yes.

COW SSI ONER PILLON  Why do you think the
reason the rest of the country hasn't foll owed
suit? | knowthat's a difficult question because
you're not in there.

DOCTOR BENSON: There have been di scussions in
a nunber of states. A lot of states try to wait

for RCl to pass sonething. W originally brought
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this before RCI in July of 2014 as a threshold,

whi ch is before you had enacted your threshol d.
Essentially, there was a separate study that had
come out of the USTA that a press rel ease had gone
out for suggesting that the threshold had been set,
and it should be 70.

W worked with the investigator in that case
totry to get the data and were told we woul d have
it the first of the year. So we held off naking
any recomendations. W still haven't seen the
data. In our perception we are not going to
receive that data. So we determned that in order
to nove forward on this because it is so inportant,
it is a health issue for horses, we just have to go
forward with what we have. And | think what we
have is fairly significant with over 1400 hor ses.

COW SSI ONER PI LLOW  Second part of that, do
you see any other states following suit any tine,
say, in 2015?

DOCTOR BENSON: Well, California is
i npl ementing a 25 and 50 tiered threshold system
| get calls on a weekly basis from states asking
when we are going to have sonmething. |It's not as
if the states don't want to act. They just want

to --
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COW SSI ONER PI LLOWN  Have sone gui del i nes.

DOCTOR BENSON:  Yes.

COW SSI ONER PI LLOW  Thank you.

CHAl RVAN WEATHERWAX:  Any ot her questions?
Thank you, Doctor.

Joe, do you want to go through the progress or
t he success or what's happened since we have done
this. But also please make sure you tell themthe
.25, what that neans for continuity, determ nation,
clarity.

JCE GORAJEC: The 25 parts per billion is
where we were at at Septenber. That's where the
RMIC was at at that time with the best avail able
science. That's where they continue to be with the
best avail abl e science. And ny recommendation is
to stay at that threshold | evel of 25 because at
this tinme, it is the best avail abl e science.

And | just want to piggyback on sonething that
Doctor Benson said is that there's always tal k that
a horse is a horse, and whether it's a Standardbred
or a Thoroughbred, whether it races here or whether
it races in Europe. |In Europe what they are
considering is significantly less than ours. So |
think that the racing industry can find sone sol ace

in the fact that this 25 is not a burdensone or | ow
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threshold that can easily be reached by just
showi ng good horsemanshi p and feedi ng of your
horses. Twenty-five is really a good solid nunber.
| mean, if Europe is going in single digits and
have 12.5 or thereabouts as their high end for out
of conpetition testing, that should give us a
confort |evel at 25.

| " m proposing just a few m nor changes to our
cobalt regulations. As | said | would back in
Septenber, and just so you know that the changes
| " m proposi ng have been vetted with the horsenen.
| had a neeting wth the horsenen | ast week or the
week before where | had the | eaders of each of the
three horsenen's associations. And we reviewed the
regul ations. To the extent that they may di sagree,
they can comment at this tinme, but | think they
were confortable with it, but | won't speak for
t hem

The mai n change that |'m proposing is the
penalty of a cobalt positive or cobalt overage
going froman A penalty to a B penalty. W talked
about the RCl classifications. RC hasn't acted so
they don't have classifications. |In the absence of
that, we have to do our own.

One of the things about cobalt is | think it's
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one of the few substances that really lends itself
well to a tiered approach in penalties. Mst drugs
don't. Mbst drugs if it's there, it's there, and
that's it. Cobalt is alittle bit different,

especi ally bei ng an endogenous subst ance.

VWhat |'m proposing is it be changed froman A
penalty to a B penalty. And a B penalty for a
first offense is a 15-day suspension, and | think
it's a thousand dollar fine, but it's a 15-day
suspensi on.

Now, what |'ve witten into the rules is to
have a tiered approach where if it's between 50 and
a hundred, it's a straight B penalty. But if it's
bet ween 25 and 50, that the judges and the stewards
can consider that a mtigating factor. But if it's
over a hundred, then they consider it an aggravated
factor.

So what we don't want to have happen is have a
cooki e cutter approach where everything is
i dentical, and soneone gets a 27. Maybe they got
super duper overly aggressive wth the suppl enent.
And soneone gets 600. And that one was giving the
horse cobalt salts for the intent of enhancing
performance. | think we should go out of our way

not to treat those the sane in the penalty phase.
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| think that the newrule is, | think, a nice
reasonabl e approach. And | think it takes into
account the levels. And it takes into account the
severity of the offense.

CHAI RMAN WEATHERWAX:  This is sonet hing you
are going to propose or do they know this?

JOE GORAJEC. The horsenmen are aware of it.
It's part of the three energency rules that you

have in item nunber siX.

CHAl RVAN WEATHERWAX:  |'m sorry. | don't want
to get ahead of your presentation. | think the
thing we want to clarify the .25 parts per billion

IS a nunber we are not going to change.

JOE GORAJEC. Twenty-five.

CHAI RMAN WEATHERWAX:  This is not going to be
a noving target down the season.

JOE GORAJEC. No, | would suggest to the
Comm ssion that whatever they determne at this
neeting would be the rules with regard to cobalt
for the entire season. | think it would be
appropriate to reconvene and reconsi der and revi ew
these this tine next year to see what's happened in
the neantinme. But | think the horsenen really
want -- the horsenen are of two mnds. They only

want a rule changed mdstreamif they think it
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benefits them But having said that, | think that
we woul d be well served to keep these rules,

what ever the Comm ssion passes, for the entire race
meet so there is no noving target, and all the

hor semen know exactly what they are dealing wth.

CHAI RMAN WEATHERWAX: | think that's very
I nportant marching orders for all of us because we
saw it's tough when you guys are trying to get your
act together and understand what you are supposed
to do, the last thing you want is for us to change
the rules hal fway through the year.

Do you want to go to itemsix, Joe? Are you
finished with your cobalt?

JCE GORAJEC. | want to go to itemsix. And |
woul d I'i ke the Conm ssion to approve the three
rules. They are listed as six, and the reason it
Is is that there are three rules for Thoroughbreds,
and there are three rules for Standardbreds. The
rules are identical, but we have different nunbers
for the two different breeds. | say Thoroughbreds,
and I'Il get corrected after the neeting. Flat
raci ng, Thoroughbreds and Quarter Horses.

CHAI RVAN WEATHERWAX: |Is this sort of like
sayi ng what you just told us about the threshol ds

for the penalty?
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JOE GORAJEC. Yes. The other two rul es have
to do with the vet's list. It makes it clear that
the Comm ssion is doing what they said they woul d
do in Septenber. And that is starting the out of
conpetition testing for cobalt this year. And that
we have taken kind of a tiered approach to putting
horses on the vet's list with the cobalt overage.

W want to make sure that if the horse tests
positive, that the horse is not reentered until its
cobalt level is below the 25 threshold. But horses
that have an extrenely high threshold | evel of a
hundred or nore, |I'm suggesting that they sit on
the vet's list for a mninumof 30 days before they
are even retested.

CHAl RVAN WEATHERWAX:  Commi ssi oner Schenkel .

COMM SSI ONER SCHENKEL: For the sake of
di scussion so can we hear frominterested parties
and begin the deliberation, I would nove that we
approve the adoption of these energency rules.

CHAl RVAN WEATHERWAX: Al l three of then?

COW SSI ONER SCHENKEL:  Yes.

CHAl RVAN WEATHERWAX: Do | hear a second?

COWMM SSI ON LI GHTLE:  Second.

CHAI RMAN WVEATHERWAX: We take that by consent.

COW SSI ONER SCHENKEL: W need di scussi on.
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COWMWM SSI ONER PI LLOWN | want to hear sone
di scussion fromthe horsenen.
CHAl RVAN WEATHERWAX:  Anyone want to testify
in regards to these three energency rules? Jack.
JACK KI ENI NGER:  Jack Ki eni nger, |ndiana
St andardbred Association, president. W had a
neeting with Joe. Wnt over the rule changes and
everything, and it was the consensus of the group,
| think, that we are in support of these three rule
changes.

COW SSI ONER PI LLOWN  That's what | wanted to
hear .

CHAI RVAN WEATHERWAX:  Yes.  Thor oughbr ed.

M KE BROWN: M ke Brown, |'mthe executive
di rector of the Indiana HBPA. W were at the
neeting. And we think that this is definitely a
step in the right direction. These are workable
rules. We can live with them W like the
flexibility proposed in them

We do note for the record that in terns of the
science behind all this, the |level of which cobalt
I's supposedly performance enhanci ng has not been
established. And we hope that the |level at which
this is harnful has not been established.

All that said, we can live with this. W
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think it's a good approach. And we appreciate the
fact that we are all able to talk about it
bef or ehand.

CHAl RVAN WEATHERWAX:  Thank you, M ke. For
the Quarter Horse.

RANDY HAFFNER: |'m Randy Haffner, president
of the Quarter Horse Association. And we net with
Joe on the 24th. W are in full support of the
Comm ssion's position on this.

CHAl RVAN WEATHERWAX:  Thank you, Randy. That
gives us a lot of understanding that we're on the
same page.

So now we have a notion and a second. Any
ot her di scussion by Conmm ssion nenbers?

MS. ELLI NGAOCD: Chairnan, just as a point of
clarification, there are two ways in which the rule
can be adopted, by energency rule or the regular
rul e adoption process. For it to be pronul gated
t hrough the energency process under our own policy,
we have to clarify which of those two processes we
are going to use and why. | think the Executive
Director wanted to speak to that point before you
vot e.

JOE GORAJEC. Yes, | want to, and | forgot to.

| appreciate the rem nder.
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One of the reasons, the criteria we have in
the policy is a tineliness issue. And because the
race neet is just around the corner, in fact, they
are having qualifiers on Saturday at Hoosier Park,
| would say we certainly have a legitinate reason
for the tineliness to pass these as energency
rules. That's what | am recomrendi ng.

CHAl RVAN WEATHERWAX: W are voti ng.

COW SSI ONER SCHENKEL: It was |listed on the
agenda that way so that was ny notion.

CHAl RVAN WEATHERWAX:  Thank you for that
clarification. Any other discussion? Can we vote
on this matter now?

Al those in favor of the enmergency three

rul es say
THE COW SSI ON: "Aye."
CHAI RVAN WEATHERWAX:  Unani nous.

aye.

Now, update on the equine drug testing. Joe,
that's sonething that | think we have all been
waiting to here. There's a story here. Do you

want to share it with us?

JCE GORAJEC: | would be glad to.
CHAl RVAN WEATHERWAX: | use the word story
| oosel y.
JOE GORAJEC. | won't el aborate on the issues
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that we had with our |aboratory | ast season because
we' ve tal ked about themquite a bit. And they have
been very well publicized wwth regard to the
untinmeliness of the analysis fromour primary | ab
at the tine.

Because of that, as you know, we sw tched | abs
in mdstream | ast year in order to get the job done
and to do it in the quickest possible way. And for
t hose reasons, we opened up the process starting,
in fact, last fall to accept bids for our work,
| aboratory work for this year.

We issued an RFP. Wen | say "we," we work
wi th the Indiana Departnent of Adm nistration,
| DOA, with regard to their request for proposal. A
state agency li ke ours does not have the authority
to issue contracts of this size on our own accord
wi t hout going through the state process. So the
state process was foll owed.

W were -- we had two | abs that bid on our
wor k. We went through an analysis of the lab. And
we have, when | say "we", comm ssion staff, have
the responsibility of review ng the proposals and
| ooki ng and commenting and scoring on the proposals
fromwhat | would call a technical standpoint, nore

of a quality of work standpoint. |DOA | ooks at
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ot her things, including price.

And after considering our subm ssion and
reviewng all the other relevant factors, the
| ndi ana Departnent of Adm nistration awarded the
contract to Truesdail Laboratory. Truesdail
Laboratory is an accredited | aboratory. They are
accredited by our regulations. They are also
accredited by the RMIC,

It's alab we are famliar with. Truesdail
has done our work in the past from 1994 up through
2013. They were the only | aboratory we ever
utilized before last year. So that's the
| aboratory that the contract has been awarded to.

There are a few other itens that | want to
report on in this particular section because |
don't want to report just on the new | aboratory. |
want to report on our drug testing program One of
the things that I'madding to the drug testing
programis what | amreferring to as a quality
assurance programor an audit | ab.

The Jockey C ub funded a reported study that
was published |ast year by, | refer to themas the
McKenzie group. And they did a survey of racing
comm ssions across the country, including |Indiana.

And they made a | ot of comments and recommendati ons




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 82

about how the US was deficient in a |lot of areas
regarding drug testing. Mny of themreally don't
apply to us because we weren't deficient in the
areas they cited.

But one of the things that they nentioned was
the lack of significant audit process. They called
it a double blind sanple program basically, a
neans of determ ni ng whether your primry
| aboratory is doing the job it should be doing.

And the job it should be doing is detecting drugs
or foreign substances in the sanples that we sent
themthat are in violation of our rules.

W' ve set aside $100, 000 from our budget from
our Integrity Fund budget to utilize an audit | ab.
And it's ny expectation -- and the ink hasn't dried
on the contract yet. Holly is currently working on
one. But it's nmy intention to utilize Industrial
as our audit lab. Industrial, that's the |Iab we
went to the second half of the year. They did a
fine job for us. | think they will do good work
for us as an audit [ ab.

CHAI RMAN WEATHERWAX: Do t hese peopl e know
this, both | abs know this is going to happen?

JOE GORAJEC. Truesdail doesn't know it yet.

It's not sonething we are keeping secret. It's
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just sonething we were just starting to work on.
There will be no secrets.

| think that is a very sound approach. To ny
know edge, it's sonething that no other racing
comm ssi on has done, at |east on this scale.
spoke with Doctor Benson, who has a good pl ug-in,
good tie-in with the | aboratories and kind of knows
what all the labs are doing. And when | ran this
by her yesterday, she said she thinks we were the
first, if not the only one, that's doing the audit
function on this scale. So | think that's a good
step for us.

The two other things that | would like to
report about on regarding the drug testing is one
of the other criticisnms that cane out of the
McKenzi e report for the Jockey Club was the | ack of
out of conpetition testing. There are not a | ot of
states that had an out of conpetition testing
program And nost of themthat do, they do not
have a vigorous program W were one of the first
states in the country. W were certainly the first
I n our neighborhood to have out of conpetition
testing.

Qut of conpetition testing is very inportant

because there are sone drugs, a good exanple is EPO
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and bl ood dopi ng agents, that can be given to a
horse and affect the perfornmance of the horse but
can't be found in the horse on a day of the race.
And the only way to find those drugs in these
animals is to test themout of conpetition when
they're in training.

W have been doing that since 2007. CQur
programis nore expansive than nost. |In 2007,
we' ve done over 2,000 out of conpetition tests. W
do them at the racetrack. W do them at the
training centers, sone county fairs. W actually
do themon private farns. On occasion, we w ||
actually call soneone out of state in the Chicago
area and tell themto bring their horse in the next
day so it could be tested out of conpetition.

And we haven't found a lot, but | think it's a
very, very effective deterrent because if soneone
knows that they are subject to out of conpetition
testing, especially for blood doping agents, in our
rules we have a recommended m ni num penalty of a
ten-year suspension. It's a big deal. GOkay. So
in other states that don't have an out of
conpetition testing program quite frankly,
hor senen, the few unethical horsenen, | don't want

to say horsenen in general because nobst horsenen
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woul dn't do this, but a state that doesn't have an
out of conpetition testing program horses can be
bl ood doped on a routine basis. And unless soneone
is really, really, really foolish and puts an

EPO type substance in a horse a couple days before
arace, it wll go undetected. So it's a problem
that the industry has. And, quite frankly, a | ot
of states aren't addressing it appropriately.

What |'m proposing to do for this season is to
nearly doubl e the anmpbunt of out of conpetition
tests we do. W average about 250 a year. | set a
benchmark for our staff to do 500 this year. And
that 500 woul d put us about 10 percent of all the
horses that we test will be out of conpetition.

That will be, if not the highest in the industry,
it wll be the top two or three as far as the
percent age of horses being tested out of
conpetition.

The other item!| want to nention with regard
to our drug testing program and we'll be informng
the horsenen of this, | think nost of them know
already, is that based on the rules that the
Comm ssi on passed in Septenber, we are starting to
do cobalt testing out of conpetition this year. So

t hose sanples that we take fromthose horses are
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subj ect to cobalt testing.

| do want to make it clear though that when we
said we are doing cobalt testing, we are not doing
cobalt testing on every sanple we send to the | ab.
We are not doing it because sinply we can't afford
it. Qur laboratory is going to be charging us $50
for a test for cobalt. W pay a little over $100
to get 1800 drugs in the library tested. And we
spend 50 for just cobalt itself. So, obviously, we
can't send all of our sanples to the |lab for cobalt
testing.

W' ve set aside $50,000 for cobalt testing.
So sonme of the out of conpetition tests will be

conducted for cobalt and sone of the post-race

sanples but certainly not all. Approximately
20 percent of the sanples we send wll be tested
for cobalt. That's ny report. | would be glad to

entertai n any questi ons.

CHAl RVAN WEATHERWAX:  Any comments, questions?
Thank you, Joe. | think we understand.

Next on our agenda, nunber eight, is that
sonet hing you want to followp on the split
sanpl es?

JOE GORAJEC. Yes. Wth the changing of the

| aboratory, | thought it would be a good idea to
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put in front of the Comm ssion who has agreed to be
a split laboratory for us. And that's really kind
of a horsenen's | aboratory. The way our rule is
witten that the primary | aboratory has to agree

Wi th the Conm ssion as to who the split

| abor at ori es can be.

And | will just let you know that the |ist of
the three labs that I will run by you right now, we
have tal ked to Truesdail about them They are
confortable with all three | aboratories. One of
themis UC Davis, University of California at
Davi s, Doctor Scott Stanley. He's been doing split
lab for us | think forever. Geat lab. Geat
reputation. The University of Pennsylvania has
agreed to be a split lab and also LGC. That was
our primary lab last year. And even though they
had sone trouble, | don't think any reasonabl e
person woul d qui bble with themon the quality of
their work. So those three have agreed to be our
split sanple | abs this year.

| woul d ask the Comm ssion to approve that
list of three.

COW SSI ONER SCHENKEL: One question. How do
you determ ne, Joe, which three | abs you use, is

there a rotation?
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JOE GORAJEC. No. The three | aboratories are
the | aboratories we put in front of the horsenen.
So what happens if we get a positive, we show t hem
the Iist.

COW SSI ONER SCHENKEL: They designate it. |
just wanted to make sure | understand the process.

JOE GORAJEC. They designate. And one of the
things we show themis not only the | aboratory, but
we al so show themthe price because there is a
price differential between the |abs. They often
pi ck the | east expensive, which is a reasonabl e
approach. They choose. The Conm ssion has given
me the authority to limt the |aboratories for
certain substances dependi ng on what cones up.

Ch, and | would want to put on the record that
these three | aboratories have affiliate
| aboratories that do cobalt testing. So the UC
Davis | ab, the Ken Maddy |ab, they will send the
sanple to their sister lab at the university. LGCC
if they get a cobalt split, they will send it to
the University of Kentucky, which did our work | ast
year. The University Pennsylvania, | think they
have a lab on site. But it's not necessarily the
racing | aboratory that will do the cobalt testing,

but it will be a lab affiliated with the three you
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approve.

CHAl RVAN WEATHERWAX:  Very good. Do we need
to make a vote on this?

MS. ELLI NGAOOD:  No.

JCE GORAJEC: | woul d suggest approval.

CHAl RVAN WEATHERWAX:  Then we w || have to
have a notion to accept the split sanple with the
listing of the three |abs that Joe's nentioned. Do
| hear a notion?

COW SSI ONER LI GHTLE:  Yes.

CHAl RVAN WEATHERWAX: Do | hear a second?

COW SSI ONER SCHENKEL: | will second.

CHAl RMVAN WEATHERWAX: We have a second. All

those in favor say
THE COW SSI ON: "Aye. "
CHAl RVAN WEATHERWAX:  Passes unani nousl y.

aye.

Next is energency rule regarding the trainers'
eligibility.

JOE GORAJEC. Yes. This rule is the repeal of
a rule regarding continuing ed that | put before
t he Conm ssion several years ago when Sarah
McNaught was the chair. And this is a nodel rule
fromthe RCI. It is an excellent rule. It's a
rule that we tried to i nplenent, and we were

successful to a point.
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What happened is that as happens in this
I ndustry, we ran with the rule that's a nodel rule,
and no one else ran wwth us. So we're isolated
with regard to continuing ed. And it's very
difficult when you have horsenen in surroundi ng
states that don't have this requirenent.

Now, four or five years ago when we passed it,
that really didn't disturb ne. Having said that,
in deference to the racetrack who's trying to put
on a high quality programwith the fullest field as
possible, | don't want to have this rule as an
I npedi nent for the tracks to have full fields of
qual ity horses.

Now, five years ago when it wasn't that
difficult then, you know, it was a different
ci rcunstance. But the pool of avail able horses
continues to shrink. And | just can't in good
consci ence recommend i nplenmenting this rule when it
can negatively inpact the track.

And | oftentinmes don't take that approach in
my recomendations. If it's an integrity issue or
a safety issue whether it affects the track or not,
|"'mgoing to make a recomrendation for the
Comm ssion for an approval of the rule. Cobalt is

a good exanple. Cobalt is a health and welfare
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Issue with the horse. It is an integrity issue
wWith trainers trying to mani pulate the horse's
perfornmance, whether it works or not.

So that's sonmething |'"mconfortable comng to
the Comm ssion saying we're an outlier, but it's a
good thing. Here we're an outlier, and it's just
not working. So |I'm asking the Comm ssion that
they allow ne to eat this rule and repeal it.

CHAl RVAN WEATHERWAX:  Sonetines it's hunbl e
pie. Yes, Conm ssioner Schenkel .

COW SSI ONER SCHENKEL: It's a nodel rule that
nobody thought was a very good nodel .

JCE GORAJEC. | did.

COW SSI ONER SCHENKEL: Has it been sonmewhat
scrapped nationally or are they | ooking at this or
no? | nmean, | understand the witten exam nation
on nost things. The world has changed. |s anybody
devel opi ng an online conponent or to nake it easier
or have they just decided it's just not worth it?

JOE GORAJEC. The Jockey C ub, which has been
very progressive in the last half decade or so as
far as noving issues forward, is trying to push
this regulation. But one of the things about the
RCl, and I know froma | ot of experience, is that

what often happens and they get a good idea, they
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get a good idea, and they vet it at their
convention. They vote on it. And everyone goes
back to their hone state, and they don't i nplenent
it. It's still a nodel rule.

COW SSI ONER SCHENKEL: It's still a solution
searching for the problem

CHAl RVAN WEATHERWAX: | think you told ne
there were no online training facilities.

JCE GORAJEC:. That's really a key conponent
because we've had a very good response fromthe
| ocal horsenen who showed up for sone sem nars.
The HBPA did a great job putting on two sem nars
the first year. Comm ssion staff held a coupl e of
sem nars that were very well received. W get sone
shi p-i ns.

For Standardbred, we get a | ot of ship-ins
from Chio. From Thoroughbreds, we get a | ot of
ship-ins from Kentucky. Neither has this rule.
What woul d happen is the racing secretary woul d
call themand say | need a horse. And they said,
well, | may not be able to race it because |
haven't gotten the certification.

CHAl RVAN WEATHERWAX: The point is well taken.
That is why this is an energency rule al so?

JOE GORAJEC. Yes.
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CHAI RVAN WEATHERWAX: It's striking | anguage
rat her than adding | anguage. And that's how we
viewto elimnate this rule. So any other
di scussi on? Conm ssi on nenbers, do you have any
nore questions?

COMM SSI ONER SCHENKEL: Move approval .

CHAl RVAN WEATHERWAX: Mot i on.

COMM SSI ONER LI GHTLE:  Second.

CHAI RVAN WEATHERWAX:  Second. All those in
favor say "aye."

THE COW SSI ON: " Aye. "

CHAI RVAN WEATHERWAX:  Nunber 10. Holly.

M5. NEWELL: The Conm ssion has before it for
its consideration a settlenent agreenent between
Comm ssion staff and trainer Ron Raper. M. Raper
admtted violations of certain | HRC rul es and has
been cooperative with an ongoi ng | HRC staff
i nvestigation. In exchange for his cooperation and
truthful testinony, IHRC staff proposed reducing
M. Raper's penalty. Absent his cooperation and
truthful testinony, M. Raper was facing a
four-year suspension and a $20, 000 fi ne.

However, M. Raper has agreed to a one-year
suspensi on stemmng fromdisciplinary matters that

came to light pursuant to his cooperation in a
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separate investigation. Five Raper-trained horses
will be disqualified fromsix 2014 races, and
purses will be redistributed accordingly.
M. Raper is expected to continue to cooperate and
offer his truthful testinony in other ongoing
matters.

Pl ease be advised that there wll be one
nodi fication of the settlenent agreenent before
you. Due to a scrivener's error, the incorrect
race was identified in paragraph 17F. The horse
RD s Ride participated in the first race, not the
third race. Comm ssion staff will nmnake the changes
and have M. Raper sign off so that the purse
redi stribution is handl ed appropriately for that
particul ar horse.

Commi ssion staff respectfully requests that
t he Conm ssion approve the settlenent agreenent
wth the one nodification noted.

CHAI RVAN WEATHERWAX: So that's supposed to be
the first race and not the third.

M5. NEWELL: Right.

COW SSI ONER SCHENKEL:  You nentioned the
suspension is reduced and the fine al so.

MS5. NEWELL: Yes.

CHAl RVAN WEATHERWAX:  So this is going to be
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ongoi ng testinony on his part?

M5. NEWELL: It wll be. It relates to
matters that may be com ng before the Conm ssion at
a later date. That's why we are not going into too
many details.

CHAI RVAN WEATHERWAX: We don't know what these
are yet, but will we be referred back to this
gentleman's testinony at a | ater date?

M5. NEWELL: You will.

CHAl RVAN WEATHERWAX: Questions fromthe
Conmmi ssi on nenbers to accept this reconmendation
for |l egal settlenent?

COW SSI ONER SCHENKEL: Move accept ance.

COW SSI ONER PI LLOW  Second.

CHAI RMAN WVEATHERWAX: Questions? W have a
noti on and second.

Al'l those in favor say "aye."

THE COW SSI ON: " Aye. "

CHAI RVAN WEATHERWAX: It's passed.

Now, for the Standardbred racing official 1ist
approval, Hoosier Park, is that you?

JOE GORAJEC. Yes, | recommend approval .

CHAl RVAN WEATHERWAX:  Did this happen after we
had our |ast neeting?

JCE GORAJEC. Yes. Sixty days prior to the
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comrencenent of the race neet by our regulation,
the track is required to submt their |ist of
officials for Comm ssion approval. These are the
St andardbred racing officials. And | woul d
reconmend approval .

At the next Comm ssion neeting, you will in
all 1ikelihood be taking up the Thoroughbred and
Quarter Horse officials.

CHAl RVAN WVEATHERWAX:  Are these individuals
that are now serving nore or less or are they new
peopl e?

JOCE GORAJEC. | think every one is back from
| ast year.

CHAI RMAN WVEATHERWAX: Great. So we need to
vote on that too?

JOE GORAJEC.  Yes.

COMM SSI ONER PILLON | will nake a notion.

COMM SSI ON LI GHTLE:  Second.

CHAI RMAN WVEATHERWAX: W have a notion and a
second to approve these fine individuals.

Al those in favor say "aye."

THE COWM SSI ON: " Aye. "

CHAl RVAN WVEATHERWAX:  Passed.

A d business? Hearing none. New business?

Heari ng none, we are adjourned.
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STATE OF | NDI ANA
COUNTY OF JOHNSON

I, Robin P. Martz, a Notary Public in and for
said county and state, do hereby certify that the
f oregoi ng matter was taken down in stenograph notes
and afterwards reduced to typewiting under ny
direction; and that the typewitten transcript is a
true record of the Indiana Horse Raci ng Conmmi ssi on
meet i ng;

| do further certify that | am a disinterested
person in this; that | amnot a relative of the
attorneys for any of the parti es.

I N WTNESS WHEREOF, | have hereunto set ny

hand and affixed ny notarial seal this 19th day of

Lebci) Vit

Rl Mtz
NOTARY PLAELIC
SEAL
STATE OF INCIANA
My Comemisslen sxplnes March 2, 2016

March 2015.

My Conm ssi on expires:
March 2, 2016

Job No. 93924
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      1          CHAIRMAN WEATHERWAX:  It is now 9:00, and I'd



      2     like to start our meeting on a timely basis because



      3     we have a full agenda.  On behalf of all the other



      4     fellow commissioners, I want to welcome each and



      5     every one of you here today for our hearing and



      6     welcome you.



      7          At this time, Robin, would you raise your



      8     hand.



      9          (At this time the oath was administered to the



     10     court reporter by Chairman Weatherwax.)



     11          CHAIRMAN WEATHERWAX:  First of all, I think



     12     the first order of business would be to recognize a



     13     true leader in our industry, a pillar in this



     14     community, and someone that a lot of us have come



     15     to know for a great long time.  That's Steve



     16     Schaefer.  As you well know, Steve's funeral was



     17     yesterday.  Some of you were there.  And I'm sorry



     18     I couldn't make it.



     19          I'd just like to take a moment right now for a



     20     moment of silence to pay tribute to a beautiful



     21     individual.



     22          (At this time a moment of silence was



     23     observed.)



     24          CHAIRMAN WEATHERWAX:  Thank you.  Also, we are



     25     honored today to have a former chair of the Indiana
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      1     Horse Racing Commission, Sarah McNaught.



      2          (Audience applause.)



      3          CHAIRMAN WEATHERWAX:  I offered to have her



      4     come up here and sit with us, but she didn't think



      5     it would be proper.



      6          We also have -- first of all, I think we



      7     should take a moment to review the minutes of our



      8     last meeting.  I would ask my fellow commissioners



      9     if you have any corrections or if there was any



     10     additions to the minutes as presented to us.



     11          COMMISSIONER SCHENKEL:  Having missed that



     12     meeting, but I still will go ahead and offer a



     13     motion to accept.



     14          CHAIRMAN WEATHERWAX:  That's blind faith.



     15          COMMISSION LIGHTLE:  I would second.



     16          CHAIRMAN WEATHERWAX:  We have a motion and a



     17     second.  All those in favor say "aye."



     18          THE COMMISSION:  "Aye."



     19          CHAIRMAN WEATHERWAX:  They are approved.



     20          This is a time when I think, Joe, you would



     21     like to introduce some really outstanding



     22     individuals that are going to be a part of, a key



     23     part of our association.  And that's the new



     24     stewards and judges.



     25          JOE GORAJEC:  Thank you, Mr. Chairman.  It's
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      1     my pleasure to introduce to the Commissioners and



      2     to the public our new team of judges for 2015 and



      3     beyond.  We have three new judges.  Mike Hall is



      4     our presiding judge.  And Mike's in the back.  Wave



      5     Mike.  And with Mike is Kevin Gumm and Dave Magee.



      6          (Audience applause.)



      7          JOE GORAJEC:  And you might have read a little



      8     bit more about Dave than the others because Dave



      9     gave up a Hall of Fame driving career to join our



     10     team in the judges' stand.  We are delighted to



     11     have him and the others.  They're a great addition.



     12          I would like to say that our former presiding



     13     judge, Tim Schmitz, who has done an outstanding job



     14     for us throughout the years, has been with the



     15     Commission as presiding judge for 19 years, is



     16     leaving us on very, very good terms.  We have



     17     entered into a contractural relationship with him



     18     for this season.  He is going to be helping our new



     19     team with the transition.  In fact, he will be



     20     there on Saturday for the first set of qualifiers.



     21          So I would just like to thank Tim for his



     22     years of service and just wanting to reiterate that



     23     he's departing from the racing commission on the



     24     absolute best of terms.



     25          CHAIRMAN WEATHERWAX:  We welcome and are very
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      1     honored to have these outstanding gentlemen be a



      2     part of our racing team.  I also asked the staff if



      3     it was a typo when I was looking at David Magee's



      4     bio on his wins.  There was too many zeros there.



      5     But that's an outstanding career for all of you.



      6          And I think that what that tells me as a



      7     layman person that the drivers and the owners will



      8     have a lot of respect for you because you've been



      9     there and done that.  I think that speaks volumes



     10     for our state.  We are so happy to have you.



     11          Next on our agenda we have Holly.  Is this



     12     something you are going to take over right now?



     13          MS. NEWELL:  That's fine.  Yes, sir.



     14          CHAIRMAN WEATHERWAX:  Why don't you go ahead



     15     and explain to us the steps because this is a



     16     little different procedure than having Lea here



     17     with you here.  We will have a different approach.



     18          MS. NEWELL:  Right.  Yes, we are today.  Item



     19     number two on the agenda is the consideration of



     20     the objections filed by Respondent Tom Amoss to



     21     recommended orders issued by the Administrative Law



     22     Judge Gordon White on October 14, 2014 and



     23     January 28, 2015.  Mr. Amoss objected to two



     24     orders.  The first is Judge White's refusal to



     25     Mr. Amoss's Motion to Dismiss.  That's the October
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      1     order.  And the second is Judge White's



      2     recommending that Commission staff's Motion for



      3     Summary Judgment be granted.  That's the January



      4     order.



      5          I will leave it to the parties to address the



      6     details of the case, but the underlying



      7     disciplinary action stems from a positive equine



      8     drug test in 2011.  Procedurally, the case has



      9     taken a number of turns, but as stated, at issue



     10     today are the denial of Amoss's Motion to Dismiss



     11     and the granting of staff's Motion for Summary



     12     Judgment.



     13          The granting of a summary judgment means that



     14     the ALJ did not conduct an evidentiary hearing,



     15     instead concluding that staff was entitled to



     16     judgment as a matter of law, and there were no



     17     questions of fact that required an evidentiary



     18     hearing.



     19          The recommended order provides for a 60-day



     20     suspension of Mr. Amoss's IHRC license, a $5,000



     21     fine, and loss of purse related to the race at



     22     issue.  The Commission has reviewed the filings of



     23     both parties and will consider today's arguments.



     24     The Commission will consider only the record before



     25     it.  I do have with me the entire record if there
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      1     are any issues with it.



      2          After today's arguments close, the Commission



      3     will deliberate and have the option to affirm,



      4     modify, dissolve, or remand for further proceedings



      5     the proposed decision of the ALJ.  Today I will be



      6     acting as adviser to the Commission and not as an



      7     advocate for Commission staff.  Commission staff is



      8     represented by Robin Babbitt and Lea Ellingwood.



      9     Mr. Amoss is represented by David Pippen, Karen



     10     Murphy, and Pete Sacopulos, who entered his



     11     appearance today.



     12          We are now ready for oral arguments from both



     13     sides.  Each party has ten minutes.  I will give



     14     notice at the two-minute mark and the one-minute



     15     mark.  Any Commissioner may ask a question at any



     16     time.  Because Mr. Amoss is challenging the ALJ's



     17     objections, Mr. Sacopulos will go first.



     18          MR. SACOPULOS:  Good morning.



     19          CHAIRMAN WEATHERWAX:  Would you state your



     20     name.



     21          MR. SACOPULOS:  I will, yes.  Thank you for



     22     the opportunity to be here today to address the



     23     Indiana Horse Racing Commission.  My name is Pete



     24     Sacopulos.  I appear before you today as counsel



     25     for Tom Amoss, who is here with me.  I practice law
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      1     in Terre Haute, Indiana and here today on behalf of



      2     Mr. Amoss.  He is pleased to have the opportunity



      3     to address you today.  And at this time I would ask



      4     him to do that.  Tom.



      5          TOM AMOSS:  Thank you for allowing me to be



      6     here today.  At last April's Commission meeting,



      7     Mr. Gorajec came to you and recommended Indiana



      8     adopt thresholds for approved therapeutic medicine,



      9     including the threshold of one nanogram, which is



     10     one billionth of a gram, for methocarbamol citing



     11     the latest science in Europe to abolish the



     12     outdated and archaic system called zero tolerance



     13     for therapeutic medicine.  No racing jurisdiction



     14     in the United States uses this system.  As



     15     Commissioners, you unanimously approved this.



     16          That is the hard science of this case which



     17     dates back to 2011.  Hero Heart ran on October 21,



     18     2011 and finished second.  After the primary lab



     19     findings report on November 4th and the split lab



     20     finding data was returned on February 22, 2012, we



     21     were convinced the case would be dismissed based on



     22     the rules governing split sample confirmation.



     23          As Mr. Gorajec stated in that same April 2014



     24     commission meeting, only if both labs confirm the



     25     same drug is a positive test called.  But
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      1     immediately after our motion to dismiss, Commission



      2     moved away from the statute and made a motion to



      3     test the sample a third time.  Every case in



      4     Indiana history has been decided by these two



      5     tests, the split test versus the primary test as



      6     your rules clearly state.  This third test was



      7     going to be something that had never occurred in



      8     Indiana racing before.



      9          We fought this motion and asked the case go



     10     before the Commission.  But after a prolonged legal



     11     battle, the Commission's request was granted.  We



     12     take strong exception to the Commission's continual



     13     sentiment that my sample tested positive every time



     14     it was tested for if that were true, this case



     15     would have been brought before you in a timely



     16     fashion.



     17          We ask you to consider a very straightforward



     18     question.  If the Commission were satisfied with



     19     the primary split sample findings, why did they



     20     petition for an unprecedented third test.  Why



     21     didn't my case go before the Commission in the



     22     spring 2012 for dismissal as we requested.



     23          The motion was granted by the ALJ.  And



     24     despite our written objection of using Doctor Sams



     25     of HFL Laboratory, he was allowed to do the
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      1     testing.  The Commission got everything they



      2     requested; the ability to test the blood in the



      3     sample and use the laboratory they petitioned for.



      4     The ALJ specifically asked in his order for the



      5     amount of methocarbamol to be quantified.  Despite



      6     all positive test results being reported with a



      7     measurement, this would be the first and only time



      8     my sample was measured for the amount of



      9     methocarbamol.



     10          In the summer of 2013 the results of my blood



     11     sample returned.  Doctor Sams quantified the level



     12     of methocarbamol, as he was required to do, and



     13     reported the amount to be an estimated one



     14     nanogram, one billionth of a gram.  It has come to



     15     my attention the Commission is going to challenge



     16     the finding and claim that it might be higher than



     17     the one nanogram reported.  I find this



     18     astonishing.



     19          Doctor Sams has the ability to test the sample



     20     with the most updated and sophisticated equipment



     21     available.  One nanogram methocarbamol was the hard



     22     science requested by the Commission.  It was



     23     performed with Commission staff present at HFL



     24     Laboratory and reported with an extensive data



     25     packet by their scientist, Doctor Sams.
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      1          In the April 2014 Commission meeting,



      2     Mr. Gorajec responded to a question from Chairman



      3     Weatherwax.  And I quote "Commissioner Weatherwax,



      4     you mentioned concerns about positive tests being



      5     in small minute quantities.  To the extent that a



      6     drug is on this list, and methocarbamol is on the



      7     list, and there is not a threshold, then a horseman



      8     runs the risk of having a positive called on him



      9     for a drug that has been demonstrated by the



     10     research of the RMTC and approved by the RCI not to



     11     have a pharmacological effect on the horse.  The



     12     option of doing nothing here is having the horsemen



     13     run the risk of getting a positive test that need



     14     not be called a positive."



     15          Mr. Gorajec's quote speaks directly to my



     16     case.  How is any punishment justified if the



     17     Executive Director feels that this one nanogram of



     18     methocarbamol should not be called a positive?  In



     19     another case that occurred before the adoption of



     20     the RMTC rules, it was ruled on using the most



     21     current science, Roger Welch, a Standardbred



     22     trainer, had a horse test positive for tramadol,



     23     which carries a Class A penalty.  Class A penalty



     24     drugs have the highest potential to effect the



     25     performance and have no medical use in horses.  The
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      1     ARCI penalty is a one-year suspension.  This



      2     violation occurred in 2012.  The following spring



      3     in 2013, Mr. Gorajec gave Mr. Welch a penalty of 14



      4     days saying, and I quote, "The Commission staff has



      5     done their due diligence reviewing the positive



      6     test.  And a determination was made that the



      7     current RCI classification on this particular drug



      8     does not reflect the current science, which shows



      9     it better considered a Class B drug."



     10          Mr. Gorajec set the precedent for using the



     11     most current science with this case.  I'm asking to



     12     be treated in the same way with the Commission



     13     using the current science.  And the current science



     14     shows one nanogram of methocarbamol is not a



     15     violation.



     16          The Commission has talked about my record and



     17     pointed to a small window of it.  I have been



     18     training horses since 1987.  And in 29 years, I've



     19     been cited ten times for medicine positives.  All



     20     of these overages were approved therapeutic



     21     medicine and fall in the lowest category of



     22     penalty.  Each was treated with a fine.  Having run



     23     over 12,000 horses in my career, that averages to



     24     one violation every 1200 starts or one violation



     25     every two and a half years.  I did not have any







�



                                                           14



      1     violation in 2012 or 2013, but I did have an



      2     overage in August 2014.  I have never been accused



      3     of any violation that involved a suspension.  That



      4     is my complete record.



      5          As for the alleged five positive tests in a



      6     year which the Commission has referred to, they



      7     make no reference to the fact that three were



      8     within a month, and I was not notified of any them



      9     until all the horses had run.



     10          They also don't mention that I appeared before



     11     the Kentucky racing commission in February 2012



     12     concerning the three overages, which included this



     13     Indiana-alleged overage.  The Kentucky commission



     14     treated the three violations as one, and I was



     15     given a fine.  Given that the ARCI penalties are



     16     the same state to state, we asked Indiana to



     17     reciprocate with Kentucky.  The Commission refused.



     18          What is the explanation concerning many other



     19     trainers that have had multiple positive tests in



     20     Indiana this past year who were treated differently



     21     from me?  They include Wayne Minnock who had four



     22     positives in Indiana in one month for



     23     dexamethasone.  Dexamethasone and methocarbamol



     24     fall under the exact same ARCI penalty guidelines.



     25     Mr. Minnock was only fined.  I understand the
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      1     positives came close together and were counted as



      2     one offense.  I don't understand why mine were



      3     counted individually when his were not.



      4          The Indiana statutes have a whole section on



      5     due process.  Yet, when applied to my case, I



      6     question whether the Indiana Administrative Code or



      7     the Indiana Horse Racing statutes were followed.  I



      8     have never even had a disciplinary hearing with the



      9     stewards.



     10          My case began with Mr. Gorajec calling me on



     11     the phone and telling me my penalty.  From there,



     12     my case was assigned to an administrative law



     13     judge.  And after almost three years he gave a



     14     recommended order for summary judgment.  Summary



     15     judgment is a rarely used outcome that has strict



     16     guidelines.  And when defined in Webster's



     17     dictionary, it says there's no disputed facts in



     18     the case.  How can this case be a candidate for



     19     summary judgment?  Just as importantly, how can



     20     this case be affirmed making it a dangerous path



     21     for future cases when the Commission staff sees



     22     fit.



     23          At last spring's Commission meeting,



     24     Commissioner Pillow asked Mr. Gorajec about the



     25     appeals process.  Mr. Gorajec pointed out that he
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      1     could only make a recommendation.  And that the ALJ



      2     will then make a recommendation and present it to



      3     the Commission.  And the Commissions is the



      4     decision maker.



      5          Rule 71 IAC 8.5-1-7 from the Indiana



      6     Administrative Code pertaining to drug



      7     classification and penalties says the penalties are



      8     to be set by the most current ARCI guidelines.



      9     This is the exact rule we discuss later today on



     10     the cobalt regulation in agenda item six.  How does



     11     this same rule apply to the cobalt cases from last



     12     year?  Does it apply now where cobalt is a one-year



     13     suspension or after the changes to the statute



     14     occur at this Commission meeting making it a



     15     two-week suspension?



     16          This is another example of medication



     17     violations being regulated by the most current ARCI



     18     guidelines despite the violations occurring in the



     19     past.  Again, I'm only asking to be treated in the



     20     same fashion.



     21          The suspension of any license should be



     22     handled with great care and after careful



     23     consideration.  It should be about fairness.  For



     24     one nanogram methocarbamol Mr. Gorajec has asked to



     25     be suspended 60 days, remove the horses from my
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      1     barn, and require that they be given to trainers



      2     with no affiliation to me.  This will put 32 of my



      3     employees out of work.  I'm also to be fined



      4     $5,000.  He's asking you to severely damage my



      5     career as well as my reputation.  I have spent over



      6     $130,000 defending myself.  The taxpayers of



      7     Indiana have spent at least that much money as this



      8     case is being handled by an attorney outside the



      9     Commission staff.



     10          I respectfully ask each Commissioner, how much



     11     more penalty do I have to suffer for one billionth



     12     of a gram of an approved therapeutic medicine that



     13     does not constitute a violation in any racing



     14     jurisdiction in the United States?  Thank you for



     15     taking the time to listen to me.



     16          MR. SACOPULOS:  Holly has explained the



     17     options that you have, but there are some nuances



     18     to those options.  One is that you can as a



     19     commission find that the primary test was not



     20     confirmed by the split sample, which we believe to



     21     be the case.  If that is, in fact, what your



     22     finding is, then pursuant to 71 IAC 8.5-3-4, there



     23     can be no penalty against Mr. Amoss.



     24          If on the other hand you find that the split



     25     sample does confirm the primary test, then we look
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      1     to whether or not the rule that you all approved in



      2     April of 2014 should be applied retroactively.



      3     Under theory of amelioration, rules that are more



      4     lenient are usually, under Indiana law, applied



      5     retroactively.  Those that are more stringent apply



      6     proactively.  If we apply the rule that was



      7     approved by this commission allowing one nanogram



      8     of methocarbamol in April of 2014 and apply it



      9     retroactively, the outcome would be the same.  The



     10     test results would be that there was not more than



     11     one nanogram.  The result would be no penalty



     12     against Mr. Amoss.



     13          A third result that can happen here is that



     14     you find that --



     15          MS. NEWELL:  Pete, you're about out of time.



     16     Wrap it up.



     17          MR. SACOPULOS:  I will -- that the split is



     18     confirming, and that you will not apply the rule



     19     retroactively.  If that's the case, then you will



     20     have to surrender the purse and would ask that an



     21     appropriate and fair resolution be presented with a



     22     fine that would be appropriate and a few number of



     23     days but certainly not 60 as sought by the



     24     Commission.



     25          Finally, and my last point is, summary
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      1     judgment in this case is wholly and completely



      2     inappropriate.  Under Indiana Trial Rule 56, it



      3     sets the standard.  There can be no material



      4     dispute as to a material fact.  The main fact in



      5     this case is disputed, whether or not the split is



      6     confirming of the original primary test.  So a



      7     summary judgment motion in this case is not only



      8     inappropriate, its entirely inappropriate.



      9          Those are our positions.  Mr. Amoss and I



     10     would be glad to answer any questions.  We are glad



     11     for the opportunity to address you today.



     12          CHAIRMAN WEATHERWAX:  Thank you so much.



     13          MS. NEWELL:  Mr. Babbitt.



     14          MR. BABBITT:  Mr. Chair, Vice-chair, Members



     15     of the Commission, Executive Director, counsel.



     16     I've got ten minutes.  I would love to respond to



     17     everything they said.  We don't have time.  This



     18     thing's been going on three years.  So I'm going to



     19     get to the crux of the matter.



     20          As you know, Lea and I are representing the



     21     Commission staff in this matter.  This race



     22     happened in late 2011.  I was finishing my tenure



     23     as outside counsel to the Commission.  Lea was



     24     beginning hers.  So we've decided that I would



     25     continue in this case.  So we're acting together.
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      1          Mr. Amoss, on the other hand with



      2     Mr. Sacopulos's appearance, is now being



      3     represented by four lawyers.  They are very capable



      4     lawyers.  They have left nothing on the table.  And



      5     that probably is one of the reasons that it's taken



      6     so long to get here to you today.  As the ALJ put



      7     this recommended order, it's right on the mark, and



      8     we're going to ask you to affirm it.



      9          This is a fairly simple case on the facts as



     10     it comes to the Commission, but it had some complex



     11     legal issues.  And so the Commission designated an



     12     administrative law judge, who is a lawyer, a very



     13     good lawyer known to the Commission, who listened



     14     to every argument that was made, thoughtfully and



     15     deliberately ruled on those arguments, and



     16     ultimately came up to exactly the right conclusion.



     17     And I submit to you, and I will talk to you a



     18     little bit about this as I get through the



     19     argument, the fairest possible result under the



     20     circumstances.



     21          Why is the only real option to affirm the ALJ?



     22     Well, the facts are simple.  There was a third



     23     methocarbamol positive that Mr. Amoss had in 2011.



     24     He'd had in late 2010, within 365 days of that, a



     25     naproxen positive in Louisiana, which was his
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      1     fourth violation in the period of 365 days.



      2     Because of that, the Association of Racing



      3     Commissioner International guidelines say that you



      4     look at multiple violations within a 365-day



      5     period.  And that a minimum fine and suspension is



      6     a suspension of 30 days and a fine of $2500.



      7     Because there were four, the Executive Director



      8     recommended to the ALJ, and the ALJ confirmed that



      9     it was appropriate, that a 60-day suspension and a



     10     $5,000 fine is appropriate.



     11          Now, I'm going to talk about the summary



     12     judgment motion because we have a very different



     13     view of summary judgment.  Summary judgment has



     14     been used in other cases before the Commission.



     15     The rule, Trial Rule 56C says that if you file a



     16     motion, an adverse party has 30 days after service



     17     of that motion to serve any opposing affidavits and



     18     then to designate to the court or the



     19     administrative law judge each material issue of



     20     fact which the party asserts precludes the entry of



     21     summary judgment.



     22          So in this particular case we got through the



     23     testing issues, and that's a whole other



     24     discussion.  They were well fought.  And ultimately



     25     what Mr. Amoss didn't tell you was when we started
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      1     this case in very early 2012, his lawyers suggested



      2     to us that a third test be done, and that it



      3     quantify the amount of methocarbamol.  We agreed



      4     with that.  So it was their suggestion.



      5          We both agreed that it would go to Doctor Sams



      6     at HFL.  They then decided at some point



      7     unilaterally that they didn't want the test.  So



      8     they didn't go to the ALJ and say can we stop the



      9     testing.  They went to Doctor Sams and said stop



     10     the testing.



     11          We went forward and said we are very



     12     comfortable, not only with the original test but



     13     with the split.  We think that there's a violation



     14     on that.  But in order to bend over backwards to be



     15     fair with you, here's what we'll do.  We will do a



     16     third unprecedented test.  And if it comes back



     17     negative, we'll treat it like a split sample.



     18          A negative is no methocarbamol in the system.



     19     If it comes back negative for methocarbamol, we'll



     20     dismiss the case because we don't want there to be



     21     any issue.  We want to get to the truth.  That's



     22     what we're interested in.



     23          Even though they had agreed to it and



     24     suggested it, they decided that they would fight it



     25     for months.  We had many filings, many arguments,
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      1     etc.  And the ALJ said go forward with the testing.



      2          Now, why did we ask it to be quantified?



      3     Because that was the original test they agreed to.



      4     And we didn't want to start changing the test.  We



      5     didn't need it to be quantified, but we did it



      6     because that was the test they asked for.



      7          Let me get back to the summary judgment.  So



      8     you've got this process that, and it's simply a



      9     put-up-or-shut-up process.  When you file a summary



     10     judgment, as we did February 3, 2013, we filed a



     11     motion.  We filed four affidavits.  We filed all



     12     the test results.  The Executive Director filed an



     13     affidavit.  All the scientists filed an affidavit.



     14     We said here's why there's a violation, and here's



     15     why the proposed sanction is appropriate.



     16          They then had an obligation for 30 days to



     17     come back in and say here are all these things.



     18     They asked for one continuance.  I agreed to it.



     19     They then came in and said we need more time, we



     20     need to do discovery.



     21          Here's what they said in their motions.  Very,



     22     very interesting.  They said "In order to designate



     23     each fact that will preclude the entry of summary



     24     judgment, Trainer Amoss is obligated under the



     25     trial rules to support relevant supporting
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      1     evidence."  So they have to not only provide the



      2     supporting evidence, but then they to have



      3     designate it.  Remember, they have three different



      4     lawyers who were acting for them during this



      5     period.



      6          He asked for additional time at that point.



      7     We objected to it.  The ALJ said take as much time



      8     as you need.  Go forward with the process.  They



      9     understood exactly what the process was.  That was



     10     in their filing.



     11          So what happens?  What did they do?  They came



     12     forward at the time their response was due, and



     13     they said dismiss the case for these other reasons.



     14     What didn't they do?  They didn't say, here are the



     15     designated facts upon which our opposition is



     16     based.  Here are the things that you should



     17     consider ALJ.  They didn't file any of those



     18     things.  They came back and said on a legal basis,



     19     the case should be dismissed.  They did not meet



     20     the very standard that they asked for.



     21          Now, I think it's very important because if



     22     you don't do that, the Supreme Court has said



     23     Indiana courts are limited.  Before I get there,



     24     the legislature in 2011 enacted a provision of the



     25     Indiana Administrative Orders and Procedures Act







�



                                                           25



      1     that made summary judgment the same as in a trial



      2     court.  And that's important because it had been a



      3     little bit different.  The legislature comes in and



      4     says we're going to do it the same way as courts.



      5          Here's the language in the legislation,



      6     subsection B.  "Except as other otherwise provided



      7     in this section, an administrative law judge shall



      8     consider a motion filed under subsection A as would



      9     a court that is considering a motion for summary



     10     judgment filed under Trial Rule 56 of the Indiana



     11     Rules of Trial Procedure.



     12          The legislature is very smart.  And they could



     13     have said doesn't apply to the Indiana Horse Racing



     14     Commission because the rules don't apply to the



     15     Utility Regulatory Commission and a lot of other



     16     agencies.  No, it applies to the horse racing



     17     commission.  They said the agency has to treat it



     18     like a court.



     19          Why is that important?  Because the Indiana



     20     Supreme Court in the case that we've cited to the



     21     ALJ, the HomEq Servicing versus Baker case says



     22     that if you don't submit designations and



     23     affidavits or ask for a continuance of the hearing



     24     before it goes forward to do these things, if you



     25     rest on the record, you can't come back later and
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      1     say, okay, but consider this.  They say, the



      2     Supreme Court said the trial court lacks discretion



      3     to permit the party to thereafter file a response



      4     or submit information to contest it.  They had



      5     months, months and months and months and decided



      6     not to do it.



      7          Now what are they doing?  They went to the



      8     ALJ.  They didn't submit it.  The ALJ looks at all



      9     the evidence and says, hey, I'm looking at what was



     10     designated.  Absolutely appropriate.  You had all



     11     the time in the world.  You had fine legal



     12     representation.  You didn't comply with the rules.



     13     I can't consider all of this stuff you're throwing



     14     up against the wall.  Much of it that Mr. Amoss



     15     talked about today.



     16          We've got responses to all of that, by the



     17     way, but we can't get into those because they



     18     didn't designate them.  They didn't put them in



     19     play as they should have.



     20          Now, I do this very, very respectfully.  I



     21     submit to you if a judge doesn't have the authority



     22     to do that under Trial Rule 56, then the Commission



     23     can't let a person like Mr. Amoss sandbag the ALJ,



     24     not put the information out there and say but I'm



     25     going to come and beg with the Commission my
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      1     version of the facts, only my version of the facts



      2     and ask you to change the result procedurally even



      3     though if a judge, if somebody did that to a judge,



      4     a judge couldn't do that.  If a judge did that, it



      5     would go up to the court.



      6          The court would say you can't do it.  You have



      7     ground rules you didn't live by.  Due process goes



      8     both ways.  It goes not only for a person who is



      9     the subject of the disciplinary action, but it goes



     10     for the Commission.  It protects the interest of



     11     all of the horsemen because, quite frankly, these



     12     are the rules that all of the horsemen have to play



     13     by.  So we can't pick out Mr. Amoss and say he's a



     14     nice guy.  He's a nationally renowned trainer so



     15     we'll treat him with a different set of rules.



     16     That's what he's asking you to do.



     17          My respectful premise to you is it's not only



     18     appropriate to affirm the administrative law



     19     judge's very thoughtfully reasoned decision and



     20     very complete and the right decision, but it's



     21     something that you need to do.  You don't have the



     22     discretion now to come in and reopen the record.



     23     In a way that would create chaos in the



     24     disciplinary process.  And, quite frankly, it



     25     wastes our time as we go through and try to vet
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      1     this out --



      2          MS. NEWELL:  Time's up.



      3          MR. BABBITT:  My time's up.  We also have, I



      4     would simply tell you the retroactivity argument



      5     didn't fly.  And we object to that completely.



      6     There's no factual basis for it either.  Thank you



      7     so much.



      8          CHAIRMAN WEATHERWAX:  Thank you very much.  We



      9     heard the testimony from both sides.  Holly, is



     10     there anything else?  Do you want to give us a



     11     summary on this?



     12          MS. NEWELL:  Just procedurally speaking, you



     13     are at the point now where you can begin your



     14     deliberations.  You still are welcome to ask



     15     anybody any questions that you may have.  And



     16     you're at the point where you're going to look at



     17     these two orders, and you are going to decide if



     18     you want to affirm, modify, dissolve, or remand.



     19          CHAIRMAN WEATHERWAX:  Of course, there's a lot



     20     of testimony you heard, but also we've read a lot



     21     about this case.  You gave me this to read over the



     22     weekend.



     23          MS. NEWELL:  That's just part of it, yes.



     24          CHAIRMAN WEATHERWAX:  Is this what Mr. Amoss



     25     provided that Robin was saying was more or less
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      1     after the fact and couldn't be considered?



      2          MS. NEWELL:  Right, there is contention



      3     between the parties about what was on the record



      4     that could be considered by the Commission.  The



      5     Commission can only consider what was made part of



      6     the record at the appropriate time.



      7          CHAIRMAN WEATHERWAX:  What I have done for



      8     three days is I have read in detail something



      9     you're telling me I can't take and look at.



     10          MS. NEWELL:  I would defer to arguments from



     11     the parties on that, but, yes, I believe there are



     12     certain items within that particular filing that



     13     Commission staff is arguing was not properly put



     14     before the ALJ.  Therefore, it is not proper for



     15     your consideration at this time.



     16          CHAIRMAN WEATHERWAX:  Have any of my fellow



     17     Commissioners read all this that came after the



     18     original paperwork was given?



     19          MS. NEWELL:  That was the substantial e-mail



     20     filing that you received.



     21          COMMISSIONER LIGHTLE:  Is that the one we just



     22     received?



     23          MS. NEWELL:  A week ago.



     24          CHAIRMAN WEATHERWAX:  I don't want to confuse



     25     the issue.  It's just that we have to kind of focus
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      1     on what we can deliberate and what we can look at



      2     and what we can accept for this case because a lot



      3     of this is done to defend and help Mr. Amoss by



      4     throwing doubt on what we're looking for.  We can't



      5     look at things that we can't already be accepted



      6     through the judicial process that got us here.



      7          MS. NEWELL:  To the extent that you guys are



      8     deliberating and you begin to consider anything



      9     that might be a concern because it was not



     10     presented for the record, I would welcome



     11     Mr. Babbitt or Miss Ellingwood or Mr. Sacopulos to



     12     speak to that issue.  They are going to be far more



     13     familiar with the intricacies of this record than I



     14     am, but, yes, there is definitely some question as



     15     to what was provided in that filing that you may



     16     properly consider.



     17          CHAIRMAN WEATHERWAX:  Go ahead, Commissioner



     18     Lightle.



     19          COMMISSION LIGHTLE:  I have a question about



     20     that if everything wasn't presented, I have a



     21     problem with that.



     22          CHAIRMAN WEATHERWAX:  This was additional



     23     testimony or records that I received.  You didn't



     24     get this.



     25          MS. NEWELL:  Yes, she did.  Everybody received
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      1     it.



      2          COMMISSIONER LIGHTLE:  I received it.



      3          COMMISSIONER SCHENKEL:  We all got it.



      4          COMMISSION LIGHTLE:  Everything?



      5          MS. NEWELL:  You have everything.  The filing



      6     was made March 2nd.  And you guys would have



      7     received it that same day or the next day.



      8          CHAIRMAN WEATHERWAX:  I have a question for



      9     Mr. Amoss or his staff or his attorney, you're



     10     saying here that two drugs stamped for their own as



     11     Indiana's own medication chart shows.  Could you



     12     explain why we're doing something that you don't



     13     agree with on that?  I know these drugs take on a



     14     different physical nature sometimes after they are



     15     in the body of the horse.  I don't know if that's



     16     what you're trying to say.



     17          TOM AMOSS:  Yes, sir.  The two drugs you are



     18     speaking of are methocarbamol, which was what the



     19     primary laboratory said they found, and a drug



     20     called guaifenesin, which is what the split



     21     laboratory's data said was found.  Each year



     22     Mr. Gorajec presents a list, and that is part of



     23     the record, of all the drugs that we are allowed to



     24     use.  There is a withdrawal time associated with



     25     each of those.
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      1          Guaifenesin and methocarbamol are listed



      2     separately on that list.  Just as importantly, they



      3     are listed with two separate withdrawal times.  So



      4     our contention is if one is the same as the other,



      5     which they claim it is, why are there two different



      6     withdrawal times, why do you stop on one four days



      7     out but on another five days out if, indeed, they



      8     are the same thing.



      9          CHAIRMAN WEATHERWAX:  That was the question I



     10     had.  Could we get an answer?



     11          MS. NEWELL:  Mr. Babbitt could respond



     12     appropriately. I would not be the person to ask for



     13     that.



     14          MR. BABBITT:  With respect to that particular



     15     issue, the rules provide very clearly that once



     16     there is a positive, the only way that a split will



     17     be dismissed is if there is a negative finding.



     18     And the split can find either the primary drug or a



     19     metabolite of the primary drug.  Guaifenesin is a



     20     metabolite of methocarbamol.  And so, therefore, it



     21     was split.



     22          We have an affidavit in the summary judgment



     23     materials that says that's a positive.  There is no



     24     evidence in the record that that is a negative



     25     test.  They claim that it didn't confirm.  The
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      1     regulations of the Commission say the confirmation



      2     of a metabolite is sufficient confirmation of the



      3     primary drug.  That was a positive.



      4          In fact, as you read through the ALJ's



      5     decision, he said those two are enough.  That's



      6     enough.  But we went ahead and did the third one,



      7     just to make sure because if there wasn't



      8     methocarbamol in there, and they had asked for the



      9     test, we wanted to make sure that we gave them an



     10     opportunity to check that.  That's why the third



     11     test was done.  It came back positive for



     12     methocarbamol.  So they found methocarbamol, a



     13     metabolite of methocarbamol, methocarbamol, three



     14     positive tests.



     15          CHAIRMAN WEATHERWAX:  Thank you.  Commissioner



     16     Schenkel.



     17          COMMISSIONER SCHENKEL:  I'm not a lawyer so



     18     I'm not sure that I understand all the legal



     19     citations.  I'm not familiar with all them.  To me



     20     one of the issues here is the timing of all this



     21     and the time that has elapsed since the original



     22     tests.  One of your contentions, if I understand it



     23     correctly, is this should be dismissed because the



     24     rules changed since the alleged violation occurred



     25     in 2011.
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      1          I'm not sure how we would deal as a regulatory



      2     agency or how the legislature would deal with



      3     things if they started applying laws and



      4     regulations retroactively.  The whole legal



      5     arguments aside, the whole process, the whole



      6     common sense approach to that just baffles me from



      7     that standpoint.



      8          I am less than convinced that had you not



      9     drawn this out over the last three years, we



     10     wouldn't even be having that discussion.  And, yet,



     11     that seems to be one of the bases that you're



     12     arguing.  So I don't understand that logic.  I



     13     don't understand that, and I don't like that



     14     approach to doing business in that way.  If we take



     15     that action now and start applying rules



     16     retroactively, we might as well pack it in and go



     17     home and let you guys just do what you do and hope



     18     for the best.



     19          CHAIRMAN WEATHERWAX:  You're welcome to



     20     respond.



     21          MR. SACOPULOS:  First of all, we take



     22     exception with these three tests being positive.



     23     Secondly, it's important to know when the



     24     proposed --



     25          COMMISSIONER SCHENKEL:  Can I ask you a







�



                                                           35



      1     question?



      2          MR. SACOPULOS:  Yes, sir.



      3          COMMISSIONER SCHENKEL:  If you object to those



      4     three tests being positive, I understand that I can



      5     object to what my doctor found yesterday in my



      6     tests.  But if I don't have something that disputes



      7     those or shows otherwise, then what's the basis?



      8          MR. SACOPULOS:  There is in the materials we



      9     submitted to you a letter from the state



     10     veterinarian in Louisiana disputing that.  That's



     11     in the materials given to you.



     12          But timing wise, I think it's important.



     13     First of all, there is precedent for under the



     14     doctrine of amelioration for a retroactive



     15     application if the punishment is less.  If the



     16     punishment is more severe, then proactively it does



     17     not apply backwards but it applies forward.



     18          But in terms of time, Mr. Gorajec and



     19     Mr. Babbitt are seeking 60 days from Mr. Amoss.



     20     Coincidentally, it's almost 60 days after this



     21     event, this race was run that the proposal to



     22     change the rule to one nanogram was proposed.  And



     23     in any of these tests, if you look, one nanogram,



     24     any one of these tests, if you apply the one



     25     nanogram test, there's no violation.
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      1          COMMISSIONER SCHENKEL:  Sorry to challenge



      2     you.



      3          MR. SACOPULOS:  Sure.  Go right ahead.



      4          COMMISSIONER SCHENKEL:  Sixty days, that



      5     doesn't sound right because as I understood it, the



      6     original was in 2013.  The rules changed in 2014.



      7     That's not 60 days.



      8          MR. SACOPULOS:  But that's when the proposal



      9     was made.  The new rule, you're correct, was



     10     adopted in April of 2014.



     11          COMMISSIONER SCHENKEL:  Right, but that's --



     12          MR. SACOPULOS:  But there was consideration of



     13     a change in position in advance of the change.



     14          COMMISSIONER SCHENKEL:  There's a lot of



     15     considerations and proposals going on across the



     16     street right now in the legislature, and we're not



     17     going to -- well, I'm sorry.



     18          MR. BABBITT:  May I speak to that issue?  The



     19     race was run October 21, 2011.  The Commission's



     20     action was almost two and a half years later, not



     21     60 days later.  So that's a misstatement.



     22          CHAIRMAN WEATHERWAX:  Any other questions from



     23     the Commission?  Comments?  Thoughts?  Thank you.



     24          MR. SACOPULOS:  Thank you.



     25          TOM AMOSS:  Thank you.
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      1          CHAIRMAN WEATHERWAX:  We have, as Holly



      2     pointed out, several options.  I will repeat them



      3     for you because I have them right here.  We can



      4     affirm, modify, dissolve, or remand this case



      5     before us.  Affirm means that this goes forward



      6     just as we heard today by our counsel.



      7          I guess if you modify, change, dissolve, or



      8     send back to the ALJ is another decision that we



      9     could make.  But I think you understand that the



     10     summary judgment is pretty well clearly spelled out



     11     even in the General Assembly as to what our true



     12     authority is.  So this is why we're here.  This is



     13     why we're a part of this.  Of course, we, as



     14     Commissioners, are charged with trying to maintain,



     15     and we must maintain the highest integrity we can



     16     for the racing industry and this state and this



     17     country.



     18          So we're going to have to make a decision



     19     based upon the evidence that we have.  I guess



     20     that's the answer to our deliberation.



     21          COMMISSIONER PILLOW:  Holly, did you say we



     22     can deliberate?



     23          MS. NEWELL:  You may.



     24          CHAIRMAN WEATHERWAX:  We can deliberate.



     25          MS. NEWELL:  You are going to do it on the
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      1     record.



      2          CHAIRMAN WEATHERWAX:  We can ask questions of



      3     ourselves, but we are going to be a part of this.



      4          COMMISSIONER PILLOW:  Okay.



      5          MS. NEWELL:  Robin will be recording it so



      6     please speak up so she can hear you.



      7          COMMISSIONER SCHENKEL:  For the sake of just,



      8     I mean, I think we need a motion on the floor.



      9          MS. NEWELL:  If you are prepared to do so,



     10     absolutely.



     11          COMMISSIONER SCHENKEL:  Well, I think we ought



     12     to have a motion so it generates the discussion so



     13     we know what we're discussing.  Otherwise, we would



     14     be discussing a variety of hypotheticals.  So let's



     15     narrow it down.



     16          I would move that we uphold the ALJ's



     17     recommendations.



     18          MS. NEWELL:  Both of them.  You have the



     19     Motion to Dismiss and the Motion for Summary



     20     Judgment.  The dismissal was denied.



     21          COMMISSIONER SCHENKEL:  Then we can begin the



     22     discussion.



     23          CHAIRMAN WEATHERWAX:  And then we need a



     24     second.



     25          COMMISSIONER SCHENKEL:  And then that motion
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      1     may or may not prevail, but at least we have a



      2     formal motion on the floor.



      3          MS. NEWELL:  We have a motion from



      4     Mr. Schenkel.



      5          COMMISSIONER PILLOW:  I have a question.  For



      6     both attorneys, and Tom just mentioned, why is



      7     there so much difference in your thought process on



      8     summary judgment?  Neither one of you were on the



      9     same page about the same term.  You can both make



     10     it brief.



     11          MR. BABBITT:  Unfortunately, oftentimes



     12     attorneys are not on the same page on legal issues.



     13     This would not be the first time.  And instead of



     14     making the argument to you again, I would simply



     15     say that we are not on that page for the very



     16     reasons that the administrative law judge, who was



     17     an independent decider.  He sat as a judge on this



     18     matter.



     19          He said at page five "After obtaining those



     20     materials for summary judgment, Amoss made no



     21     substantive challenge to the evidence designated by



     22     staff.  Neither did he claim that additional



     23     discovery was necessary nor did he ask for a



     24     continuance of the summary judgment hearing, which



     25     took place on October 30, 2014, over three months
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      1     after he received the materials."  He goes on at



      2     page six and says "But as far as designating any



      3     evidence in response to the Motion for Summary



      4     judgment is concerned, he has done nothing."



      5     Inactivity is not an adequate response to staff's



      6     designation about evidence.



      7          Our position is consistent with the ALJ's.



      8     You've got to follow the rules.  You have to do it



      9     appropriately.  You can't sandbag the ALJ and come



     10     up with something from Louisiana that was never



     11     presented to the ALJ and say, here, this makes a



     12     genuine issue on the science and come to the



     13     Commission and say, by the way, we're going to try



     14     to throw all this stuff up against the wall so we



     15     can now have you decide on information we never



     16     decided to make available to him after months and



     17     months of having the opportunity to do so.



     18          CHAIRMAN WEATHERWAX:  Mr. Sacopulos.



     19          MR. SACOPULOS:  Thank you.  Summary judgment



     20     is the ultimate end of the case.  You're putting



     21     somebody out without allowing them to try the case.



     22     In this case these tests themselves create a



     23     material issue of fact, which is whether or not



     24     there is methocarbamol or not.  We have one test



     25     that says there is.  There's one test that
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      1     estimates it, the third lab, that Doctor Sam's test



      2     is an estimation.  And the third is one that shows



      3     a metabolite but not methocarbamol.



      4          The tests were done by different techniques;



      5     one using a liquid technique, one using a gas



      6     technique.  And so I think the exact outcome of



      7     these tests is at dispute.  And that is the heart



      8     of the issue is whether or not you have a primary



      9     and a split that are confirming.



     10          CHAIRMAN WEATHERWAX:  Thank you.



     11          MS. NEWELL:  Just as a point of clarification



     12     because the Commission did raise the issue, the



     13     letter from Louisiana Doctor Garber, when was that?



     14     Is that under proper consideration?  I can't tell



     15     the timing on that.  Was that presented to the ALJ



     16     for consideration?



     17          MR. BABBITT:  It was not presented to the ALJ



     18     for consideration.  That's clear by the order.



     19     There were materials that were referenced in the



     20     objections which were never presented to the ALJ.



     21     Certainly nothing was designated.  Then there was



     22     information in Mr. Amoss's response.  For the



     23     record, we are objecting to the consideration of



     24     any of those things.



     25          Having said that, we understand that you, like







�



                                                           42



      1     judges, have the right to see anything that anybody



      2     files, but it's assumed that you will only rely on



      3     the things that you are supposed to rely on.



      4     That's the way that both the judges and an



      5     administrative agency would consider materials.



      6     But the answer is no.  As is clear from his order,



      7     that was not designated.  And if it came in, it may



      8     have come in with the materials from Mr. Amoss.  I



      9     don't remember.



     10          MS. NEWELL:  The Parker affidavit is included



     11     in the March 2nd filing.



     12          MR. BABBITT:  In the March 2nd filing.  That



     13     was not a designation.



     14          MS. NEWELL:  I just wanted to clarify that.



     15          TOM AMOSS:  May I respond to that, please.



     16          CHAIRMAN WEATHERWAX:  Yes, please.



     17          TOM AMOSS:  In the materials you have the



     18     motion to dismiss way back in 2012 when we said the



     19     primary sample did not match the split finding



     20     samples.  Those materials were submitted to the



     21     ALJ.  One of the things presented to him at that



     22     time was the affidavit from Doctor Garber that he's



     23     referring to.  So that actually was part of the



     24     record with the ALJ back in 2012.



     25          CHAIRMAN WEATHERWAX:  Is that true?
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      1          MR. BABBITT:  That was a part of an underlying



      2     submission we made that was never designated as a



      3     material issue.  You have to do two things.  You



      4     have to submit an affidavit, and then you have to



      5     come forward.  That affidavit does not address the



      6     issue nor did they argue it.  You won't find it in



      7     the filings or the argument that they made to the



      8     ALJ.



      9          CHAIRMAN WEATHERWAX:  Thank you.



     10          COMMISSION LIGHTLE:  I understand that, this



     11     whole situation.  I understand all this.  My



     12     problem with it, I think, is the penalty phase and



     13     exactly what the penalty is.  That's what my



     14     question is.



     15          CHAIRMAN WEATHERWAX:  You're saying that you



     16     would rather -- of course, we have a motion to



     17     accept everything as we have it presented.  We



     18     don't have a second.  But you're saying you're



     19     leaning more towards a modification?



     20          COMMISSION LIGHTLE:  Yeah, of the penalty.  I



     21     think that's my -- that's the only thing I'm



     22     concerned about.  I think everything else is pretty



     23     much stated, you know.  It happened.  That's what



     24     it was.  It's all lined out.  I don't see any



     25     argument to it, but the penalty part is what I







�



                                                           44



      1     question.  That's my only question.



      2          CHAIRMAN WEATHERWAX:  We better finish what we



      3     started here first.



      4          COMMISSION LIGHTLE:  I just think that I would



      5     like for us to think more about -- he needs to



      6     be -- there has to be a penalty obviously but how



      7     much of a penalty.  Can we think about that?



      8     That's the only thing I'm saying.



      9          CHAIRMAN WEATHERWAX:  That's obviously



     10     something we can do.  We have the ability to change



     11     this, modify the ruling or the ALJ's opinion.  But



     12     do I have a second to Commissioner Schenkel's



     13     motion to accept everything as submitted?



     14          COMMISSIONER SCHENKEL:  Or you can make



     15     another motion.



     16          CHAIRMAN WEATHERWAX:  It could die for a lack



     17     of a second.  All right.  Commissioner Lightle.



     18          COMMISSION LIGHTLE:  I won't second that



     19     motion because I think that we should discuss the



     20     penalty part of this.



     21          CHAIRMAN WEATHERWAX:  So you withdraw your



     22     motion?



     23          COMMISSIONER SCHENKEL:  Yes, sir.



     24          CHAIRMAN WEATHERWAX:  So now let's have a



     25     discussion on what we can agree upon.
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      1          COMMISSION LIGHTLE:  I'm just one up here.



      2     You all do your thing, but I think we don't have to



      3     throw this strong of a penalty at him.  I think the



      4     situation is that it's pretty well been proven what



      5     the situation is.  But I think the penalty phase



      6     is, it's more than what it should be by what we've



      7     seen before.



      8          MS. NEWELL:  You can have the parties speak to



      9     this.  Executive Director Gorajec is the one that



     10     recommended the 60 days penalty.  He can speak to



     11     it or you can consider it amongst yourselves,



     12     however you want to approach this.  But with



     13     respect to the calculation of the penalty, that



     14     started with Commission staff, and you're welcome



     15     to ask them about that.



     16          COMMISSION LIGHTLE:  I know you talked about a



     17     30 day and then it went into a 60 day.  I would



     18     like that clarified as to why the 60 day and 5,000



     19     and taking horses.  I'm just looking at the whole



     20     penalty phase.  And I think it's pretty severe.  So



     21     I would like to ask the question.  Maybe we could



     22     talk about that.



     23          JOE GORAJEC:  One of the things we do as



     24     Commission staff, and this usually starts with the



     25     stewards at the Thoroughbred meet, is when we get a
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      1     positive test, we run the fines and the suspensions



      2     list from the ARCI, Association of Racing



      3     Commissioners International, that has a history on



      4     all the licensees and all of the rulings against



      5     them so we can look at what the prior violations of



      6     an individual is.



      7          And the model rule that we consider in



      8     assessing penalties is the ARCI model rule, and



      9     it's referenced in our own rules for Commission



     10     staff to consider and the Commission to consider.



     11     And it's a graduated, it's a graduated penalty



     12     scheme in that there's a penalty for a first



     13     offense, then a second offense, and then a third



     14     offense within a 365-day period.  And that's what



     15     we looked at.



     16          And we also look at, there's different



     17     categories of drugs.  And the penalties that are



     18     recommended take into account the categories.  So



     19     there are, a Category A would call for a very



     20     severe penalty, a Category B less, and a Category C



     21     even less than that, but you have to pay the price



     22     for multiple violations.



     23          Well, when you looked at Mr. Amoss' record --



     24     I don't have it in front of me so I'm giving you, I



     25     think, a very good estimate of what his record was
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      1     when we looked at it.  He had a naproxen positive.



      2     And I think it was November or December of 2010.



      3     It's a Class C.  In a Class C first offense there



      4     is no, there is no suspension.  There's a fine, no



      5     suspension.



      6          Then he gets a positive test at Churchill



      7     Downs in May for, guess what drug?  Methocarbamol,



      8     the same drug that we are talking about for this



      9     positive.  So now he's got a second positive test,



     10     methocarbamol, in May.



     11          Early October he gets another positive,



     12     methocarbamol at Keeneland.  Late in October he



     13     gets another positive, methocarbamol in Indiana.



     14     Then, like, the day after, he gets another



     15     methocarbamol positive.  So in that window he's got



     16     one, two, three, four, five positive tests.  We



     17     don't count the one that came after ours.



     18          Now, in this grid that you consider from the



     19     RCI; first positive test, no suspension; second



     20     positive test, 15 days; third positive test, 30



     21     days.  Now, they don't even have, they don't even



     22     have a recommended penalty for a fourth event.



     23     They're not even thinking that someone is going to



     24     get four violations in the same year.  Mr. Amoss



     25     got four violations.  But the grid doesn't even
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      1     take that into account.



      2          Mr. Amoss said something about Kentucky.  I'm



      3     going to say something about Kentucky.  Kentucky



      4     failed Mr. Amoss.  Okay.  If Kentucky, if Kentucky



      5     went by the ARCI drug classification guidelines, if



      6     they went by their model rules, when Mr. Amoss got



      7     a positive test in May at Churchill Downs, okay,



      8     they should have called him in and said, you know



      9     what, Tom, this is your second violation.  You got



     10     a naproxen.  You got a naproxen in Louisiana.  This



     11     is your second one.  So you're going to get a



     12     15-day suspension.  And, oh, by the way, you better



     13     find out the source of this problem and clean it up



     14     because the next one is going to cost you 30 days.



     15          Did Kentucky do that?  They did not do that.



     16     That's Tom Amoss.  We're going to let it slide.



     17     Okay.  We're not going to, we're not going to



     18     impose the ARCI model rules on Mr. Amoss.  Okay.



     19     We're just going to give him a fine.  It's a



     20     parking ticket.  Just give him a fine.  Okay.



     21          So he gets another one.  He gets another one



     22     in October at Keeneland.  And he gets one later at



     23     Keeneland.  So when Kentucky gives him a fine for



     24     his third offense, and let's, let's, let's take,



     25     let's take the situation where he wasn't notified
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      1     of the early October and the late October



      2     methocarbamol positives in Kentucky until, let's



      3     say, sometime after the fact.  So let's consider



      4     those as one, just for the sake of discussion.



      5          Kentucky should have given him 30 days.  It's



      6     a third offense; a naproxen, then methocarbamol in



      7     May, and then two methocarbamols in October.



      8     That's just in Kentucky, not even counting the



      9     methocarbamol he had here in Indiana.  Okay.  So



     10     not only did Kentucky not follow their own model



     11     rules, they didn't follow their own rules.  Okay.



     12          In Kentucky you don't have to consider a



     13     violation, a penalty that occurs in another state.



     14     So they didn't have to consider what happened in



     15     Louisiana, but they should have considered their



     16     own.  They should have considered their own.  They



     17     should have considered what happened in May when



     18     they gave in October.  No, they didn't do it.



     19          That's one of the problems with this industry.



     20     One of the problems with this industry, and if you



     21     read the trade journals and you listen to what the



     22     fans are saying, they are sick and tired of having



     23     people get drug infraction after drug infraction,



     24     after drug infraction, after drug infraction and



     25     getting slapped on the hand.  These aren't parking







�



                                                           50



      1     tickets where you pay a few dollars, and then you



      2     go about your business.



      3          These aren't, these aren't significant drugs.



      4     Okay.  I agree a hundred percent with Mr. Amoss.



      5     These are therapeutic medications.  Okay.  And if



      6     he got a therapeutic medication violation at



      7     Indiana Grand, and it was his first one, and it was



      8     a Class C, he would have paid a fine, no



      9     suspension.  And that's what it would be.  But it



     10     wasn't his first one.  It was his first one here,



     11     but it wasn't his first one in 365 days, which



     12     you're supposed to consider.



     13          COMMISSION LIGHTLE:  So Indiana does consider



     14     all of them?



     15          JOE GORAJEC:  Yes.  And, quite frankly, the



     16     model rules suggest that you consider all of them



     17     because if you didn't, a trainer can go from one



     18     state to another state, to another state, to



     19     another state and get one positive after another



     20     positive, after another positive, after another



     21     positive, and they would all be first offenses.



     22     That's not the way it's supposed to work.



     23          You're supposed to, you're supposed to get



     24     penalized more significantly for a second and third



     25     and fourth violation.  And one of the things that
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      1     Mr. Amoss says is that, you know, these are, these



      2     are therapeutic medications.  And he's absolutely



      3     right, but that's taken into account by the penalty



      4     scheme.



      5          We're citing him for the lowest caliber of,



      6     one of the lowest calibers of the penalty scheme.



      7     We're not, we're not, we're not saying he's got a B



      8     violation or an A violation.  We're talking about a



      9     C violation, which are really pretty modest.  But



     10     if you get, you know, a second and a third and a



     11     fourth, then you should have it increased.



     12          So, again, I don't think -- he cites Kentucky.



     13     Kentucky didn't do what they were supposed to do,



     14     and we're living with it because if Kentucky called



     15     him in, if Kentucky called him in and said, Tom,



     16     you're getting 15 days; your next one, okay, you're



     17     going to get 30 days, you better find out the



     18     problem, we would have never even had this problem



     19     probably because he knew he'd be facing a penalty.



     20     He knew he'd be facing a fine.  Okay.



     21          In my mind we're not here because -- he's got



     22     a methocarbamol in October.  He's got another one



     23     the day after in Keeneland.  Okay.  We're here



     24     because he doesn't want to serve a suspension.  The



     25     other ones he took.  I mean, he didn't appeal
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      1     those.  He just wrote a check.



      2          COMMISSION LIGHTLE:  Okay.  Thank you.



      3          MR. SACOPULOS:  May I respond to this.



      4          CHAIRMAN WEATHERWAX:  Yes because we raised



      5     these questions.



      6          MR. SACOPULOS:  The Indiana Horse Racing



      7     Commission has historically adopted the theory of



      8     consolidation without notice.  And that is where



      9     someone has a positive, presumably a positive.  And



     10     then another race is run without the person having



     11     gotten the result, and then another race.  You see



     12     that in Standardbred.  That is the, that is at its



     13     heart part of the tripelennamine problem this



     14     Commission is facing where Standardbred people run



     15     far more frequently.



     16          MS. NEWELL:  Pete, we're not going there



     17     today.



     18          MR. SACOPULOS:  What I'm saying is there are



     19     plenty of examples before this commission that



     20     would allow these positives, alleged positives to



     21     be consolidated to one, to be considered or



     22     condensed to one.



     23          With regard to Mr. Gorajec's comments about



     24     Kentucky, I don't think there's anything before



     25     this commission indicating preference for
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      1     Mr. Amoss.  What is clear and before the Commission



      2     is he's been punished for those in the state of



      3     Kentucky.  The other thing is if you want to have



      4     somebody appear before you that's a trainer



      5     licensed in this state, you will find nobody,



      6     nobody that has tested more than Mr. Amoss.  He's



      7     been the leading trainer.  The way you get that is



      8     you get a lot of wins.  And when you get a lot of



      9     wins, you get a lot of tests.  He's as tested as



     10     anybody is.



     11          COMMISSIONER PILLOW:  Pete, you said something



     12     about alleged?



     13          MR. SACOPULOS:  We do not believe these are



     14     positives.  We do not believe these three tests are



     15     positive.



     16          COMMISSIONER SCHENKEL:  Thank you.



     17          MR. SACOPULOS:  Also, Mr. Amoss has reminded



     18     me that part of the consideration here is that we



     19     would ask the Commission, as it normally does, to



     20     consider all mitigating factors, many of which



     21     Mr. Amoss addressed in his presentation.



     22          COMMISSIONER SCHENKEL:  Where is your evidence



     23     that disputes the findings of whether or not



     24     they're positive?



     25          MR. SACOPULOS:  The affidavit supplied from
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      1     the veterinarian, state of Louisiana.



      2          COMMISSIONER SCHENKEL:  One letter.  Okay.



      3          TOM AMOSS:  Besides that one letter from that



      4     chemist who is someone we hired to examine that, we



      5     also have a document from your own veterinarian,



      6     Doctor Sams, where he is asked the question about



      7     this conversion from methocarbamol to guaifenesin,



      8     which the split sample says they did.  And the



      9     letter is in there.  And it specifically says that



     10     Doctor Sams knows of no test, this is a quote,



     11     where methocarbamol could be converted completely



     12     into guaifenesin, which is what the lab at UC Davis



     13     said they did.



     14          On top of that, Mr. Gorajec is right about the



     15     penalties, but he's leaving out a very important



     16     part of the ARCI rules, which says those penalties



     17     that he has described are minus mitigating



     18     circumstances.  So, yes, I guess you can say that's



     19     true, but he's not telling you the mitigating



     20     circumstances are part of the penalty that the ARCI



     21     says.  He mentions a number of positives.



     22          I just want to remind for the record that I



     23     gave an example of someone that had four positives



     24     in Indiana this year within a month and was only



     25     fined.  Again, as I said in my statement, I just
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      1     want to be treated like everyone else.



      2          MR. SACOPULOS:  Thank you.



      3          CHAIRMAN WEATHERWAX:  Thank you.  Okay.  We



      4     now have a better understanding, Commissioner



      5     Lightle, of the penalties.  I think that speaks to



      6     how we got here and maybe what the recommendation



      7     was for this severe action.



      8          Now we have to go back to the original



      9     subject, I guess, of the original discussion before



     10     us.  We can affirm, modify, I guess, dissolve, or



     11     remand.  And I would like to have a motion.



     12          I will make the motion that we affirm both



     13     charges after hearing this full testimony.



     14          COMMISSIONER SCHENKEL:  I will second that.



     15          CHAIRMAN WEATHERWAX:  We have a second.  Now,



     16     any discussion?  Now we're going to vote.  Call for



     17     the question.  Those in favor of this motion,



     18     please raise your right hand.



     19          COMMISSIONER SCHENKEL:  (Raises right hand.)



     20          COMMISSIONER PILLOW:  (Raises right hand.)



     21          CHAIRMAN WEATHERWAX:  (Raises right hand.)



     22     Three to one.  I believe that's a majority.



     23          MS. NEWELL:  It is.



     24          CHAIRMAN WEATHERWAX:  Because Commissioner



     25     McCarty is not here.







�



                                                           56



      1          MS. NEWELL:  Right.



      2          CHAIRMAN WEATHERWAX:  It passed three to one



      3     to  affirm.  Thank you.  Go ahead.



      4          MR. BABBITT:  Given that the Commission has



      5     affirmed the ALJ's determination, I simply wanted



      6     the Commission to be aware that the practice is



      7     then to start the suspension on the first day of



      8     the race meet in Indiana, which I believe is



      9     April 21st of 2015.  So that would be the



     10     intention of the staff.  I'm only telling the



     11     Commission that so they know that that is when the



     12     60 days would begin.



     13          MS. NEWELL:  Is that the wish of the



     14     Commission?



     15          CHAIRMAN WEATHERWAX:  Yes.



     16          MS. NEWELL:  I want to make sure the order.



     17          CHAIRMAN WEATHERWAX:  Counsel, is there any



     18     other steps that these people take now or is this



     19     final?



     20          MS. NEWELL:  This is not final.  I wanted to



     21     speak to that a little bit right here now.  What is



     22     taking place is a really important step, but it's



     23     not over.  I will write up an order reflecting what



     24     your wishes were.  However, Mr. Amoss has the right



     25     to further appeal.  He may take this case to the
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      1     trial court.  If it goes that far, the court may or



      2     may not rule with the Commission.



      3          The bottom line and the important part is



      4     though, I would admonish you not to speak to



      5     Mr. Amoss or Mr. Babbitt or Mr. Gorajec about this



      6     particular case.  If there are questions, they can



      7     come to me, and the parties can come to me as well.



      8     We need to continue to have this separation because



      9     this continues to be a live case.



     10          CHAIRMAN WEATHERWAX:  I hear you.  Okay.  We



     11     thank you.



     12          Well, now the next item on our agenda is Lea.



     13     Well, maybe before we do that, if you have to feed



     14     your meter or do something, let's take a 15-minute



     15     break.



     16          (A brief recess was taken.)



     17          CHAIRMAN WEATHERWAX:  If I could have your



     18     attention, please.  Legal staff has asked that I



     19     make a point of clarification for the vote on the



     20     record.  Holly.



     21          MS. NEWELL:  Yes, I believe that the record



     22     will reflect a three-to-one vote on the Amoss



     23     matter.



     24          Commissioner Lightle, was your vote a nay vote



     25     or was it an abstention?
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      1          COMMISSION LIGHTLE:  Abstention.



      2          MS. NEWELL:  If the record could reflect a



      3     three-zero vote with Commissioner Lightle



      4     abstaining, please.



      5          CHAIRMAN WEATHERWAX:  Thank you.  Now, back to



      6     our agenda.  Lea, you're going to give us an update



      7     on the litigation.



      8          MS. ELLINGWOOD:  I am, Chairman.  For those of



      9     you who are new to the Commission since the last



     10     time we had a litigation update, just let me know.



     11     We like to keep the Commission updated with respect



     12     to litigation that's been initiated against the



     13     Commission itself or against staff members who are



     14     acting in their professional capacity.



     15          In 2010 Commission staff --



     16          CHAIRMAN WEATHERWAX:  If I could have the



     17     discussion in the back please stop.  Go ahead.



     18          MS. ELLINGWOOD:  In 2010, the Commission staff



     19     received a complaint that included some fairly



     20     disturbing allegations of animal abuse and neglect.



     21     That complaint prompted an investigation by the



     22     Commission staff into Mr. Eddie Martin, which



     23     included a consensual entry on his farm in Florida.



     24          Mr. Martin, who is a former IHRC commissioner



     25     and a former executive director of ITOBA, initiated
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      1     a lawsuit against the IHRC in the Marion County



      2     Superior Court claiming that he had suffered, and



      3     I'm quoting, a near complete loss of his business



      4     and enormous injury to his person as a result of



      5     staff's investigation to the tune of approximately



      6     $13 million.



      7          On January 22nd of this year as a result of



      8     Mr. Martin's agreement to drop this case, the court



      9     dismissed Mr. Martin's state claim against the



     10     Commission.  Mr. Martin also filed a federal



     11     lawsuit against the Commission for $13 million as a



     12     result of our investigation.  That suit was also



     13     dismissed by the court upon party agreement.



     14          Mr. Martin received no award of funds as a



     15     result of this lawsuit and is permanently barred



     16     from initiating future litigation on these claims.



     17     This is the final three lawsuits Mr. Martin had



     18     filed against the Commission.  In addition to the



     19     state and federal lawsuit regarding staff's



     20     investigation, Mr. Martin had previously filed an



     21     appeal of his exclusion, which was ultimately



     22     determined by the Court of Appeals who found in



     23     favor of the Commission.



     24          If there are any questions, I am happy to



     25     answer them.
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      1          CHAIRMAN WEATHERWAX:  So in a nutshell, is



      2     this a final chapter of this total situation?



      3          MS. ELLINGWOOD:  It is.  The litigation, I



      4     can't remember when the Court of Appeals case



      5     regarding the exclusion began, but as you can tell,



      6     it's been a number of years.  So the staff is very



      7     happy with the resolution.



      8          Mr. Martin had named the Chairman personally



      9     in his lawsuit, the Executive Director Joe Gorajec.



     10     And he also named the Director of Security Terry



     11     Richwine in his lawsuit.  While I can't speak for



     12     them, I suppose they are probably pretty happy this



     13     has come to an end.



     14          CHAIRMAN WEATHERWAX:  Thank you.  Very good.



     15     Any other discussions from the Commission?



     16          The next, Joe, do you want to give us an



     17     update on this cobalt testing that we implemented



     18     last year?



     19          JOE GORAJEC:  Yes, Mr. Chairman.  Items four,



     20     five, and six on the agenda are all cobalt related,



     21     and they are all intertwined.  I just want to



     22     remind the Commission that back in September when



     23     the Commission passed the rule regarding the



     24     regulation of cobalt, one of the things that they



     25     asked Commission staff to do is come back prior to
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      1     the commencement of the 2015 race meets with any



      2     proposed changes, and also come back and report on



      3     any activity with regard to new science or any



      4     activity with regard to movement within the



      5     industry nationally or internationally regarding



      6     the subject of cobalt regulation.



      7          And that is a way of bringing item number five



      8     to the Commission.  That's the introduction of



      9     Doctor Dionne Benson.  Doctor Benson is the



     10     executive director of the RMTC, the Racing



     11     Medication and Testing Consortium.  And she's



     12     appeared before us before.  And even though the



     13     regulation of cobalt nationally is moving forward,



     14     it's moving forward at a pace slower than I and a



     15     lot of like-minded people would like.



     16          Having said that, it's through Doctor Benson



     17     and the good work of the RMTC that this item is on



     18     the agenda of racing regulators.  And Doctor Benson



     19     and the RMTC are the primary movers in protecting



     20     the integrity of the sport in the animal safety and



     21     welfare regarding cobalt.  So she is probably the



     22     best person in the country to give the Commission



     23     an update on where we stand nationally with regard



     24     to potential cobalt regulation.



     25          I would like to introduce Dionne, and I also







�



                                                           62



      1     would thank her from coming up from Lexington to



      2     visit with us.  She came early just so the



      3     Commission knows on late notice.  Doctor Benson



      4     arrived in Lexington yesterday afternoon to sit



      5     down and meet with the practicing Standardbred



      6     veterinarians.  And it was a great meeting to have



      7     the veterinarians all in one place where they could



      8     ask good questions and get intelligent answers.  I



      9     thank Doctor Benson for that.



     10          CHAIRMAN WEATHERWAX:  Welcome, Doctor.



     11          DOCTOR BENSON:  Thank you.  I appreciate the



     12     opportunity to speak with you.



     13          Just to give you a little update on cobalt,



     14     we've since last September, there's been a little



     15     bit more research in the area.  We have a group in



     16     Kentucky that has done some research and done some



     17     administration studies of cobalt.  And they have



     18     done administrations of cobalt at what were



     19     reported levels from practitioners.  I think the



     20     total level was 1.5 milligrams per pound.



     21          And to be honest with you, I've seen the



     22     videos that are associated with these



     23     administrations, and they're a little bit



     24     disturbing for me as a vet and someone who has



     25     horses.  The horses are sweaty.  They're colicky.
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      1     They are uncomfortable.  None of the horses had



      2     permanent symptoms.



      3          They all recovered, but it was certainly



      4     repeated every time these horses -- these horses



      5     received multiple administrations.  The purpose was



      6     to see if there would be an effect on the red blood



      7     cell production or erythropoietin production, which



      8     is why we understood cobalt was being used.  I can



      9     tell you from the tests they did, there was no



     10     change in the erythropoietin.  So even though it's



     11     being administered for this purpose, we can't



     12     determine it's actually working for that purpose.



     13     But what it is is it's a little bit disturbing to



     14     see the horses and how uncomfortable they are and



     15     how unfortunate for them to have to go through this



     16     for something that isn't producing an effect.



     17          But we are looking at it from a horse welfare



     18     and safety aspect, which is why we are continuing



     19     to set a threshold.  The issue with cobalt, and



     20     we've gone through this before, so I won't belabor



     21     the point, but it's an endogenous substance.  It's



     22     there normally.  We can't say the presence of



     23     cobalt in and of itself is a violation of any rule



     24     because it is in the environment.  It's in the



     25     feed.  There's a minimum daily requirement for
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      1     horses.



      2          What we can say is we don't know of any



      3     reported case where a horse has been cobalt



      4     deficient.  So horses get enough from the



      5     surroundings.  Even in racing we have things like



      6     vitamin jugs, which have cobalt in them in small



      7     amounts.  There are some supplements that have



      8     small amounts of cobalt.  There are some



      9     supplements that have very large amounts of cobalt.



     10          So I think the goal going forward for us has



     11     been to separate what constitutes normal treatment



     12     for a racehorse versus these high dose cobalt



     13     chloride salts.  And, ultimately, where it's going



     14     is we're coming into what we are considering a



     15     tiered approach to this issue where we look at --



     16     the Scientific Advisory Committee has met and



     17     discussed this.  It has not gone before the RMTC



     18     board yet so it's not a recommendation.  But



     19     essentially what they recommended looking at is a



     20     tiered approach with a low threshold of about



     21     approximately 25 parts per billion, which would



     22     equate with a low overage.  So almost like the Bute



     23     rule had been tiered at two milligrams and



     24     five milligrams, this one would have, the



     25     thresholds that have been proposed so far have been
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      1     25 and 50, but it's a multi-tiered approach to



      2     recognize there is a potential to get an overage



      3     between 25 and 50 with supplementation.  Now, it's



      4     excessive supplementation of a horse, but you can



      5     get there without the use of strict cobalt salts.



      6     So we are recognizing that that's not appropriate



      7     treatment necessarily of a horse, but certainly if



      8     you're over 50, you're at the point where you have



      9     to use cobalt salts to get it there from all of the



     10     products that we have seen.



     11          CHAIRMAN WEATHERWAX:  Question.  We



     12     implemented the .25 as a threshold.



     13          DOCTOR BENSON:  Yes.



     14          CHAIRMAN WEATHERWAX:  How does that fit with



     15     what you're seeing and studying and the science?



     16          DOCTOR BENSON:  Sure.  So what we've seen is



     17     if we have populations of horses that are research



     18     horses that we can control what they get, we feed



     19     them normally.  We don't give them vitamin jugs.



     20     The natural baseline in a horse, there isn't a



     21     horse that's been in that natural baseline



     22     population to my knowledge that is over two parts



     23     per billion, I believe.  And so we know that that



     24     normal level is very low.



     25          Now, we've also looked at a group of
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      1     racehorses.  I want to say it's about 1400



      2     racehorses that we've looked at, a combination of



      3     Standardbred, Thoroughbred, and Quarter Horses,



      4     including the ones that came out of the study here



      5     in Indiana or the results of testing here in



      6     Indiana.  These are post-race racehorses.



      7          And largely what you see is you see a large



      8     group of horses under ten parts per billion.



      9     Sixty percent of the horses are under ten parts per



     10     billion.  Then you see another percentage that are



     11     above 10 but below 20.  And you get very small



     12     until you see these huge outliers where you've got



     13     numbers like 4800 and 1100, just these really large



     14     numbers.



     15          One of the things we are trying to do because



     16     though are post-race samples, and we don't know how



     17     these horses have been treated or what they've been



     18     administered.  We're working with a biostatistician



     19     and an epidemiologist to be able to say above this



     20     number, these horses should be excluded from any



     21     determination because they have clearly been



     22     treated with cobalt salts.



     23          That's kind of where we are now.  We have our



     24     base recommendation and the Scientific Advisory



     25     Committee, they asked for this extra step to be
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      1     done.  Hopefully, we will see a change or we will



      2     see confirmation of the numbers that we've looked



      3     at.  I think the other thing we have noticed across



      4     the country is where commissions have started to



      5     regulate this substance, the numbers have decreased



      6     significantly.



      7          CHAIRMAN WEATHERWAX:  That's what we're seeing



      8     here.  That's what we are going to hear and talk



      9     about.  How many states have implemented a program



     10     like we did?



     11          DOCTOR BENSON:  There is no state that has



     12     implemented a bright line test that is tied to a



     13     policy.  Minnesota has had a test where if you're



     14     above a hundred parts per billion, you get put on



     15     the vet's list until you're off.  The trainer is



     16     required or the owner or trainer is required to pay



     17     for the testing.



     18          California has implemented a similar practice,



     19     but they, I believe, go down to 25 parts per



     20     billion.  New York has implemented a testing



     21     program where they say they are testing for cobalt,



     22     but they haven't actually identified a threshold



     23     that will trigger any activity.  But I can tell



     24     you, and Kentucky hasn't implemented a specific



     25     threshold, but they have begun telling trainers and
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      1     owners when they do out of competition testing,



      2     that one of the substances they are looking for is



      3     cobalt.  In each of those instances, even without a



      4     specific regulation, they have seen their numbers



      5     drop precipitously.



      6          I think it's something that's definitely



      7     amenable to regulation, as you have seen.  But I'm



      8     hopeful that by the RCI convention in April, we



      9     will have a suggestion for them, a recommendation.



     10     It is then ultimately up to them to determine how



     11     they want to treat it.



     12          CHAIRMAN WEATHERWAX:  So this will be a topic



     13     of discussion at the national convention.



     14          DOCTOR BENSON:  Yes.  Our intention is to file



     15     it as a -- provided it gets through the RMTC board,



     16     we intend to bring it for the RCI.  Of course,



     17     their prerogative and whether they want to hear it.



     18          CHAIRMAN WEATHERWAX:  Thank you.  Any other



     19     questions from our Commission?



     20          JOE GORAJEC:  I have one question.  You gave



     21     us a status report on where we're at nationally.



     22     Can you comment on where internationally the racing



     23     industry is on cobalt?



     24          DOCTOR BENSON:  Sure.  The Australians have a



     25     200 nanogram rule currently in urine or 200 parts
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      1     per billion.  There's been a large body of data



      2     collected.  And there's been an international study



      3     done, of which the RMTC is a part.  The



      4     recommendation that is coming from that group will



      5     likely cut the urine threshold to a hundred, and



      6     the blood recommendation will probably, from that



      7     group for an international level, will probably be



      8     two tiered, one for race day and one for out of



      9     competition testing.  And the race day will be, I



     10     believe it will end up in the single digits.  I'm



     11     not sure exactly where.  And the out of



     12     competition, the last number I've heard was 12 to



     13     15.



     14          CHAIRMAN WEATHERWAX:  Go ahead.



     15          COMMISSIONER PILLOW:  Doctor Benson, you said



     16     that Indiana is the only state that has this



     17     threshold?



     18          DOCTOR BENSON:  Yes.



     19          COMMISSIONER PILLOW:  Why do you think the



     20     reason the rest of the country hasn't followed



     21     suit?  I know that's a difficult question because



     22     you're not in there.



     23          DOCTOR BENSON:  There have been discussions in



     24     a number of states.  A lot of states try to wait



     25     for RCI to pass something.  We originally brought
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      1     this before RCI in July of 2014 as a threshold,



      2     which is before you had enacted your threshold.



      3     Essentially, there was a separate study that had



      4     come out of the USTA that a press release had gone



      5     out for suggesting that the threshold had been set,



      6     and it should be 70.



      7          We worked with the investigator in that case



      8     to try to get the data and were told we would have



      9     it the first of the year.  So we held off making



     10     any recommendations.  We still haven't seen the



     11     data.  In our perception we are not going to



     12     receive that data.  So we determined that in order



     13     to move forward on this because it is so important,



     14     it is a health issue for horses, we just have to go



     15     forward with what we have.  And I think what we



     16     have is fairly significant with over 1400 horses.



     17          COMMISSIONER PILLOW:  Second part of that, do



     18     you see any other states following suit any time,



     19     say, in 2015?



     20          DOCTOR BENSON:  Well, California is



     21     implementing a 25 and 50 tiered threshold system.



     22     I get calls on a weekly basis from states asking



     23     when we are going to have something.  It's not as



     24     if the states don't want to act.  They just want



     25     to --







�



                                                           71



      1          COMMISSIONER PILLOW:  Have some guidelines.



      2          DOCTOR BENSON:  Yes.



      3          COMMISSIONER PILLOW:  Thank you.



      4          CHAIRMAN WEATHERWAX:  Any other questions?



      5     Thank you, Doctor.



      6          Joe, do you want to go through the progress or



      7     the success or what's happened since we have done



      8     this.  But also please make sure you tell them the



      9     .25, what that means for continuity, determination,



     10     clarity.



     11          JOE GORAJEC:  The 25 parts per billion is



     12     where we were at at September.  That's where the



     13     RMTC was at at that time with the best available



     14     science.  That's where they continue to be with the



     15     best available science.  And my recommendation is



     16     to stay at that threshold level of 25 because at



     17     this time, it is the best available science.



     18          And I just want to piggyback on something that



     19     Doctor Benson said is that there's always talk that



     20     a horse is a horse, and whether it's a Standardbred



     21     or a Thoroughbred, whether it races here or whether



     22     it races in Europe.  In Europe what they are



     23     considering is significantly less than ours.  So I



     24     think that the racing industry can find some solace



     25     in the fact that this 25 is not a burdensome or low







�



                                                           72



      1     threshold that can easily be reached by just



      2     showing good horsemanship and feeding of your



      3     horses.  Twenty-five is really a good solid number.



      4     I mean, if Europe is going in single digits and



      5     have 12.5 or thereabouts as their high end for out



      6     of competition testing, that should give us a



      7     comfort level at 25.



      8          I'm proposing just a few minor changes to our



      9     cobalt regulations.  As I said I would back in



     10     September, and just so you know that the changes



     11     I'm proposing have been vetted with the horsemen.



     12     I had a meeting with the horsemen last week or the



     13     week before where I had the leaders of each of the



     14     three horsemen's associations.  And we reviewed the



     15     regulations.  To the extent that they may disagree,



     16     they can comment at this time, but I think they



     17     were comfortable with it, but I won't speak for



     18     them.



     19          The main change that I'm proposing is the



     20     penalty of a cobalt positive or cobalt overage



     21     going from an A penalty to a B penalty.  We talked



     22     about the RCI classifications.  RCI hasn't acted so



     23     they don't have classifications.  In the absence of



     24     that, we have to do our own.



     25          One of the things about cobalt is I think it's
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      1     one of the few substances that really lends itself



      2     well to a tiered approach in penalties.  Most drugs



      3     don't.  Most drugs if it's there, it's there, and



      4     that's it.  Cobalt is a little bit different,



      5     especially being an endogenous substance.



      6          What I'm proposing is it be changed from an A



      7     penalty to a B penalty.  And a B penalty for a



      8     first offense is a 15-day suspension, and I think



      9     it's a thousand dollar fine, but it's a 15-day



     10     suspension.



     11          Now, what I've written into the rules is to



     12     have a tiered approach where if it's between 50 and



     13     a hundred, it's a straight B penalty.  But if it's



     14     between 25 and 50, that the judges and the stewards



     15     can consider that a mitigating factor.  But if it's



     16     over a hundred, then they consider it an aggravated



     17     factor.



     18          So what we don't want to have happen is have a



     19     cookie cutter approach where everything is



     20     identical, and someone gets a 27.  Maybe they got



     21     super duper overly aggressive with the supplement.



     22     And someone gets 600.  And that one was giving the



     23     horse cobalt salts for the intent of enhancing



     24     performance.  I think we should go out of our way



     25     not to treat those the same in the penalty phase.
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      1     I think that the new rule is, I think, a nice



      2     reasonable approach.  And I think it takes into



      3     account the levels.  And it takes into account the



      4     severity of the offense.



      5          CHAIRMAN WEATHERWAX:  This is something you



      6     are going to propose or do they know this?



      7          JOE GORAJEC:  The horsemen are aware of it.



      8     It's part of the three emergency rules that you



      9     have in item number six.



     10          CHAIRMAN WEATHERWAX:  I'm sorry.  I don't want



     11     to get ahead of your presentation.  I think the



     12     thing we want to clarify the .25 parts per billion



     13     is a number we are not going to change.



     14          JOE GORAJEC:  Twenty-five.



     15          CHAIRMAN WEATHERWAX:  This is not going to be



     16     a moving target down the season.



     17          JOE GORAJEC:  No, I would suggest to the



     18     Commission that whatever they determine at this



     19     meeting would be the rules with regard to cobalt



     20     for the entire season.  I think it would be



     21     appropriate to reconvene and reconsider and review



     22     these this time next year to see what's happened in



     23     the meantime.  But I think the horsemen really



     24     want -- the horsemen are of two minds.  They only



     25     want a rule changed midstream if they think it
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      1     benefits them.  But having said that, I think that



      2     we would be well served to keep these rules,



      3     whatever the Commission passes, for the entire race



      4     meet so there is no moving target, and all the



      5     horsemen know exactly what they are dealing with.



      6          CHAIRMAN WEATHERWAX:  I think that's very



      7     important marching orders for all of us because we



      8     saw it's tough when you guys are trying to get your



      9     act together and understand what you are supposed



     10     to do, the last thing you want is for us to change



     11     the rules halfway through the year.



     12          Do you want to go to item six, Joe?  Are you



     13     finished with your cobalt?



     14          JOE GORAJEC:  I want to go to item six.  And I



     15     would like the Commission to approve the three



     16     rules.  They are listed as six, and the reason it



     17     is is that there are three rules for Thoroughbreds,



     18     and there are three rules for Standardbreds.  The



     19     rules are identical, but we have different numbers



     20     for the two different breeds.  I say Thoroughbreds,



     21     and I'll get corrected after the meeting.  Flat



     22     racing, Thoroughbreds and Quarter Horses.



     23          CHAIRMAN WEATHERWAX:  Is this sort of like



     24     saying what you just told us about the thresholds



     25     for the penalty?
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      1          JOE GORAJEC:  Yes.  The other two rules have



      2     to do with the vet's list.  It makes it clear that



      3     the Commission is doing what they said they would



      4     do in September.  And that is starting the out of



      5     competition testing for cobalt this year.  And that



      6     we have taken kind of a tiered approach to putting



      7     horses on the vet's list with the cobalt overage.



      8          We want to make sure that if the horse tests



      9     positive, that the horse is not reentered until its



     10     cobalt level is below the 25 threshold.  But horses



     11     that have an extremely high threshold level of a



     12     hundred or more, I'm suggesting that they sit on



     13     the vet's list for a minimum of 30 days before they



     14     are even retested.



     15          CHAIRMAN WEATHERWAX:  Commissioner Schenkel.



     16          COMMISSIONER SCHENKEL:  For the sake of



     17     discussion so can we hear from interested parties



     18     and begin the deliberation, I would move that we



     19     approve the adoption of these emergency rules.



     20          CHAIRMAN WEATHERWAX:  All three of them?



     21          COMMISSIONER SCHENKEL:  Yes.



     22          CHAIRMAN WEATHERWAX:  Do I hear a second?



     23          COMMISSION LIGHTLE:  Second.



     24          CHAIRMAN WEATHERWAX:  We take that by consent.



     25          COMMISSIONER SCHENKEL:  We need discussion.
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      1          COMMISSIONER PILLOW:  I want to hear some



      2     discussion from the horsemen.



      3          CHAIRMAN WEATHERWAX:  Anyone want to testify



      4     in regards to these three emergency rules?  Jack.



      5          JACK KIENINGER:  Jack Kieninger, Indiana



      6     Standardbred Association, president.  We had a



      7     meeting with Joe.  Went over the rule changes and



      8     everything, and it was the consensus of the group,



      9     I think, that we are in support of these three rule



     10     changes.



     11          COMMISSIONER PILLOW:  That's what I wanted to



     12     hear.



     13          CHAIRMAN WEATHERWAX:  Yes.  Thoroughbred.



     14          MIKE BROWN:  Mike Brown, I'm the executive



     15     director of the Indiana HBPA.  We were at the



     16     meeting.  And we think that this is definitely a



     17     step in the right direction.  These are workable



     18     rules.  We can live with them.  We like the



     19     flexibility proposed in them.



     20          We do note for the record that in terms of the



     21     science behind all this, the level of which cobalt



     22     is supposedly performance enhancing has not been



     23     established.  And we hope that the level at which



     24     this is harmful has not been established.



     25          All that said, we can live with this.  We
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      1     think it's a good approach.  And we appreciate the



      2     fact that we are all able to talk about it



      3     beforehand.



      4          CHAIRMAN WEATHERWAX:  Thank you, Mike.  For



      5     the Quarter Horse.



      6          RANDY HAFFNER:  I'm Randy Haffner, president



      7     of the Quarter Horse Association.  And we met with



      8     Joe on the 24th.  We are in full support of the



      9     Commission's position on this.



     10          CHAIRMAN WEATHERWAX:  Thank you, Randy.  That



     11     gives us a lot of understanding that we're on the



     12     same page.



     13          So now we have a motion and a second.  Any



     14     other discussion by Commission members?



     15          MS. ELLINGWOOD:  Chairman, just as a point of



     16     clarification, there are two ways in which the rule



     17     can be adopted, by emergency rule or the regular



     18     rule adoption process.  For it to be promulgated



     19     through the emergency process under our own policy,



     20     we have to clarify which of those two processes we



     21     are going to use and why.  I think the Executive



     22     Director wanted to speak to that point before you



     23     vote.



     24          JOE GORAJEC:  Yes, I want to, and I forgot to.



     25     I appreciate the reminder.
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      1          One of the reasons, the criteria we have in



      2     the policy is a timeliness issue.  And because the



      3     race meet is just around the corner, in fact, they



      4     are having qualifiers on Saturday at Hoosier Park,



      5     I would say we certainly have a legitimate reason



      6     for the timeliness to pass these as emergency



      7     rules.  That's what I am recommending.



      8          CHAIRMAN WEATHERWAX:  We are voting.



      9          COMMISSIONER SCHENKEL:  It was listed on the



     10     agenda that way so that was my motion.



     11          CHAIRMAN WEATHERWAX:  Thank you for that



     12     clarification.  Any other discussion?  Can we vote



     13     on this matter now?



     14          All those in favor of the emergency three



     15     rules say "aye."



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN WEATHERWAX:  Unanimous.



     18          Now, update on the equine drug testing.  Joe,



     19     that's something that I think we have all been



     20     waiting to here.  There's a story here.  Do you



     21     want to share it with us?



     22          JOE GORAJEC:  I would be glad to.



     23          CHAIRMAN WEATHERWAX:  I use the word story



     24     loosely.



     25          JOE GORAJEC:  I won't elaborate on the issues
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      1     that we had with our laboratory last season because



      2     we've talked about them quite a bit.  And they have



      3     been very well publicized with regard to the



      4     untimeliness of the analysis from our primary lab



      5     at the time.



      6          Because of that, as you know, we switched labs



      7     in midstream last year in order to get the job done



      8     and to do it in the quickest possible way.  And for



      9     those reasons, we opened up the process starting,



     10     in fact, last fall to accept bids for our work,



     11     laboratory work for this year.



     12          We issued an RFP.  When I say "we," we work



     13     with the Indiana Department of Administration,



     14     IDOA, with regard to their request for proposal.  A



     15     state agency like ours does not have the authority



     16     to issue contracts of this size on our own accord



     17     without going through the state process.  So the



     18     state process was followed.



     19          We were -- we had two labs that bid on our



     20     work.  We went through an analysis of the lab.  And



     21     we have, when I say "we", commission staff, have



     22     the responsibility of reviewing the proposals and



     23     looking and commenting and scoring on the proposals



     24     from what I would call a technical standpoint, more



     25     of a quality of work standpoint.  IDOA looks at
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      1     other things, including price.



      2          And after considering our submission and



      3     reviewing all the other relevant factors, the



      4     Indiana Department of Administration awarded the



      5     contract to Truesdail Laboratory.  Truesdail



      6     Laboratory is an accredited laboratory.  They are



      7     accredited by our regulations.  They are also



      8     accredited by the RMTC.



      9          It's a lab we are familiar with.  Truesdail



     10     has done our work in the past from 1994 up through



     11     2013.  They were the only laboratory we ever



     12     utilized before last year.  So that's the



     13     laboratory that the contract has been awarded to.



     14          There are a few other items that I want to



     15     report on in this particular section because I



     16     don't want to report just on the new laboratory.  I



     17     want to report on our drug testing program.  One of



     18     the things that I'm adding to the drug testing



     19     program is what I am referring to as a quality



     20     assurance program or an audit lab.



     21          The Jockey Club funded a reported study that



     22     was published last year by, I refer to them as the



     23     McKenzie group.  And they did a survey of racing



     24     commissions across the country, including Indiana.



     25     And they made a lot of comments and recommendations
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      1     about how the US was deficient in a lot of areas



      2     regarding drug testing.  Many of them really don't



      3     apply to us because we weren't deficient in the



      4     areas they cited.



      5          But one of the things that they mentioned was



      6     the lack of significant audit process.  They called



      7     it a double blind sample program, basically, a



      8     means of determining whether your primary



      9     laboratory is doing the job it should be doing.



     10     And the job it should be doing is detecting drugs



     11     or foreign substances in the samples that we sent



     12     them that are in violation of our rules.



     13          We've set aside $100,000 from our budget from



     14     our Integrity Fund budget to utilize an audit lab.



     15     And it's my expectation -- and the ink hasn't dried



     16     on the contract yet.  Holly is currently working on



     17     one.  But it's my intention to utilize Industrial



     18     as our audit lab.  Industrial, that's the lab we



     19     went to the second half of the year.  They did a



     20     fine job for us.  I think they will do good work



     21     for us as an audit lab.



     22          CHAIRMAN WEATHERWAX:  Do these people know



     23     this, both labs know this is going to happen?



     24          JOE GORAJEC:  Truesdail doesn't know it yet.



     25     It's not something we are keeping secret.  It's
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      1     just something we were just starting to work on.



      2     There will be no secrets.



      3          I think that is a very sound approach.  To my



      4     knowledge, it's something that no other racing



      5     commission has done, at least on this scale.  I



      6     spoke with Doctor Benson, who has a good plug-in,



      7     good tie-in with the laboratories and kind of knows



      8     what all the labs are doing.  And when I ran this



      9     by her yesterday, she said she thinks we were the



     10     first, if not the only one, that's doing the audit



     11     function on this scale.  So I think that's a good



     12     step for us.



     13          The two other things that I would like to



     14     report about on regarding the drug testing is one



     15     of the other criticisms that came out of the



     16     McKenzie report for the Jockey Club was the lack of



     17     out of competition testing.  There are not a lot of



     18     states that had an out of competition testing



     19     program.  And most of them that do, they do not



     20     have a vigorous program.  We were one of the first



     21     states in the country.  We were certainly the first



     22     in our neighborhood to have out of competition



     23     testing.



     24          Out of competition testing is very important



     25     because there are some drugs, a good example is EPO
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      1     and blood doping agents, that can be given to a



      2     horse and affect the performance of the horse but



      3     can't be found in the horse on a day of the race.



      4     And the only way to find those drugs in these



      5     animals is to test them out of competition when



      6     they're in training.



      7          We have been doing that since 2007.  Our



      8     program is more expansive than most.  In 2007,



      9     we've done over 2,000 out of competition tests.  We



     10     do them at the racetrack.  We do them at the



     11     training centers, some county fairs.  We actually



     12     do them on private farms.  On occasion, we will



     13     actually call someone out of state in the Chicago



     14     area and tell them to bring their horse in the next



     15     day so it could be tested out of competition.



     16          And we haven't found a lot, but I think it's a



     17     very, very effective deterrent because if someone



     18     knows that they are subject to out of competition



     19     testing, especially for blood doping agents, in our



     20     rules we have a recommended minimum penalty of a



     21     ten-year suspension.  It's a big deal.  Okay.  So



     22     in other states that don't have an out of



     23     competition testing program, quite frankly,



     24     horsemen, the few unethical horsemen, I don't want



     25     to say horsemen in general because most horsemen
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      1     wouldn't do this, but a state that doesn't have an



      2     out of competition testing program, horses can be



      3     blood doped on a routine basis.  And unless someone



      4     is really, really, really foolish and puts an



      5     EPO-type substance in a horse a couple days before



      6     a race, it will go undetected.  So it's a problem



      7     that the industry has.  And, quite frankly, a lot



      8     of states aren't addressing it appropriately.



      9          What I'm proposing to do for this season is to



     10     nearly double the amount of out of competition



     11     tests we do.  We average about 250 a year.  I set a



     12     benchmark for our staff to do 500 this year.  And



     13     that 500 would put us about 10 percent of all the



     14     horses that we test will be out of competition.



     15     That will be, if not the highest in the industry,



     16     it will be the top two or three as far as the



     17     percentage of horses being tested out of



     18     competition.



     19          The other item I want to mention with regard



     20     to our drug testing program, and we'll be informing



     21     the horsemen of this, I think most of them know



     22     already, is that based on the rules that the



     23     Commission passed in September, we are starting to



     24     do cobalt testing out of competition this year.  So



     25     those samples that we take from those horses are
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      1     subject to cobalt testing.



      2          I do want to make it clear though that when we



      3     said we are doing cobalt testing, we are not doing



      4     cobalt testing on every sample we send to the lab.



      5     We are not doing it because simply we can't afford



      6     it.  Our laboratory is going to be charging us $50



      7     for a test for cobalt.  We pay a little over $100



      8     to get 1800 drugs in the library tested.  And we



      9     spend 50 for just cobalt itself.  So, obviously, we



     10     can't send all of our samples to the lab for cobalt



     11     testing.



     12          We've set aside $50,000 for cobalt testing.



     13     So some of the out of competition tests will be



     14     conducted for cobalt and some of the post-race



     15     samples but certainly not all.  Approximately



     16     20 percent of the samples we send will be tested



     17     for cobalt.  That's my report.  I would be glad to



     18     entertain any questions.



     19          CHAIRMAN WEATHERWAX:  Any comments, questions?



     20     Thank you, Joe.  I think we understand.



     21          Next on our agenda, number eight, is that



     22     something you want to followup on the split



     23     samples?



     24          JOE GORAJEC:  Yes.  With the changing of the



     25     laboratory, I thought it would be a good idea to
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      1     put in front of the Commission who has agreed to be



      2     a split laboratory for us.  And that's really kind



      3     of a horsemen's laboratory.  The way our rule is



      4     written that the primary laboratory has to agree



      5     with the Commission as to who the split



      6     laboratories can be.



      7          And I will just let you know that the list of



      8     the three labs that I will run by you right now, we



      9     have talked to Truesdail about them.  They are



     10     comfortable with all three laboratories.  One of



     11     them is UC Davis, University of California at



     12     Davis, Doctor Scott Stanley.  He's been doing split



     13     lab for us I think forever.  Great lab.  Great



     14     reputation.  The University of Pennsylvania has



     15     agreed to be a split lab and also LGC.  That was



     16     our primary lab last year.  And even though they



     17     had some trouble, I don't think any reasonable



     18     person would quibble with them on the quality of



     19     their work.  So those three have agreed to be our



     20     split sample labs this year.



     21          I would ask the Commission to approve that



     22     list of three.



     23          COMMISSIONER SCHENKEL:  One question.  How do



     24     you determine, Joe, which three labs you use, is



     25     there a rotation?
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      1          JOE GORAJEC:  No.  The three laboratories are



      2     the laboratories we put in front of the horsemen.



      3     So what happens if we get a positive, we show them



      4     the list.



      5          COMMISSIONER SCHENKEL:  They designate it.  I



      6     just wanted to make sure I understand the process.



      7          JOE GORAJEC:  They designate.  And one of the



      8     things we show them is not only the laboratory, but



      9     we also show them the price because there is a



     10     price differential between the labs.  They often



     11     pick the least expensive, which is a reasonable



     12     approach.  They choose.  The Commission has given



     13     me the authority to limit the laboratories for



     14     certain substances depending on what comes up.



     15          Oh, and I would want to put on the record that



     16     these three laboratories have affiliate



     17     laboratories that do cobalt testing.  So the UC



     18     Davis lab, the Ken Maddy lab, they will send the



     19     sample to their sister lab at the university.  LGC,



     20     if they get a cobalt split, they will send it to



     21     the University of Kentucky, which did our work last



     22     year.  The University Pennsylvania, I think they



     23     have a lab on site.  But it's not necessarily the



     24     racing laboratory that will do the cobalt testing,



     25     but it will be a lab affiliated with the three you
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      1     approve.



      2          CHAIRMAN WEATHERWAX:  Very good.  Do we need



      3     to make a vote on this?



      4          MS. ELLINGWOOD:  No.



      5          JOE GORAJEC:  I would suggest approval.



      6          CHAIRMAN WEATHERWAX:  Then we will have to



      7     have a motion to accept the split sample with the



      8     listing of the three labs that Joe's mentioned.  Do



      9     I hear a motion?



     10          COMMISSIONER LIGHTLE:  Yes.



     11          CHAIRMAN WEATHERWAX:  Do I hear a second?



     12          COMMISSIONER SCHENKEL:  I will second.



     13          CHAIRMAN WEATHERWAX:  We have a second.  All



     14     those in favor say "aye."



     15          THE COMMISSION:  "Aye."



     16          CHAIRMAN WEATHERWAX:  Passes unanimously.



     17          Next is emergency rule regarding the trainers'



     18     eligibility.



     19          JOE GORAJEC:  Yes.  This rule is the repeal of



     20     a rule regarding continuing ed that I put before



     21     the Commission several years ago when Sarah



     22     McNaught was the chair.  And this is a model rule



     23     from the RCI.  It is an excellent rule.  It's a



     24     rule that we tried to implement, and we were



     25     successful to a point.
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      1          What happened is that as happens in this



      2     industry, we ran with the rule that's a model rule,



      3     and no one else ran with us.  So we're isolated



      4     with regard to continuing ed.  And it's very



      5     difficult when you have horsemen in surrounding



      6     states that don't have this requirement.



      7          Now, four or five years ago when we passed it,



      8     that really didn't disturb me.  Having said that,



      9     in deference to the racetrack who's trying to put



     10     on a high quality program with the fullest field as



     11     possible, I don't want to have this rule as an



     12     impediment for the tracks to have full fields of



     13     quality horses.



     14          Now, five years ago when it wasn't that



     15     difficult then, you know, it was a different



     16     circumstance.  But the pool of available horses



     17     continues to shrink.  And I just can't in good



     18     conscience recommend implementing this rule when it



     19     can negatively impact the track.



     20          And I oftentimes don't take that approach in



     21     my recommendations.  If it's an integrity issue or



     22     a safety issue whether it affects the track or not,



     23     I'm going to make a recommendation for the



     24     Commission for an approval of the rule.  Cobalt is



     25     a good example.  Cobalt is a health and welfare







�



                                                           91



      1     issue with the horse.  It is an integrity issue



      2     with trainers trying to manipulate the horse's



      3     performance, whether it works or not.



      4          So that's something I'm comfortable coming to



      5     the Commission saying we're an outlier, but it's a



      6     good thing.  Here we're an outlier, and it's just



      7     not working.  So I'm asking the Commission that



      8     they allow me to eat this rule and repeal it.



      9          CHAIRMAN WEATHERWAX:  Sometimes it's humble



     10     pie.  Yes, Commissioner Schenkel.



     11          COMMISSIONER SCHENKEL:  It's a model rule that



     12     nobody thought was a very good model.



     13          JOE GORAJEC:  I did.



     14          COMMISSIONER SCHENKEL:  Has it been somewhat



     15     scrapped nationally or are they looking at this or



     16     no?  I mean, I understand the written examination



     17     on most things.  The world has changed.  Is anybody



     18     developing an online component or to make it easier



     19     or have they just decided it's just not worth it?



     20          JOE GORAJEC:  The Jockey Club, which has been



     21     very progressive in the last half decade or so as



     22     far as moving issues forward, is trying to push



     23     this regulation.  But one of the things about the



     24     RCI, and I know from a lot of experience, is that



     25     what often happens and they get a good idea, they
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      1     get a good idea, and they vet it at their



      2     convention.  They vote on it.  And everyone goes



      3     back to their home state, and they don't implement



      4     it.  It's still a model rule.



      5          COMMISSIONER SCHENKEL:  It's still a solution



      6     searching for the problem.



      7          CHAIRMAN WEATHERWAX:  I think you told me



      8     there were no online training facilities.



      9          JOE GORAJEC:  That's really a key component



     10     because we've had a very good response from the



     11     local horsemen who showed up for some seminars.



     12     The HBPA did a great job putting on two seminars



     13     the first year.  Commission staff held a couple of



     14     seminars that were very well received.  We get some



     15     ship-ins.



     16          For Standardbred, we get a lot of ship-ins



     17     from Ohio.  From Thoroughbreds, we get a lot of



     18     ship-ins from Kentucky.  Neither has this rule.



     19     What would happen is the racing secretary would



     20     call them and say I need a horse.  And they said,



     21     well, I may not be able to race it because I



     22     haven't gotten the certification.



     23          CHAIRMAN WEATHERWAX:  The point is well taken.



     24     That is why this is an emergency rule also?



     25          JOE GORAJEC:  Yes.
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      1          CHAIRMAN WEATHERWAX:  It's striking language



      2     rather than adding language.  And that's how we



      3     view to eliminate this rule.  So any other



      4     discussion?  Commission members, do you have any



      5     more questions?



      6          COMMISSIONER SCHENKEL:  Move approval.



      7          CHAIRMAN WEATHERWAX:  Motion.



      8          COMMISSIONER LIGHTLE:  Second.



      9          CHAIRMAN WEATHERWAX:  Second.  All those in



     10     favor say "aye."



     11          THE COMMISSION:  "Aye."



     12          CHAIRMAN WEATHERWAX:  Number 10.  Holly.



     13          MS. NEWELL:  The Commission has before it for



     14     its consideration a settlement agreement between



     15     Commission staff and trainer Ron Raper.  Mr. Raper



     16     admitted violations of certain IHRC rules and has



     17     been cooperative with an ongoing IHRC staff



     18     investigation.  In exchange for his cooperation and



     19     truthful testimony, IHRC staff proposed reducing



     20     Mr. Raper's penalty.  Absent his cooperation and



     21     truthful testimony, Mr. Raper was facing a



     22     four-year suspension and a $20,000 fine.



     23          However, Mr. Raper has agreed to a one-year



     24     suspension stemming from disciplinary matters that



     25     came to light pursuant to his cooperation in a
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      1     separate investigation.  Five Raper-trained horses



      2     will be disqualified from six 2014 races, and



      3     purses will be redistributed accordingly.



      4     Mr. Raper is expected to continue to cooperate and



      5     offer his truthful testimony in other ongoing



      6     matters.



      7          Please be advised that there will be one



      8     modification of the settlement agreement before



      9     you.  Due to a scrivener's error, the incorrect



     10     race was identified in paragraph 17F.  The horse



     11     RD's Ride participated in the first race, not the



     12     third race.  Commission staff will make the changes



     13     and have Mr. Raper sign off so that the purse



     14     redistribution is handled appropriately for that



     15     particular horse.



     16          Commission staff respectfully requests that



     17     the Commission approve the settlement agreement



     18     with the one modification noted.



     19          CHAIRMAN WEATHERWAX:  So that's supposed to be



     20     the first race and not the third.



     21          MS. NEWELL:  Right.



     22          COMMISSIONER SCHENKEL:  You mentioned the



     23     suspension is reduced and the fine also.



     24          MS. NEWELL:  Yes.



     25          CHAIRMAN WEATHERWAX:  So this is going to be
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      1     ongoing testimony on his part?



      2          MS. NEWELL:  It will be.  It relates to



      3     matters that may be coming before the Commission at



      4     a later date.  That's why we are not going into too



      5     many details.



      6          CHAIRMAN WEATHERWAX:  We don't know what these



      7     are yet, but will we be referred back to this



      8     gentleman's testimony at a later date?



      9          MS. NEWELL:  You will.



     10          CHAIRMAN WEATHERWAX:  Questions from the



     11     Commission members to accept this recommendation



     12     for legal settlement?



     13          COMMISSIONER SCHENKEL:  Move acceptance.



     14          COMMISSIONER PILLOW:  Second.



     15          CHAIRMAN WEATHERWAX:  Questions?  We have a



     16     motion and second.



     17          All those in favor say "aye."



     18          THE COMMISSION:  "Aye."



     19          CHAIRMAN WEATHERWAX:  It's passed.



     20          Now, for the Standardbred racing official list



     21     approval, Hoosier Park, is that you?



     22          JOE GORAJEC:  Yes, I recommend approval.



     23          CHAIRMAN WEATHERWAX:  Did this happen after we



     24     had our last meeting?



     25          JOE GORAJEC:  Yes.  Sixty days prior to the
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      1     commencement of the race meet by our regulation,



      2     the track is required to submit their list of



      3     officials for Commission approval.  These are the



      4     Standardbred racing officials.  And I would



      5     recommend approval.



      6          At the next Commission meeting, you will in



      7     all likelihood be taking up the Thoroughbred and



      8     Quarter Horse officials.



      9          CHAIRMAN WEATHERWAX:  Are these individuals



     10     that are now serving more or less or are they new



     11     people?



     12          JOE GORAJEC:  I think every one is back from



     13     last year.



     14          CHAIRMAN WEATHERWAX:  Great.  So we need to



     15     vote on that too?



     16          JOE GORAJEC:  Yes.



     17          COMMISSIONER PILLOW:  I will make a motion.



     18          COMMISSION LIGHTLE:  Second.



     19          CHAIRMAN WEATHERWAX:  We have a motion and a



     20     second to approve these fine individuals.



     21          All those in favor say "aye."



     22          THE COMMISSION:  "Aye."



     23          CHAIRMAN WEATHERWAX:  Passed.



     24          Old business?  Hearing none.  New business?



     25     Hearing none, we are adjourned.
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      1

         STATE OF INDIANA

      2

         COUNTY OF JOHNSON

      3



      4          I, Robin P. Martz, a Notary Public in and for



      5  said county and state, do hereby certify that the



      6  foregoing matter was taken down in stenograph notes



      7  and afterwards reduced to typewriting under my



      8  direction; and that the typewritten transcript is a



      9  true record of the Indiana Horse Racing Commission



     10  meeting;



     11          I do further certify that I am a disinterested



     12  person in this; that I am not a relative of the



     13  attorneys for any of the parties.



     14          IN WITNESS WHEREOF, I have hereunto set my



     15  hand and affixed my notarial seal this 19th day of



     16  March 2015.



     17



     18



     19



     20



     21



     22  My Commission expires:

         March 2, 2016

     23

         Job No. 93924

     24



     25







�


In the Matter Of:
INDIANA HORSE RACING COMMISS ON MEETING

IHRC Meeting
March 10, 2015






Pages 1..4

Page 1 Page 3
1 1 CHAI RVAN WEATHERWAX: It is now 9:00, and I'd
2 | NDI ANA HORSE RACI NG COWM SSI ON 2 like to start our neeting on a tinmely basis because
MEETI NG 3 we have a full agenda. On behalf of all the other
3 4 fellow conm ssioners, | want to wel come each and
4 5 every one of you here today for our hearing and
5 HELD ON 6 wel cone you.
6 MARCH 10, 2015 7 At this tine, Robin, would you raise your
7 9:00 A M 8 hand.
8 9 (At this time the oath was administered to the
° INDI ANA STATE LI BRARY 10 court reporter by Chairman Wat herwax.)
10 140 N. SENATE AVENUE . .
11 CHAI RMAN WEATHERWAX:  First of all, | think
11 | NDI ANAPOLI S, | NDI ANA . . .
12 the first order of business would be to recognize a
12
13 true leader in our industry, a pillar in this
13
14 TAKEN BY: 14 communi ty, and someone that a lot of us have cone
15 ROBIN P ’ > RPR 15 to know for a great long tine. That's Steve
16 NOTARY ;DUBLI c ' 16 Schaefer. As you well know, Steve's funeral was
17 17 yesterday. Sone of you were there. And |I'msorry
18 18 I couldn't nake it.
19 19 I1'"d just like to take a nonent right now for a
20 20 moment of silence to pay tribute to a beautiful
21 21 i ndi vi dual .
22 22 (At this tinme a moment of silence was
23 23  observed.)
24 24 CHAI RVAN WEATHERWAX:  Thank you. Al so, we are
25 25 honored today to have a former chair of the I|ndiana
Page 2 Page 4
1 APPEARANCES 1 Hor se Raci ng Conmi ssion, Sarah MNaught.
2 Thomas Weat herwax, Chairman .
Greg Schenkel 2 (Audi ence appl ause.)
3 George Pillow 3 CHAI RVAN WEATHERWAX: | offered to have her
Susie Lightle . . . .
4 4 come up here and sit with us, but she didn't think
s Joe Corajec, Executive Director 5 it would be proper.
Lea Ellingwood, Esq. 6 We also have -- first of all, | think we
6 mlD: XNTMF&ISE IERZqCI NG COWM SSI ON 7 shoul d take a nonent to review the mnutes of our
7 1302 North Meridian Street, Suite 175 8 last nmeeting. | would ask my fellow comi ssioners
I ndi anapolis, IN 46202 . . .
8 ACGENDA 9 if you have any corrections or if there was any
9 1. tIntroduct ion of new judges for 2015 Standar dbLEd 10 additions to the minutes as presented to us.
nee
10 2. Consideration of ALJ's Recommended Findi ngs of 11 COWM SSI ONER SCHENKEL: Havi ng m ssed that
Fact, Conclusions of Law, U tinmate Findings of Fact . b 1wl head d
11 and Order on Thonas Anpss natter 6 12 meeting, but I sti w go ahead and offer a
3. Litigation Update 58 13 notion to accept.
12 4. Staff Update on cobalt 60 _ , . .
5. Introduction of Dionne Benson, Executive Director 14 CHAI RVMAN WEATHERWAX:  That's blind faith.
13 of RMIC ) 61 15 COWM SSI ON LI GHTLE: | woul d second.
6. Consideration of ermergency rules on cobalt 72 _
14 7. Update on equine drug testing for 2015 79 16 CHAI RMAN VEATHERWAX: W have a notion and a
s Eéyo,r':l\gpr oval of split sanple |aboratories for ZOlgeand 17 second. Al those in favor say "aye."
9. Approval of energency rule re: trainers 18 THE COM SSION: " Aye. "
16 eligibility 89 .
10. Consideration of settlement agreenment re: Ron 19 CHAI RVAN VEATHERWAX:  They are approved.
17 Raper 93 20 This is a time when | think, Joe, you would
11. Approval of Hoosier Park's 2015 Standardbred
18 racing official list 95 21 like to introduce sone really outstanding
;g 22 individuals that are going to be a part of, a key
21 23 part of our association. And that's the new
22 .
23 24 stewards and j udges.
24 25 JCE GORAJEC: Thank you, M. Chairman. It's
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Page 5 Page 7
1 ny pleasure to introduce to the Conmi ssioners and 1 order. And the second is Judge Wite's
2 to the public our new team of judges for 2015 and 2 recomendi ng that Conmi ssion staff's Mtion for
3 beyond. W have three new judges. Mke Hall is 3 Summary Judgnent be granted. That's the January
4 our presiding judge. And Mke's in the back. Wve 4 order.
5 Mke. And with Mke is Kevin Gunm and Dave Magee. 5 I will leave it to the parties to address the
6 (Audi ence appl ause.) 6 details of the case, but the underlying
7 JOE GORAJEC: And you might have read a little 7 disciplinary action stens froma positive equine
8 bit nore about Dave than the others because Dave 8 drug test in 2011. Procedurally, the case has
9 gave up a Hall of Fame driving career to join our 9 taken a nunber of turns, but as stated, at issue
10 teamin the judges' stand. W are delighted to 10 today are the denial of Ampss's Mdtion to Disniss
11 have himand the others. They're a great addition. 11 and the granting of staff's Mdtion for Summary
12 I would like to say that our former presiding 12 Judgnent .
13 judge, Tim Schmtz, who has done an outstanding job 13 The granting of a summary judgment neans that
14 for us throughout the years, has been with the 14 the ALJ did not conduct an evidentiary hearing,
15 Commi ssion as presiding judge for 19 years, is 15 instead concluding that staff was entitled to
16 | eaving us on very, very good ternms. W have 16 judgnent as a matter of law, and there were no
17 entered into a contractural relationship with him 17 questions of fact that required an evidentiary
18 for this season. He is going to be hel ping our new 18 heari ng.
19 teamwith the transition. 1In fact, he will be 19 The recommended order provides for a 60-day
20 there on Saturday for the first set of qualifiers. 20 suspension of M. Anpss's IHRC |icense, a $5, 000
21 So | would just like to thank Timfor his 21 fine, and loss of purse related to the race at
22 years of service and just wanting to reiterate that 22 i ssue. The Conmission has reviewed the filings of
23 he's departing fromthe racing conmm ssion on the 23 both parties and will consider today's argunents.
24  absolute best of terns. 24  The Conmission will consider only the record before
25 CHAI RVAN VEATHERWAX: W wel come and are very 25 it. | do have with me the entire record if there
Page 6 Page 8
1 honored to have these outstanding gentlemen be a 1 are any issues wWithit.
2 part of our racing team | also asked the staff if 2 Ater today' S argunents cl ose, the Conm ssi on
8 it was a typo when | was looking at David Magee's 3 will deliberate and have the option to affirm
4 bioonhis wins. There was too many zeros there. 4 nodify, dissolve, or remand for further proceedings
5 But that's an outstanding career for all of you. 5 t he proposed deci sion of the ALJ. Today | will be
6 And | think that what that tells ne as a 6 acting as adviser to the Conmission and not as an
7 laymen person that the drivers and the owners will 7 advocate for Commission staff. Commission staff is
8 have a lot of respect for you because you' ve been 8 represent ed by Robin Babbitt and Lea H i ngv\ood.
9 there and done that. | think that speaks vol unes 9 M. AWSS is represented by David Pi ppen, Kar en
10 for our state. W are so happy to have you. 10 Mir phy, and Pete Sacopul 0S, who entered his
11 Next on our agenda we have Holly. 1Is this 11 appear ance today.
12 something you are going to take over right now? 12 W are now ready for oral arguments fromboth
13 MS. NEVELL: That's fine. Yes, sir. 13 sides. Each party has ten nminutes. | wll give
14 CHAI RMAN VEATHERWAX: Wiy don’t you go ahead 14 notice at the two-nminute mark and the one-ninute
15 and explain to us the steps because this is a 15 nar k. Any Conmi ssi oner nay ask a questi on at any
16 little different procedure than having Lea here 16 tine. Because M. Amoss is chall engi ng the ALJ's
17 with you here. We will have a different approach. 17 Obj ections, M. Sacopul os wll go first.
18 MS. NEWELL: Right. Yes, we are today. Item 18 MR SACCPULCS:  ood norni ng.
19 nunber two on the agenda is the consideration of 19 CHAl RVAN VEATHERMWAX:  Woul d you state your
20 the objections filed by Respondent Tom Anpss to 20 nane.
21 recommended orders issued by the Adnministrative Law 21 MR SACCPULCS: | wil |’ yes. Thank you for
22 Judge Cordon Wite on Cctober 14, 2014 and 22 the opportunity to be here today to address the
23 January 28, 2015. M. Ampss objected to two 23 Indiana Horse Racing Conmission. M nane is Pete
24 orders. The first is Judge Wiite's refusal to 24 Sacopul os. | appear before you today as counsel
25 M. Ampss's Mtion to Disnmiss. That's the Cctober 25 for TomAnoss, who is here with ne. | practicelaw
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Page 11

1 in Terre Haute, Indiana and here today on behal f of 1 testing. The Commi ssion got everything they
2 M. Awss. Heis pleased to have the opportunity 2 requested; the ability to test the blood in the
3 to address you today. And at this time | woul d ask 3 sanple and use the laboratory they petitioned for.
4 himto do that. Tom 4 The ALJ specifically asked in his order for the
5 TOM AMCBS;  Thank you for allowing ne to be 5 amount of nethocarbanol to be quantified. Despite
6 here today. A last April's Conm ssion neeting, 6 all positive test results being reported with a
7 M. Gorajec cane to you and recomrended | ndi ana 7 measurenent, this would be the first and only time
8 adopt threshol ds for approved therapeutic nedicine, 8 ny sanple was neasured for the amount of
9 including the threshol d of one nanogram which is 9 et hocar banol .
10 one billionth of a gram for methocarbanmol citing 10 In the sunmer of 2013 the results of ny bl ood
11 the latest science in Europe to abolish the 11 sanple returned. Doctor Sams quantified the |evel
12 outdated and archaic systemcalled zero tol erance 12 of nethocarbanol, as he was required to do, and
13 for therapeutic nedicine. No racing jurisdiction 13 reported the anount to be an estimated one
14 inthe Unhited States uses this system As 14 nanogram one billionth of a gram It has come to
15  Commissioners, you unani mously approved this. 15 ny attention the Commission is going to challenge
16 That is the hard science of this case which 16 the finding and claimthat it mght be higher than
17 dates back to 2011. Hero Heart ran on Cctober 21, 17 the one nanogramreported. | find this
18 2011 and finished second. After the prinmary |ab 18  astoni shing.
19 findings report on Novenber 4th and the split lab 19 Doctor Sans has the ability to test the sanple
20 finding data was returned on February 22, 2012, we 20 with the nost updated and sophisticated equi pnent
21 were convinced the case woul d be di smssed based on 21 available. (ne nanogram net hocarbamol was the hard
22 the rules governing split sanple confirmation. 22 science requested by the Commission. It was
23 As M. Gorajec stated in that same April 2014 23 performed with Conmission staff present at HFL
24 commssion neeting, only if both |abs confirmthe 24 lLaboratory and reported with an extensive data
25 sane drug is a positive test called. But 25 packet by their scientist, Doctor Sans.

Page 10 Page 12
1 imediately after our notion to disnss, Conmission 1 In the April 2014 Conmi ssion meeting,
2 nmoved anay fromthe statute and nmade a motion to 2 M. Gorajec responded to a question from Chairnan
3 test the sanple a third tine. Every case in 3 \Weatherwax. And | quote "Conm ssioner \éat herwax,
4 Indiana history has been deci ded by these two 4 you nentioned concerns about positive tests being
5 tests, the split test versus the prinary test as 5 insmall mnute quantities. To the extent that a
6 your rules clearly state. This third test was 6 drugisonthis list, and nethocarbamol is on the
7 going to be sonething that had never occurred in 7 list, and there is not a threshold, then a horsenman
8 Indiana racing before. 8 runs the risk of having a positive called on him
9 V¢ fought this notion and asked the case go 9 for adrug that has been denonstrated by the
10 before the Commission. But after a prolonged | egal 10 research of the RMIC and approved by the RO not to
11 battle, the Conmission's request was granted. ¢ 11  have a pharnacol ogi cal effect on the horse. The
12 take strong exception to the Commission's continual 12 option of doing nothing here is having the horsenen
13  sentinment that ny sanple tested positive every tine 13 run the risk of getting a positive test that need
14 it was tested for if that were true, this case 14 not be called a positive."
15 woul d have been brought before you in a tinely 15 M. Gorajec's quote speaks directly to ny
16  fashion. 16 case. Howis any punishrment justified if the
17 V¢ ask you to consider a very straightforward 17 Executive Drector feels that this one nanogram of
18 question. |f the Conmi ssion were satisfied with 18 et hocarbanol should not be called a positive? In
19 the primary split sanple findings, why did they 19 another case that occurred before the adoption of
20 petition for an unprecedented third test. Wy 20 the RMiCrules, it was ruled on using the nost
21 didn't ny case go before the Conmssion in the 21 current science, Roger V¢l ch, a Standardbred
22 spring 2012 for disnissal as we requested. 22 trainer, had a horse test positive for tramadol,
23 The notion was granted by the ALJ. And 23 which carries a Qass A penalty. Qdass A penalty
24 despite our witten objection of using Doctor Sans 24 drugs have the highest potential to effect the
25 of HL Laboratory, he was allowed to do the 25 performance and have no nedical use in horses. The
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Page 15

1 AR penalty is a one-year suspension. This 1 positives cane close together and were counted as
2 violation occurred in 2012. The fol | owing spring 2 one offense. | don't understand why mne were
3 in 2013, M. Gorajec gave M. Wlch a penalty of 14 3 counted individually when his were not.

4 days saying, and | quote, "The Comm ssion staff has 4 The Indi ana statutes have a whol e section on
5 done their due diligence review ng the positive 5 due process. Yet, when applied to ny case, |
6 test. And a deternmination was nade that the 6 question whether the |ndiana Admnistrative Code or
7 current RO classification on this particular drug 7 the Indiana Horse Racing statutes were fol | owed. |
8 does not reflect the current science, which shows 8 have never even had a disciplinary hearing with the
9 it better considered a dass B drug."” 9 stewards.

10 M. Gorajec set the precedent for using the 10 M/ case began with M. Gorajec calling nme on

11 nost current science with this case. ['masking to 11  the phone and telling me ny penalty. Fromthere,

12 be treated in the sane way with the GComi ssion 12 ny case was assigned to an admnistrative |aw

13 using the current science. And the current science 13  judge. And after alnost three years he gave a

14 shows one nanogram of nethocarbanmol is not a 14 recommended order for summary judgnent. Sunmary

15 violation. 15 judgnent is a rarely used outcome that has strict

16 The Conmi ssion has tal ked about ny record and 16 guidelines. And when defined in Wbster's

17 pointed to a snall windowof it. | have been 17 dictionary, it says there's no disputed facts in

18 training horses since 1987. And in 29 years, |'ve 18 the case. Howcan this case be a candidate for

19 been cited ten tines for nedicine positives. Al 19 summary judgnent? Just as inportantly, how can

20 of these overages were approved therapeutic 20 this case be affirmed naking it a dangerous path

21 nedicine and fall in the | owest category of 21 for future cases when the Conmission staff sees

22 penalty. Each was treated with a fine. Having run 22 fit.

23 over 12,000 horses in ny career, that averages to 23 At last spring' s Conm ssion neeting,

24 one violation every 1200 starts or one viol ation 24 Commissioner Fillow asked M. Gorajec about the

25 every two and a half years. | did not have any 25 appeals process. M. Gorajec pointed out that he
Page 14 Page 16

1 violation in 2012 or 2013, but | did have an 1 could only nake a recommendation. And that the ALJ

2 overage in August 2014. | have never been accused 2 wll then make a recommendation and present it to

3 of any violation that involved a suspension. That 3 the Coomission. And the Cormissions is the
4 is ny conplete record. 4 decision naker.

5 As for the alleged five positive tests in a 5 Rule 71 IAC 8.5-1-7 fromthe Indiana

6 year which the Conmission has referred to, they 6 Admnistrative Code pertaining to drug

7 make no reference to the fact that three were 7 classification and penalties says the penalties are

8 withinanonth, and | was not notified of any them 8 to be set by the nost current AR guidelines.

9 until all the horses had run. 9 This is the exact rule we discuss later today on
10 They al so don't mention that | appeared before 10 the cobalt regulation in agenda itemsix. How does
11  the Kentucky racing commssion in February 2012 11 this sane rule apply to the cobalt cases fromlast
12 concerning the three overages, which included this 12 year? Does it apply now where cobalt is a one-year
13  Indiana-all eged overage. The Kentucky commi ssion 13 suspension or after the changes to the statute
14  treated the three violations as one, and | was 14 occur at this Conm ssion neeting making it a
15 given afine. Qdven that the ARO penalties are 15  two-week suspension?

16 the sane state to state, we asked Indiana to 16 This is another exanpl e of nedication

17 reciprocate with Kentucky. The Comm ssion ref used. 17 violations being regul ated by the most current ARQ
18 Wiat is the explanation concerning many ot her 18 guidelines despite the violations occurring in the
19 trainers that have had multiple positive tests in 19 past. Again, |'monly asking to be treated in the
20 Indiana this past year who were treated differently 20 same fashion.

21 fromme? They include Vyne M nnock who had four 21 The suspension of any |icense should be

22 positives in Indiana in one nonth for 22  handled with great care and after careful

23 dexaret hasone. Dexanet hasone and et hocar banol 23 consideration. It should be about fairness. For
24 fall under the exact sane ARO penalty guidelines. 24 one nanogram net hocar banol M. Gorajec has asked to
25 M. Mnnock was only fined. | understand the 25 be suspended 60 days, renove the horses fromny
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1 barn, and require that they be given to trainers 1 judgnent in this case is wholly and conpletely
2 withno affiliationto ne. This will put 32 of ny 2 inappropriate. Under Indiana Trial Rule 56, it
3 enployees out of work. |'malso to be fined 3 sets the standard. There can be no material
4 $5,000. He's asking you to severely danmage ny 4 dispute as to a material fact. The main fact in
5 career as well as ny reputation. | have spent over 5 this case is disputed, whether or not the split is
6 $130,000 defending nyself. The taxpayers of 6 confirmng of the original primary test. So a
7 Indiana have spent at |east that much money as this 7 summary judgnment notion in this case is not only
8 case is being handl ed by an attorney outside the 8 inappropriate, its entirely inappropriate.

9 Commission staff. 9 Those are our positions. M. Anmoss and |
10 | respectful |y ask each Conmi ssioner, how much 10 would be glad to answer any questions. ¢ are glad
11 nore penalty do | have to suffer for one billionth 11  for the opportunity to address you today.

12 of a gramof an approved therapeutic medicine that 12 CHAI RVAN WEATHERWAX:  Thank you so nuch.

13 does not constitute a violation in any racing 13 M5, NEVELL: M. Babbitt.

14 jurisdictionin the Lnited States? Thank you for 14 MR BABBITT: M. Chair, Vice-chair, Menbers

15 taking the tine to listen to ne. 15 of the Conmission, Executive Director, counsel.

16 MR SAQCPULCS: Holly has expl ained the 16 1've got ten minutes. | would love to respond to

17 options that you have, but there are sonme nuances 17 everything they said. VW& don't have tinme. This

18 to those options. (ne is that you can as a 18 thing's been going on three years. So I'mgoing to

19 comission find that the prinary test was not 19 get to the crux of the matter.

20 confirmed by the split sanple, which we believe to 20 As you know, Lea and | are representing the

21 be the case. |If that is, in fact, what your 21 Comnmission staff in this matter. This race

22 finding is, then pursuant to 71 1AC 8.5-3-4, there 22 happened in late 2011. | was finishing ny tenure

23 can be no penalty against M. Anoss. 23 as outside counsel to the Comnmssion. Lea was

24 If on the other hand you find that the split 24 beginning hers. So we've decided that | woul d

25 sanple does confirmthe prinary test, then we | ook 25 continue in this case. So we're acting together.
Page 18 Page 20

1 to whether or not the rule that you all approved in 1 M. Anmoss, on the other hand with

2  April of 2014 should be applied retroactively. 2 M. Sacopul os's appearance, i s now being

3 Under theory of anmelioration, rules that are nore 3 represented by four |awers. They are very capable
4 lenient are usually, under Indiana [aw applied 4 |awyers. They have left nothing on the table. And

5 retroactively. Those that are nore stringent apply 5 that probably is one of the reasons that it's taken

6 proactively. If we apply the rule that was 6 solong to get here to you today. As the ALJ put

7 approved by this commission allow ng one nanogram 7 this reconmended order, it's right on the mark, and

8 of methocarbanmol in April of 2014 and apply it 8 we'regoing to ask you to affirmit.

9 retroactively, the outcone would be the same. The 9 This is a fairly sinple case on the facts as
10 test results would be that there was not nore than 10 it comes to the Conmission, but it had sonme conpl ex
11  one nanogram The result woul d be no penalty 11 legal issues. And so the Comm ssion designated an
12 against M. Anoss. 12 adninistrative lawjudge, who is a | awer, a very
13 Athird result that can happen here is that 13 good | awyer known to the Comm ssion, who |istened
14 you find that -- 14 to every argunent that was made, thoughtfully and
15 MB. NBEVWELL: Pete, you're about out of tine. 15 deliberately ruled on those argurments, and
16 Wap it up. 16 ultimately cane up to exactly the right concl usion.
17 MR SACCPULCS: | will -- that the split is 17 And | submit to you, and | wll talk to you a
18 confirmng, and that you will not apply the rule 18 little bit about this as | get through the
19 retroactively. |If that's the case, then you wll 19 argunent, the fairest possible result under the
20 have to surrender the purse and woul d ask that an 20  circunstances.

21 appropriate and fair resolution be presented with a 21 Wiy is the only real option to affirmthe ALJ?
22 fine that woul d be appropriate and a few nunber of 22 \eéll, the facts are sinple. There was a third

23 days but certainly not 60 as sought by the 23 nethocarbanol positive that M. Amoss had in 2011.
24 Cormi ssion. 24  He'd had in late 2010, within 365 days of that, a
25 Finally, and ny last point is, summary 25 naproxen positive in Louisiana, which was his
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1 fourth violation in the period of 365 days. 1 etc. And the ALJ said go forward with the testing.
2 Because of that, the Association of Racing 2 Now, why did we ask it to be quantified?
3 Commissioner International guidelines say that you 3 Because that was the original test they agreed to.
4 ook at multiple violations wthin a 365-day 4 And we didn't want to start changing the test. W
5 period. And that a mininumfine and suspension is 5 didn't need it to be quantified, but we did it
6 a suspension of 30 days and a fine of $2500. 6 because that was the test they asked for.
7 Because there were four, the Executive Director 7 Let me get back to the summary judgnent. So
8 recomrended to the ALJ, and the ALJ confirned that 8 you've got this process that, and it's sinply a
9 it was appropriate, that a 60-day suspension and a 9 put-up-or-shut-up process. Wen you file a summary
10 $5,000 fine is appropriate. 10  judgnent, as we did February 3, 2013, we filed a
11 Now, I'mgoing to talk about the summary 11 motion. W filed four affidavits. Ve filed all
12 judgnent notion because we have a very different 12 the test results. The Executive Drector filed an
13 viewof summary judgnent. Sunmary judgment has 13 affidavit. Al the scientists filed an affidavit.
14 been used in other cases before the Conm ssion. 14 V¢ said here's why there's a violation, and here's
15 Therule, Trial Rule 56C says that if you file a 15 why the proposed sanction is appropriate.
16 nmotion, an adverse party has 30 days after service 16 They then had an obligation for 30 days to
17 of that notion to serve any opposing affidavits and 17  cone back in and say here are all these things.
18 then to designate to the court or the 18 They asked for one continuance. | agreed toit.
19 admnistrative | aw judge each naterial issue of 19 They then cane in and said we need nore tine, we
20 fact which the party asserts precludes the entry of 20 need to do discovery.
21  summary judgnent. 21 Here's what they said in their motions. \Very,
22 So in this particular case we got through the 22 very interesting. They said "In order to designate
23 testing issues, and that's a whol e other 23 each fact that will preclude the entry of summary
24 discussion. They were well fought. And ultimately 24 judgment, Trainer Anoss is obligated under the
25 what M. Amoss didn't tell you was when we started 25 trial rules to support relevant supporting

Page 22 Page 24
1 this case in very early 2012, his |awers suggested 1 evidence." So they have to not only provide the
2 tousthat athird test be done, and that it 2 supporting evidence, but then they to have
3 quantify the amount of nethocarbarmol. W agreed 3 designate it. Renenber, they have three different
4 wththat. Soit was their suggestion. 4 lawers who were acting for themduring this
5 V¢ both agreed that it would go to Doctor Sans 5 period.
6 at HL. They then decided at sone point 6 He asked for additional time at that point.
7 unilaterally that they didn't want the test. So 7 Ve objected toit. The ALJ said take as much tine
8 they didn't go to the ALJ and say can we stop the 8 as you need. @ forward with the process. They
9 testing. They went to Doctor Sans and said stop 9 understood exactly what the process was. That was
10 the testing. 10 intheir filing.
11 V¢ went forward and said we are very 11 So what happens? Wat did they do? They canme
12 confortable, not only with the original test but 12 forward at the tine their response was due, and
13 with the split. W think that there's a violation 13 they said disniss the case for these other reasons.
14  on that. But in order to bend over backwards to be 14  Wat didn't they do? They didn't say, here are the
15 fair with you, here's what we'll do. Ve wll do a 15 designated facts upon which our opposition is
16 third unprecedented test. And if it comes back 16 based. Here are the things that you shoul d
17 negative, we'll treat it like a split sanple. 17 consider ALJ. They didn't file any of those
18 A negative is no nethocarbamol in the system 18 things. They cane back and said on a |egal basis,
19 If it comes back negative for methocarbanol, we'll 19 the case shoul d be dismssed. They did not neet
20 dismss the case because we don't want there to be 20 the very standard that they asked for.
21 any issue. V¢ want to get to the truth. That's 21 Now, | think it's very inportant because if
22 what we're interested in. 22 you don't do that, the Suprene Court has said
23 Even though they had agreed to it and 23 Indiana courts are linmted. Before | get there,
24 suggested it, they decided that they would fight it 24 the legislature in 2011 enacted a provision of the
25 for months. V¢ had many filings, many argurents, 25 Indiana Adninistrative Orders and Procedures Act
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1 that made sunmary judgnent the same as in a trial 1 version of the facts, only ny version of the facts

2 court. Andthat's inportant because it had been a 2 and ask you to change the result procedurally even

3 little bit different. The legislature comes in and 3 though if ajudge, if sonebody did that to a judge,

4 says we're going to do it the sane way as courts. 4 ajudge couldn't do that. If ajudge did that, it

5 Here's the language in the |egislation, 5 would go up to the court.

6 subsection B. "Except as other otherw se provided 6 The court woul d say you can't do it. You have

7 inthis section, an adnministrative |aw judge shall 7 ground rules you didn't live by. Due process goes

8 consider a notion filed under subsection A as woul d 8 both ways. It goes not only for a person who is

9 acourt that is considering a notion for summary 9 the subject of the disciplinary action, but it goes

10  judgrent filed under Trial Rule 56 of the I|ndiana 10 for the Coomission. It protects the interest of

11 Rules of Trial Procedure. 11 all of the horsenen because, quite frankly, these

12 The legislature is very snmart. And they coul d 12 are the rules that all of the horsenmen have to play

13 have said doesn't apply to the Indiana Horse Racing 13 by. Sowe can't pick out M. Amss and say he's a

14 Cormission because the rules don't apply to the 14 nice guy. He's a nationally renowned trainer so

15 Uility Regulatory Commission and a | ot of other 15 we'll treat himwith a different set of rules.

16 agencies. No, it applies to the horse racing 16 That's what he's asking you to do.

17 commission. They said the agency has to treat it 17 M/ respectful premse to you is it's not only

18 like a court. 18 appropriate to affirmthe admnistrative |aw

19 Wiy is that inportant? Because the Indiana 19 judge's very thoughtful Iy reasoned decision and

20 Supreme Court in the case that we've cited to the 20 very conplete and the right decision, but it's

21 ALJ, the Homiq Servicing versus Baker case says 21 something that you need to do. You don't have the

22 that if you don't submt designations and 22 discretion nowto cone in and reopen the record.

23 affidavits or ask for a continuance of the hearing 23 In away that woul d create chaos in the

24 before it goes forward to do these things, if you 24 disciplinary process. And, quite frankly, it

25 rest on the record, you can't cone back later and 25 wastes our tine as we go through and try to vet
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1 say, okay, but consider this. They say, the 1 this out --

2 Supreme Court said the trial court lacks discretion 2 MB. NBEWELL: Tine's up.

3 topernt the party to thereafter file a response 3 MR BABBITT: M tine's up. Ve also have, |

4 or submt information to contest it. They had 4 would sinply tell you the retroactivity argument

5 nonths, nonths and nonths and nonths and deci ded 5 didn't fly. And we object to that conpletely.

6 not todoit. 6 There's no factual basis for it either. Thank you

7 Now what are they doing? They went to the 7 so much.

8 AJ. They didn't submt it. The ALJ looks at all 8 CHAI RVAN WEATHERWAX:  Thank you very much. ¢

9 the evidence and says, hey, |I'mlooking at what was 9 heard the testinony fromboth sides. Holly, is

10 designated. Absolutely appropriate. You had all 10 there anything el se? Do you want to give us a

11 thetinein the world. You had fine |egal 11  summary on this?

12 representation. You didn't conply with the rul es. 12 M5. NEWELL: Just procedural |y speaking, you

13 | can't consider all of this stuff you re throw ng 13 are at the point now where you can begin your

14  up against the wall. Mich of it that M. Amoss 14 deliberations. You still are welcome to ask

15 tal ked about today. 15 anybody any questions that you may have. And

16 V' ve got responses to all of that, by the 16 you're at the point where you're going to | ook at

17  way, but we can't get into those because they 17 these two orders, and you are going to decide if

18 didn't designate them They didn't put themin 18 you want to affirm nodify, dissolve, or renmand.

19 play as they shoul d have. 19 CHAl RVAN WEATHERMAX:  OF course, there's a ot

20 Now, | do this very, very respectfully. | 20 of testinony you heard, but also we've read a | ot

21 submt to you if a judge doesn't have the authority 21 about this case. You gave ne this to read over the

22 to do that under Trial Rule 56, then the Commission 22 weekend.

23 can't let a person |like M. Amoss sandbag the ALJ, 23 MB. NBWELL: That's just part of it, yes.

24 not put the information out there and say but I'm 24 CHAl RMAN VEEATHERMAX:  |s this what M. Amoss

25 going to cone and beg with the Comm ssion ny 25 provided that Robin was saying was more or |ess
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1 after the fact and couldn't be considered? 1 it.
2 M5. NEWELL: Right, there is contention 2 COW SSIONER LIGHTLE | received it.
3 between the parties about what was on the record 3 COW SSI ONER SCHENKEL: V¢ al | got it.
4 that could be considered by the Conmission. The 4 COW SSI ON LI GHTLE  Everyt hi ng?
5 Commission can only consider what was made part of 5 MB. NBWELL: You have everything. The filing
6 the record at the appropriate tine. 6 was made March 2nd. And you guys woul d have
7 CHAl RVAN VEATHERWAX:  What | have done for 7 received it that sane day or the next day.
8 three days is | have read in detail sonething 8 CHAl RMAN WEATHERMAX: | have a question for
9 wyouretellingme | can't take and | ook at. 9 M. Awss or his staff or his attorney, you're
10 MB. NEWELL: | would defer to argunments from 10 saying here that two drugs stanped for their own as
11 the parties on that, but, yes, | believe there are 11 Indiana's own nedication chart shows. Gould you
12 certainitens within that particular filing that 12 explain why we're doi ng sormething that you don't
13 Commission staff is arguing was not properly put 13  agree with on that? | know these drugs take on a
14 before the ALJ. Therefore, it is not proper for 14 different physical nature sonetines after they are
15 your consideration at this tine. 15 in the body of the horse. | don't knowif that's
16 CHAl RMAN VEEATHERMAX:  Have any of ny fell ow 16 what you're trying to say.
17 Commissioners read all this that came after the 17 TOM AMBS;  Yes, sir. The two drugs you are
18 original paperwork was given? 18 speaking of are methocarbanol, which was what the
19 MB. NBVELL: That was the substantial e-nail 19 prinmary laboratory said they found, and a drug
20 filing that you received. 20 called guaifenesin, which is what the split
21 COW SSIONER LIGHTLE  |s that the one we j ust 21 laboratory's data said was found. Each year
22 received? 22 M. Corajec presents a list, and that is part of
23 M5. NEWELL: A week ago. 23 the record, of all the drugs that we are allowed to
24 CHAl RVAN WEATHERMAX: | don't want to confuse 24 use. There is a withdrawal tine associated with
25 theissue. It's just that we have to kind of focus 25 each of those.
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1 on what we can deliberate and what we can | ook at 1 Quai fenesin and net hocar banol are |isted
2 and what we can accept for this case because a | ot 2 separately on that list. Just as inportantly, they
3 of thisis done to defend and help M. Amoss by 3 arelisted with two separate wthdrawal tims. So
4 throw ng doubt on what we're looking for. W can't 4 our contentionis if oneis the same as the other,
5 ook at things that we can't already be accepted 5 which they claimit is, why are there two different
6 through the judicial process that got us here. 6 wthdrawal times, why do you stop on one four days
7 MB. NEWELL: To the extent that you guys are 7 out but on another five days out if, indeed, they
8 deliberating and you begin to consider anything 8 are the sane thing.
9 that mght be a concern because it was not 9 CHAI RMAN VEEATHERMWAX:  That was the question |
10 presented for the record, | woul d wel come 10 had. Could we get an answer?
11 M. Babbitt or Mss Hlingwood or M. Sacopul os to 11 M. NBWELL: M. Babbitt coul d respond
12 speak to that issue. They are going to be far nore 12 appropriately. | would not be the person to ask for
13 fanmiliar with the intricacies of this record than | 13 that.
14 am but, yes, there is definitely some question as 14 MR BABBITT: Wth respect to that particul ar
15 to what was provided in that filing that you may 15 issue, the rules provide very clearly that once
16  properly consider. 16 thereis a positive, the only way that a split will
17 CHAI RVAN WEATHERWMAX:  Go ahead, Conmi ssi oner 17 be dismssed is if there is a negative finding.
18 Lightle. 18 And the split can find either the primary drug or a
19 COW SSION LIGHTLE: | have a question about 19 netabolite of the primary drug. Quaifenesinis a
20 that if everything wasn't presented, | have a 20 netabolite of nethocarbanol. And so, therefore, it
21 problemwith that. 21  was split.
22 CHAl RMAN VEEATHERWAX:  Thi s was addi ti onal 22 V¢ have an affidavit in the summary judgnent
23 testimony or records that | received. You didn't 23 materials that says that's a positive. There is no
24 get this. 24 evidence in the record that that is a negative
25 MB. NEWELL: Yes, she did. Everybody received 25 test. They claimthat it didn't confirm The
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1 regulations of the Conm ssion say the confirnation 1 question?
2 of anetabolite is sufficient confirmation of the 2 MR SACCPULCE:  Yes, sir.
3 primary drug. That was a positive. 3 OOW SSI ONER SCHENKEL: | f you object to those
4 In fact, as you read through the ALJ's 4 three tests being positive, | understand that | can
5 decision, he said those two are enough. That's 5 object to what ny doctor found yesterday in ny
6 enough. But we went ahead and did the third one, 6 tests. But if | don't have sonething that disputes
7 just to make sure because if there wasn't 7 those or shows otherw se, then what's the basis?
8 methocarbanol in there, and they had asked for the 8 MR SAQCPULCS: There is in the materials we
9 test, we wanted to nake sure that we gave theman 9 subnmitted to you a letter fromthe state
10 opportunity to check that. That's why the third 10 veterinarian in Louisiana disputing that. That's
11 test was done. It cane back positive for 11 inthe materials given to you.
12 rmethocarbanol . So they found nethocarbanmol, a 12 But timng wise, | thinkit's inportant.
13 netabolite of nethocarbanol, methocarbanmol, three 13  First of all, there is precedent for under the
14 positive tests. 14 doctrine of anelioration for a retroactive
15 CHAl RMAN VEEATHERWAX:  Thank you.  Conmi ssi oner 15 application if the punishment is less. If the
16 Schenkel . 16 punishrment is nore severe, then proactively it does
17 OOW SSI ONER SCHENKEL:  |'mnot a | awyer so 17  not apply backwards but it applies forward.
18 I'mnot sure that | understand all the |egal 18 But interns of tine, M. Gorajec and
19 citations. I'mnot famliar with all them To ne 19 M. Babbitt are seeking 60 days fromM. Anoss.
20 one of the issues here is the timng of all this 20 (Qoincidentally, it's alnost 60 days after this
21 and the tine that has el apsed since the original 21 event, this race was run that the proposal to
22 tests. (ne of your contentions, if | understand it 22 change the rule to one nanogramwas proposed. And
23 correctly, is this should be di smssed because the 23 inany of these tests, if you | ook, one nanogram
24 rules changed since the alleged violation occurred 24 any one of these tests, if you apply the one
25 in 2011 25 nanogramtest, there's no violation.
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1 I'mnot sure how we would deal as a regul atory 1 COW SSI ONER SCHENKEL:  Sorry to chal | enge
2 agency or howthe legislature woul d deal with 2 you.
3 things if they started applying |aws and 3 MR SACCPULCS: Sure. (o right ahead.
4 regulations retroactively. The whole |egal 4 OOW SSI ONER SCHENKEL:  Sixty days, that
5 argurents aside, the whole process, the whol e 5 doesn't sound right because as | understood it, the
6 common sense approach to that just baffles me from 6 original was in 2013. The rules changed in 2014.
7 that standpoint. 7 That's not 60 days.
8 | amless than convinced that had you not 8 MR SACCPULCE: But that's when the proposal
9 drawn this out over the last three years, we 9 was made. The newrule, you' re correct, was
10 wouldn't even be having that discussion. And, yet, 10 adopted in April of 2014.
11 that seens to be one of the bases that you're 11 OOW SSI ONER SCHENKEL:  Right, but that's --
12 arguing. So | don't understand that logic. | 12 MR SACCPULCS: But there was consideration of
13  don't understand that, and | don't like that 13 a change in position in advance of the change.
14 approach to doing business in that way. If we take 14 COW SSI ONER SCHENKEL:  There's a lot of
15 that action now and start applying rules 15 considerations and proposal s going on across the
16 retroactively, we mght as well pack it in and go 16 street right nowin the legislature, and we're not
17 hone and | et you guys just do what you do and hope 17 going to -- well, I'msorry.
18 for the best. 18 MR BABBITT: My | speak to that issue? The
19 CHA RVAN WEATHERWAX:  You' re wel cone to 19 race was run Cctober 21, 2011. The Conmission's
20 respond. 20 action was alnost two and a half years later, not
21 MR SAQCPULCS: First of all, we take 21 60 days later. So that's a misstatenent.
22 exception with these three tests being positive. 22 CHAI RMAN VEATHERWAX:  Any ot her questions from
23 Secondly, it's inportant to know when the 23  the Commission? Comments? Thoughts? Thank you.
24 proposed -- 24 MR SAQCPULCS:  Thank you.
25 OOW SSI ONER SCHENKEL:  Can | ask you a 25 TOM AMCBS;  Thank you.
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1 CHAl RVAN VEATHERMAX: V¢ have, as Hol |y 1 may or may not prevail, but at |east we have a

2 pointed out, several options. | wll repeat them 2 formal motion on the floor.

3 for you because | have themright here. W can 3 MB. NEWELL: V¢ have a notion from

4 affirm nodify, dissolve, or remand this case 4 M. Schenkel.

5 before us. Affirmneans that this goes forward 5 COW SSIONER PILLON | have a question. For

6 just as we heard today by our counsel. 6 both attorneys, and Tomjust nentioned, why is

7 | guess if you nodify, change, dissolve, or 7 there so much difference in your thought process on

8 send back to the ALJ is another decision that we 8 summary judgnment? Neither one of you were on the

9 could make. But | think you understand that the 9 same page about the sane term You can both make

10  summary judgnent is pretty well clearly spelled out 10 it brief.

11 evenin the General Assenbly as to what our true 11 MR BABBITT: Unfortunately, oftentimnes

12 authority is. Sothisis why we're here. This is 12 attorneys are not on the sane page on |egal issues.

13 why we're a part of this. O course, we, as 13 This would not be the first time. And instead of

14  Commissioners, are charged with trying to naintain, 14 nmaking the argument to you again, | would sinply

15 and we nust naintain the highest integrity we can 15 say that we are not on that page for the very

16 for the racing industry and this state and this 16 reasons that the admnistrative | aw judge, who was

17 country. 17 an independent decider. He sat as a judge on this

18 So we're going to have to nake a deci sion 18 matter.

19  based upon the evidence that we have. | guess 19 He said at page five "After obtaining those

20 that's the answer to our deliberation. 20 materials for sunmary judgnent, Amoss nmade no

21 COW SSIONER PILLON  Hol |y, did you say we 21 substantive challenge to the evidence designated by

22 can deliberate? 22 staff. Neither did he claimthat additional

23 M5. NEVELL: You nay. 23 discovery was necessary nor did he ask for a

24 CHAl RVAN WWEATHERWAX: V¢ can del i berate. 24 continuance of the sunmary judgment hearing, which

25 MB. NBVELL: You are going to do it on the 25 took place on Cctober 30, 2014, over three nonths
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1 record. 1 after he received the materials." He goes on at

2 CHAl RMAN VEEATHERMAX: V¢ can ask questions of 2 page six and says "But as far as designating any

3 ourselves, but we are going to be a part of this. 3 evidence in response to the Mtion for Summary

4 COW SSI ONER PILLON  Ckay. 4  judgnment is concerned, he has done nothing."

5 MB. NBVELL: FRobin will be recording it so 5 Inactivity is not an adequate response to staff's

6 please speak up so she can hear you. 6 designation about evidence.

7 OOW SSI ONER SCHENKEL:  For the sake of just, 7 Qur position is consistent with the ALJ's.

8 | mean, | think we need a notion on the floor. 8 You've got to followthe rules. You have to do it

9 M5. NBWELL: |f you are prepared to do so, 9 appropriately. You can't sandbag the ALJ and come

10 absol utely. 10 up with sonmething from Loui siana that was never

11 OOW SSI ONER SCHENKEL: Wl 1, | think we ought 11 presented to the ALJ and say, here, this nakes a

12 to have a notion so it generates the discussion so 12 genuine issue on the science and cone to the

13 we know what we're discussing. Qherw se, we woul d 13 Commission and say, by the way, we're going to try

14 be discussing a variety of hypotheticals. Solet's 14 tothrowall this stuff up against the wall so we

15 narrowit down. 15 can now have you deci de on information we never

16 | woul d nove that we uphold the ALJ's 16  decided to nake available to himafter nonths and

17  recomendati ons. 17 nonths of having the opportunity to do so.

18 M5. NEWELL: Both of them You have the 18 CHAl RVAN WEATHERMAX: M. Sacopul os.

19 Mtion to Dsniss and the Mtion for Summary 19 MR SAQCPULCS: Thank you. Summary j udgnent

20 Judgrment. The disnissal was denied. 20 isthe ultimate end of the case. You're putting

21 COW SSI ONER SCHENKEL:  Then we can begin the 21  somebody out without allowing themto try the case.

22  discussion. 22 Inthis case these tests thensel ves create a

23 CHAI RVAN WEATHERMX:  And then we need a 23 material issue of fact, which is whether or not

24 second. 24  there is nethocarbamol or not. W& have one test

25 OOW SSI ONER SCHENKEL:  And then that motion 25 that says there is. There's one test that
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1 estimtes it, the third lab, that Doctor Sams test 1 MR BABBITT: That was a part of an underlying
2 isanestimtion. And the third is one that shows 2 submission we nade that was never designated as a
3 anmetabolite but not nethocarbanol . 3 material issue. You have to do two things. You
4 The tests were done by different techniques; 4 have to submt an affidavit, and then you have to
5 one using a liquid technique, one using a gas 5 come forward. That affidavit does not address the
6 technique. And so | think the exact outcone of 6 issue nor didthey argue it. You won't findit in
7 these tests is at dispute. And that is the heart 7 the filings or the argunent that they made to the
8 of the issue is whether or not you have a prinary 8 A
9 and asplit that are confirmng. 9 CHAl RMAN VEATHERMAX:  Thank you.
10 CHAl RVAN VEATHERMAX:  Thank you. 10 COW SSION LIGHTLE | understand that, this
11 MB. NEWELL: Just as a point of clarification 11  whole situation. | understand all this. M
12 because the Comm ssion did raise the issue, the 12 problemwith it, | think, is the penalty phase and
13 letter fromLouisiana Doctor Garber, when was that? 13 exactly what the penalty is. That's what ny
14 Is that under proper consideration? | can't tell 14 questionis.
15 the tinmng on that. Ws that presented to the ALJ 15 CHAl RMAN WEATHERMAX:  You' re saying that you
16  for consideration? 16 would rather -- of course, we have a notion to
17 MR BABBITT: It was not presented to the ALJ 17 accept everything as we have it presented. W¢
18 for consideration. That's clear by the order. 18 don't have a second. But you're saying you're
19 There were material s that were referenced in the 19 leaning nore towards a nodification?
20  objections which were never presented to the ALJ. 20 COW SSION LI GHTLE:  Yeah, of the penalty. |
21  Certainly nothing was designated. Then there was 21 think that's ny -- that's the only thing I'm
22 information in M. Anoss's response. For the 22 concerned about. | think everything else is pretty
23 record, we are objecting to the consideration of 23 much stated, you know |t happened. That's what
24 any of those things. 24 it was. It's all lined out. | don't see any
25 Having said that, we understand that you, |ike 25 argurent to it, but the penalty part is what |
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1 judges, have the right to see anything that anybody 1 question. That's ny only question.
2 files, but it's assuned that you will only rely on 2 CHAl RMAN VEATHERMAX: V¢ Dbetter finish what we
3 the things that you are supposed to rely on. 3 started here first.
4 That's the way that both the judges and an 4 COW SSION LIGHTLE | just think that | woul d
5 admnistrative agency woul d consider naterials. 5 like for us to think nore about -- he needs to
6 But the answer is no. As is clear fromhis order, 6 be-- there has to be a penalty obviously but how
7 that was not designated. And if it came in, it may 7 much of a penalty. Can we think about that?
8 have cone inwth the naterials fromM. Amss. | 8 That's the only thing |I' msaying.
9 don't renenber. 9 CHAI RVAN WEATHERWAX:  That' s obvi ousl y
10 MB. NBWELL: The Parker affidavit is included 10 something we can do. V& have the ability to change
11 in the March 2nd filing. 11 this, nodify the ruling or the ALJ's opinion. But
12 MR BABBITT: In the March 2nd filing. That 12 do | have a second to Cormmissioner Schenkel's
13 was not a designation. 13 motion to accept everything as submtted?
14 M5. NEWELL: | just wanted to clarify that. 14 COW SSI ONER SCHENKEL: O you can nake
15 TOMAMDSS:  May | respond to that, please. 15 another motion.
16 CHAl RVAN WEATHERWAX:  Yes, pl ease. 16 CHAI RVAN WEATHERMAX: It could die for a lack
17 TOMAMES; In the materials you have the 17 of a second. Al right. GConm ssioner Lightle.
18 nmotion to disniss way back in 2012 when we said the 18 COWI SSION LIGHTLE: | won't second that
19 prinmary sanple did not match the split finding 19 nmotion because | think that we shoul d discuss the
20 sanples. Those materials were submtted to the 20 penalty part of this.
21 AJ. ne of the things presented to himat that 21 CHAl RMAN WEATHERWAX:  So you wi t hdraw your
22 tine was the affidavit fromDoctor Garber that he's 22 notion?
23 referring to. So that actually was part of the 23 COW SSI ONER SCHENKEL:  Yes, sir.
24  record with the ALJ back in 2012. 24 CHAI RVAN WEATHERWAX:  So now | et' s have a
25 CHAl RMAN \WWEATHERMAX:  |'s that true? 25 discussion on what we can agree upon.
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1 COW SSION LIGHTLE:  |'mjust one up here. 1 when we looked at it. He had a naproxen positive.

2 You all do your thing, but | think we don't have to 2 And | think it was Novenber or Decenber of 2010.

3 throwthis strong of a penalty at him | think the 3 It'sadass C Inadass Cfirst offense there

4 situationis that it's pretty well been proven what 4 isno, there is no suspension. There's a fine, no

5 the situationis. But | think the penalty phase 5  suspension.

6 is, it's nore than what it should be by what we've 6 Then he gets a positive test at Churchill

7 seen before. 7 Downs in My for, guess what drug? Methocarbanol,

8 MB. NBWELL: You can have the parties speak to 8 the same drug that we are talking about for this

9 this. Executive Drector Gorajec is the one that 9 positive. So nowhe's got a second positive test,

10 recomrended the 60 days penalty. He can speak to 10 et hocarbanol, in My.

11 it or you can consider it anmongst yoursel ves, 11 Early Cctober he gets another positive,

12 however you want to approach this. But with 12 nethocarbanol at Keeneland. Late in Cctober he

13 respect to the calculation of the penalty, that 13 gets another positive, nethocarbamol in Indiana.

14 started with Conmssion staff, and you' re wel cone 14 Then, like, the day after, he gets another

15 to ask themabout that. 15 nethocarbanol positive. So in that w ndow he's got

16 COW SSION LIGHTLE | know you tal ked about a 16 one, two, three, four, five positive tests. W

17 30 day and then it went into a 60 day. | would 17 don't count the one that cane after ours.

18 like that clarified as to why the 60 day and 5, 000 18 Now, in this grid that you consider fromthe

19 and taking horses. 1'mjust |ooking at the whol e 19 RA; first positive test, no suspension; second

20 penalty phase. And | think it's pretty severe. So 20 positive test, 15 days; third positive test, 30

21 | would like to ask the question. Mybe we coul d 21 days. MNow they don't even have, they don't even

22 talk about that. 22 have a recommended penalty for a fourth event.

23 JCE GCCRAJEC.  (ne of the things we do as 23 They're not even thinking that someone is going to

24  Commission staff, and this usually starts with the 24 get four violations in the sane year. M. Amss

25 stewards at the Thoroughbred neet, is when we get a 25 got four violations. But the grid doesn't even
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1 positive test, we run the fines and the suspensi ons 1 take that into account.

2 list fromthe ARQ, Association of Racing 2 M. Anmoss said sonething about Kentucky. ['m

3 Commissioners International, that has a history on 3 going to say sonething about Kentucky. Kentucky

4 all the licensees and all of the rulings against 4 failed M. Amoss. Ckay. |If Kentucky, if Kentucky

5 themso we can ook at what the prior violations of 5 wvent by the ARO drug classification guidelines, if

6 an individual is. 6 they went by their nodel rules, when M. Amss got

7 And the nodel rule that we consider in 7 apositive test in My at Churchill Downs, okay,

8 assessing penalties is the ARO nodel rule, and 8 they should have called himin and said, you know

9 it's referenced in our own rules for Comm ssion 9 what, Tom this is your second violation. You got

10 staff to consider and the Commission to consider. 10 a naproxen. You got a naproxen in Louisiana. This

11 Andit's a graduated, it's a graduated penal ty 11 is your second one. So you're going to get a

12 schene in that there's a penalty for a first 12 15-day suspension. And, oh, by the way, you better

13 offense, then a second offense, and then a third 13 find out the source of this problemand clean it up

14 offense within a 365-day period. And that's what 14 because the next one is going to cost you 30 days.

15  we | ooked at. 15 D d Kentucky do that? They did not do that.

16 And we also look at, there's different 16 That's TomAmss. \W're going to let it slide.

17 categories of drugs. And the penalties that are 17 kay. We're not going to, we're not going to

18 recommended take into account the categories. So 18 inpose the AR nodel rules on M. Amss. Ckay.

19 there are, a Category Awould call for a very 19 W'rejust going to give hima fine. It's a

20 severe penalty, a Category B less, and a Category C 20 parking ticket. Just give hima fine. GCkay.

21 even less than that, but you have to pay the price 21 So he gets another one. He gets another one

22 for miltiple violations. 22 in Cctober at Keeneland. And he gets one later at

23 Vel |, when you | ooked at M. Amoss' record -- 23 Keeneland. So when Kentucky gives hima fine for

24 | don't have it in front of me so I'mgiving you, | 24  his third offense, and let's, let's, let's take,

25 think, a very good estinate of what his record was 25 let's take the situation where he wasn't notified
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1 of the early Cctober and the late Cctober 1 M. Awss says is that, you know, these are, these
2 methocarbanol positives in Kentucky until, let's 2 are therapeutic nedications. And he's absol utely
3 say, sonetine after the fact. So let's consider 3 right, but that's taken into account by the penalty
4 those as one, just for the sake of discussion. 4 schene.
5 Kent ucky shoul d have given him30 days. It's 5 W' re citing himfor the lowest caliber of,
6 athird offense; a naproxen, then nethocarbanol in 6 one of the |owest calibers of the penalty schene.
7 My, and then two nethocarbanol s in Cctober. 7 \W'renot, we're not, we're not saying he's got a B
8 That's just in Kentucky, not even counting the 8 violation or an Aviolation. W're talking about a
9 nmethocarbanol he had here in Indiana. Ckay. So 9 Cuviolation, which are really pretty modest. But
10 not only did Kentucky not followtheir ow nodel 10 if you get, you know, a second and a third and a
11 rules, they didn't followtheir own rules. Ckay. 11 fourth, then you should have it increased.
12 I'n Kentucky you don't have to consider a 12 So, again, | don't think -- he cites Kentucky.
13 violation, a penalty that occurs in another state. 13 Kentucky didn't do what they were supposed to do,
14  So they didn't have to consider what happened in 14 and we're living with it because if Kentucky called
15 Louisiana, but they should have considered their 15 himin, if Kentucky called himin and said, Tom
16 own. They shoul d have considered their own. They 16 you're getting 15 days; your next one, okay, you're
17  shoul d have considered what happened in My when 17 going to get 30 days, you better find out the
18 they gave in Cctober. No, they didn't doit. 18 problem we woul d have never even had this probl em
19 That's one of the problenms with this industry. 19  probably because he knew he'd be facing a penalty.
20 (ne of the problens with this industry, and if you 20 He knew he'd be facing a fine. Ckay.
21 read the trade journals and you listen to what the 21 Inny mind we're not here because -- he's got
22 fans are saying, they are sick and tired of having 22 a methocarbamol in Cctober. He's got another one
23 people get drug infraction after drug infraction, 23 the day after in Keeneland. Ckay. V¢'re here
24 after drug infraction, after drug infraction and 24 because he doesn't want to serve a suspension. The
25 getting slapped on the hand. These aren't parKking 25 other ones he took. | nean, he didn't appeal
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1 tickets where you pay a fewdollars, and then you 1 those. He just wote a check.
2 go about your business. 2 COW SSION LIGHTLE  Ckay.  Thank you.
3 These aren't, these aren't significant drugs. 3 MR SACCPULCS: May | respond to this.
4 (kay. | agree a hundred percent with M. Amss. 4 CHAI RMAN VEEATHERMAX:  Yes because we rai sed
5 These are therapeutic nedications. Ckay. And if 5 these questions.
6 he got a therapeutic nedication violation at 6 MR SACQCPULCS:  The Indi ana Horse Racing
7 Indiana Gand, and it was his first one, and it was 7 Commission has historically adopted the theory of
8 adass C he would have paid a fine, no 8 consolidation without notice. And that is where
9 suspension. And that's what it would be. But it 9 soneone has a positive, presunmably a positive. And
10 wasn't his first one. It was his first one here, 10 then another race is run wthout the person having
11  but it wasn't his first one in 365 days, which 11 gotten the result, and then another race. You see
12 you're supposed to consider. 12 that in Sandardbred. That is the, that is at its
13 COW SSION LIGHTLE:  So I ndi ana does consi der 13 heart part of the tripel ennamne problemthis
14 all of then? 14  Commission is facing where Standardbred peopl e run
15 JCE GRAJEC  Yes. And, quite frankly, the 15 far nore frequently.
16 nodel rules suggest that you consider all of them 16 M5. NEWELL: Pete, we're not going there
17 because if you didn't, a trainer can go fromone 17  today.
18 state to another state, to another state, to 18 MR SAQCPULCS: Wiat |'msaying is there are
19 another state and get one positive after another 19 plenty of exanples before this comm ssion that
20 positive, after another positive, after another 20 would allow these positives, alleged positives to
21 positive, and they would all be first offenses. 21  be consolidated to one, to be considered or
22 That's not the way it's supposed to work. 22 condensed to one.
23 You' re supposed to, you're supposed to get 23 Wth regard to M. Gorajec's commrents about
24 penalized nore significantly for a second and third 24 Kentucky, | don't think there's anything before
25 and fourth violation. And one of the things that 25 this commission indicating preference for
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1 M. Awss. Wiat is clear and before the Conmi ssion 1 want to be treated |ike everyone el se.
2 is he's been punished for those in the state of 2 MR SAQCPULCS:  Thank you.
3 Kentucky. The other thing is if you want to have 3 CHAl RMAN VEATHERWAX:  Thank you. Ckay. Ve
4 sonebody appear before you that's a trainer 4 now have a better understanding, Conm ssioner
5 licensed in this state, you will find nobody, 5 Lightle, of the penalties. | think that speaks to
6 nobody that has tested nore than M. Amoss. He's 6 howwe got here and naybe what the recomrendation
7 been the leading trainer. The way you get that is 7 was for this severe action.
8 you get alot of wins. And when you get a lot of 8 Now we have to go back to the original
9 wns, you get alot of tests. He's as tested as 9 subject, | guess, of the original discussion before
10 anybody is. 10 wus. W can affirm nodify, | guess, dissolve, or
11 COW SSI ONER PILLON  Pete, you said sonet hing 11 remand. And | would like to have a notion.
12 about alleged? 12 I will make the notion that we affirmboth
13 MR SACCPULCS: W do not believe these are 13 charges after hearing this full testinony.
14 positives. W do not believe these three tests are 14 OOMM SS| ONER SCHENKEL: | will second that.
15  positive. 15 CHAl RMAN WEATHERMAX: V¢ have a second.  Now
16 COW SSI ONER SCHENKEL:  Thank you. 16  any discussion? Nowwe're going to vote. GCall for
17 MR SACCPULCS: Also, M. Amss has reninded 17 the question. Those in favor of this notion,
18 ne that part of the consideration here is that we 18 please raise your right hand.
19 would ask the Cormission, as it normally does, to 19 OOW SS| ONER SCHENKEL:  (Rai ses right hand.)
20 consider all mtigating factors, many of which 20 COW SSIONER PILLON  (Rai ses right hand.)
21 M. Amwss addressed in his presentation. 21 CHAI RVAN VEATHERMWAX:  (Rai ses right hand.)
22 COW SSI ONER SCHENKEL:  Where is your evidence 22 Three to one. | believe that's a majority.
23 that disputes the findings of whether or not 23 M5, NEWELL: It is.
24 they're positive? 24 CHAl RVAN WEATHERWAX:  Because Conmi ssi oner
25 MR SAQCPULCS: The affidavit supplied from 25 MoCarty is not here.
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1 the veterinarian, state of Louisiana. 1 MB. NEWELL: Right.
2 OOW SSI ONER SCHENKEL: (e letter. Ckay. 2 CHAl RMAN WEATHERMAX: |t passed three to one
3 TOM AMCES;  Besides that one letter fromthat 3 to affirm Thank you. Go ahead.
4 chemst who is soneone we hired to examne that, we 4 MR BABBITT: Gven that the GConm ssion has
5 also have a docunent fromyour own veterinarian, 5 affirned the ALJ's determnation, | sinply wanted
6 Doctor Sans, where he is asked the question about 6 the Cormission to be aware that the practice is
7 this conversion fromnethocarbanol to guaifenesin, 7 then to start the suspension on the first day of
8 which the split sanple says they did. And the 8 the race neet in Indiana, which | believeis
9 letter isinthere. And it specifically says that 9 April 21st of 2015. So that would be the
10 Doctor Sans knows of no test, this is a quote, 10 intention of the staff. ['monly telling the
11 where nethocarbanol coul d be converted conpl etel y 11  Commission that so they know that that is when the
12 into guaifenesin, which is what the lab at UC Davis 12 60 days woul d begi n.
13 said they did. 13 M5. NEWELL: |s that the wish of the
14 O top of that, M. Gorajec is right about the 14 Cormi ssi on?
15 penalties, but he's leaving out a very inportant 15 CHAI RVAN WEATHERMWAX:  Yes.
16 part of the ARO rules, which says those penalties 16 MB. NEVELL: | want to nmake sure the order.
17 that he has described are ninus mtigating 17 CHAI RVAN WEATHERMAX:  Counsel , is there any
18 circunstances. So, yes, | guess you can say that's 18 other steps that these people take nowor is this
19 true, but he's not telling you the mtigating 19 final?
20 circunstances are part of the penalty that the ARG 20 MB. NEWELL: This is not final. | wanted to
21 says. He nentions a nunber of positives. 21 speak to that alittle bit right here nomw Wat is
22 | just want to remind for the record that | 22 taking place is areally inportant step, but it's
23 gave an exanpl e of soneone that had four positives 23 not over. | will wite up an order reflecting what
24 inIndiana this year within a nonth and was only 24 your wishes were. However, M. Anoss has the right
25 fined. Again, as | saidinny statement, | just 25 to further appeal. He nay take this case to the
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1 trial court. |If it goes that far, the court nay or 1 alawsuit against the IHRCin the Marion County
2 may not rule with the Conm ssion. 2 Superior Gourt clainmng that he had suffered, and
3 The bottomline and the inportant part is 3 I'mquoting, a near conplete |oss of his business
4 though, | woul d adnoni sh you not to speak to 4 and enormous injury to his person as a result of
5 M. Awss or M. Babbitt or M. Gorajec about this 5 staff's investigation to the tune of approxinately
6 particular case. |If there are questions, they can 6 $13 mllion.
7 come tone, and the parties can come to me as well. 7 n January 22nd of this year as a result of
8 V¢ need to continue to have this separation because 8 M. Mrtin's agreenment to drop this case, the court
9 this continues to be a live case. 9 dismssed M. Martin's state clai magainst the
10 CHAl RMAN VEEATHERMAX: | hear you. Ckay. Weé 10 Commission. M. Mrtin also filed a federal
11 thank you. 11 lawsuit against the Conmission for $13 mllion as a
12 Vel |, nowthe next itemon our agenda is Lea. 12 result of our investigation. That suit was al so
13 \éll, maybe before we do that, if you have to feed 13 dismssed by the court upon party agreement.
14 your neter or do something, let's take a 15-minute 14 M. Martin received no award of funds as a
15  break. 15 result of this lawsuit and is permanently barred
16 (A brief recess was taken.) 16 frominitiating future litigation on these clains.
17 CHAI RVAN WEATHERMAX:  If | coul d have your 17 This is the final three lawsuits M. Mrtin had
18 attention, please. Legal staff has asked that | 18 filed against the Coomssion. In addition to the
19 nake a point of clarification for the vote on the 19 state and federal lawsuit regarding staff's
20 record. Holly. 20 investigation, M. Mrtin had previously filed an
21 M5. NEWELL: Yes, | believe that the record 21 appeal of his exclusion, which was ultimately
22 will reflect a three-to-one vote on the Amoss 22 determned by the Court of Appeals who found in
23 matter. 23 favor of the Commission.
24 Commi ssi oner Lightle, was your vote a nay vote 24 If there are any questions, | amhappy to
25 or was it an abstention? 25 answer them
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1 COW SSION LI GHTLE: ~ Abstenti on. 1 CHA RVAN WEATHERMX:  So in a nutshel |, is
2 MB. NBWELL: If the record could reflect a 2 this afinal chapter of this total situation?
3 three-zero vote with GConm ssioner Lightle 3 MB. ELLINGAOCD: It is. The litigation, |
4  abstaining, please. 4 can't renmenber when the Court of Appeal s case
5 CHAI RVAN WEATHERMAX:  Thank you. Now, back to 5 regarding the exclusion began, but as you can tell,
6 our agenda. Lea, you're going to give us an update 6 it's been a nunber of years. So the staff is very
7 onthe litigation. 7 happy with the resol ution.
8 M. ELLINGAOCD: | am Chairman. For those of 8 M. Mrtin had naned the Chairman personal l'y
9 you who are new to the Conmi ssion since the |ast 9 inhis lawsuit, the Executive Director Joe Qorajec.
10 time we had a litigation update, just let ne know 10 And he also naned the Director of Security Terry
11 Ve like to keep the Conm ssion updated with respect 11 Rchwineinhis lansuit. Wile | can't speak for
12 tolitigation that's been initiated against the 12 them | suppose they are probably pretty happy this
13  Commission itself or against staff nenbers who are 13 has cone to an end.
14 acting in their professional capacity. 14 CHAl RVAN VEATHERWAX:  Thank you. Very good.
15 I'n 2010 Conmission staff -- 15 Any other discussions fromthe Comm ssion?
16 CHAl RVAN VEATHERWAX: | f | coul d have the 16 The next, Joe, do you want to give us an
17 discussion in the back please stop. @ ahead. 17 update on this cobalt testing that we inplenented
18 MS. ELLINGACD  In 2010, the Conm ssion staff 18 last year?
19 received a conplaint that included sone fairly 19 JCE QRAIEC. Yes, M. Chairman. Itens four,
20 disturbing allegations of animal abuse and negl ect. 20 five, and six on the agenda are all cobalt related,
21 That conplaint pronpted an investigation by the 21 and they are all intertwined. | just want to
22 Commission staff into M. Eddie Martin, which 22 remnd the Cormission that back in Septenber when
23 included a consensual entry on his farmin H orida. 23 the Commission passed the rule regarding the
24 M. Martin, who is a former |IHRC comi ssioner 24 regulation of cobalt, one of the things that they
25 and a former executive director of ITCBA initiated 25 asked Cormission staff to do is come back prior to
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1 the commencenent of the 2015 race neets with any 1 They are unconfortable. MNone of the horses had
2 proposed changes, and al so cone back and report on 2  permanent synptons.
3 any activity with regard to new science or any 3 They all recovered, but it was certainly
4 activity with regard to novenent within the 4 repeated every tine these horses -- these horses
5 industry nationally or internationally regarding 5 received miltiple adninistrations. The purpose was
6 the subject of cobalt regulation. 6 toseeif there would be an effect on the red bl ood
7 And that is a way of bringing itemnunber five 7 cell production or erythropoietin production, which
8 tothe Coomission. That's the introduction of 8 is why we understood cobalt was being used. | can
9 Doctor Dionne Benson. Doctor Benson is the 9 tell you fromthe tests they did, there was no
10 executive director of the RMIC the Racing 10 change in the erythropoietin. So even though it's
11 Medication and Testing Consortium And she's 11  being adninistered for this purpose, we can't
12 appeared before us before. And even though the 12 determine it's actually working for that purpose.
13 regulation of cobalt nationally is noving forward, 13 But what it isisit'salittlebit disturbing to
14 it's moving forward at a pace slower than | and a 14 see the horses and how unconfortabl e they are and
15 lot of like-ninded people would like. 15 how unfortunate for themto have to go through this
16 Having said that, it's through Doctor Benson 16 for something that isn't producing an effect.
17 and the good work of the RMIC that this itemis on 17 But we are looking at it froma horse welfare
18 the agenda of racing regulators. And Doctor Benson 18 and safety aspect, which is why we are continui ng
19 and the RWIC are the prinary novers in protecting 19 to set athreshold. The issue with cobalt, and
20 theintegrity of the sport in the aninal safety and 20 we've gone through this before, so | won't bel abor
21 welfare regarding cobalt. So she is probably the 21 the point, but it's an endogenous substance. It's
22 best person in the country to give the Comm ssion 22 there normally. W& can't say the presence of
23 an update on where we stand nationally with regard 23 cobalt inand of itself is aviolation of any rule
24 to potential cobalt regulation. 24 because it isinthe environnent. It's in the
25 | would like to introduce Dionne, and | also 25 feed. There's a mninumdaily requirement for
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1 would thank her fromcomng up fromLexington to 1 horses.
2 visit with us. She cane early just so the 2 Wat we can say is we don't know of any
3 Commission knows on late notice. Doctor Benson 3 reported case where a horse has been cobal t
4 arrived in Lexington yesterday afternoon to sit 4 deficient. So horses get enough fromthe
5 down and neet with the practicing S andardbred 5 surroundings. Even in racing we have things |ike
6 veterinarians. And it was a great neeting to have 6 vitamn jugs, which have cobalt in themin small
7 the veterinarians all in one place where they could 7 amounts. There are sone suppl enents that have
8 ask good questions and get intelligent answers. | 8 small amounts of cobalt. There are some
9 thank Doctor Benson for that. 9 supplements that have very |arge amounts of cobalt.
10 CHAI RVAN WEATHERWAX: Wl cone, Doctor. 10 So | think the goal going forward for us has
11 DOCTCR BENSON  Thank you. | appreciate the 11 been to separate what constitutes normal treatnent
12 opportunity to speak with you. 12 for a racehorse versus these high dose cobal t
13 Just to give you a little update on cobalt, 13 chloride salts. And, ultimately, where it's going
14 we've since last Septenber, there's been a little 14 is we're coning into what we are considering a
15 bit nore research in the area. \¢ have a group in 15 tiered approach to this issue where we look at --
16  Kentucky that has done sone research and done sone 16 the Scientific Advisory Coomittee has net and
17 admnistration studies of cobalt. And they have 17 discussed this. It has not gone before the RMIC
18 done administrations of cobalt at what were 18 board yet so it's not a recommendation. But
19 reported levels frompractitioners. | think the 19 essentially what they recommended |ooking at is a
20 total level was 1.5 nilligrans per pound. 20 tiered approach with a | ow threshol d of about
21 And to be honest with you, |I've seen the 21 approximately 25 parts per billion, which woul d
22 videos that are associated with these 22 equate with a low overage. So alnost like the Bute
23 admnistrations, and they're a little bit 23 rule had been tiered at two mlligrans and
24 disturbing for me as a vet and soneone who has 24  five mlligrans, this one would have, the
25 horses. The horses are sweaty. They're colicky. 25 threshol ds that have been proposed so far have been
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1 25 and 50, but it's a mlti-tiered approach to 1 done. Hopefully, we will see a change or we will

2 recognize there is a potential to get an overage 2 see confirmation of the nunbers that we' ve | ooked

3 between 25 and 50 with supplenentation. Now it's 3 at. | think the other thing we have noticed across

4  excessive suppl ementation of a horse, but you can 4 the country is where commissions have started to

5 get there without the use of strict cobalt salts. 5 regulate this substance, the nunbers have decreased

6 Sowe are recognizing that that's not appropriate 6 significantly.

7 treatrment necessarily of a horse, but certainly if 7 CHAl RVAN VEATHERWAX:  That' s what we' re seeing

8 you're over 50, you're at the point where you have 8 here. That's what we are going to hear and talk

9 tousecobalt salts toget it there fromall of the 9 about. How many states have inplenmented a program

10 products that we have seen. 10 like we did?

11 CHAl RVAN VEATHERWAX:  Question. Ve 11 DOCTCR BENSON  There is no state that has

12 inplemented the .25 as a threshol d. 12 inplemented a bright line test that is tied to a

13 DOCTCR BENSON  Yes. 13 policy. Mnnesota has had a test where if you're

14 CHAI RVAN WEATHERWAX:  How does that fit with 14  above a hundred parts per billion, you get put on

15 what you're seeing and studying and the science? 15 the vet's list until you're off. The trainer is

16 DOCTCR BENSON  Sure.  So what we've seen is 16 required or the owner or trainer is required to pay

17 if we have popul ations of horses that are research 17 for the testing.

18 horses that we can control what they get, we feed 18 California has inplenented a simlar practice,

19 themnormally. Weé don't give themvitamn jugs. 19 but they, | believe, go down to 25 parts per

20 The natural baseline in a horse, there isn't a 20 billion. New York has inplenented a testing

21 horse that's been in that natural baseline 21  programwhere they say they are testing for cobalt,

22 population to ny know edge that is over two parts 22 but they haven't actually identified a threshold

23 per billion, | believe. And so we know that that 23 that will trigger any activity. But | can tell

24  normal level is very |ow 24 you, and Kentucky hasn't inplenented a specific

25 Now, we've al so | ooked at a group of 25 threshol d, but they have begun telling trainers and
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1 racehorses. | want to say it's about 1400 1 owners when they do out of conpetition testing,

2 racehorses that we've | ooked at, a conbination of 2 that one of the substances they are looking for is

3 Sandardbred, Thoroughbred, and Quarter Horses, 3 cobalt. In each of those instances, even wthout a

4 including the ones that cane out of the study here 4 specific regulation, they have seen their nunbers

5 inlndiana or the results of testing here in 5 drop precipitously.

6 Indiana. These are post-race racehorses. 6 | think it's sonething that's definitely

7 And largely what you see is you see a |l arge 7 amenable to regul ation, as you have seen. But I'm

8 group of horses under ten parts per billion. 8 hopeful that by the RO convention in April, we

9 Sixty percent of the horses are under ten parts per 9 wll have a suggestion for them a recommendation.

10 billion. Then you see another percentage that are 10 It isthenultimately up to themto deternne how

11  above 10 but below 20. And you get very snal | 11 they want to treat it.

12 until you see these huge outliers where you' ve got 12 CHAl RVAN WEATHERWAX:  So this will be a topic

13 nunbers |ike 4800 and 1100, just these really large 13 of discussion at the national convention.

14 nunbers. 14 DOCTCR BENSON  Yes. Qur intentionis to file

15 ne of the things we are trying to do because 15 it as a-- provided it gets through the RMIC board,

16  though are post-race sanpl es, and we don't know how 16 weintend to bring it for the RO. C course,

17 these horses have been treated or what they' ve been 17 their prerogative and whether they want to hear it.

18 adninistered. V&'re working with a biostatistician 18 CHAl RVAN VEATHERMAX:  Thank you.  Any ot her

19 and an epideniol ogist to be able to say above this 19 questions fromour Conm ssion?

20 nunber, these horses shoul d be excluded from any 20 JCE QCRAJEC. | have one question. You gave

21 determnation because they have clearly been 21 us a status report on where we're at nationally.

22 treated with cobalt salts. 22 Can you comment on where internationally the racing

23 That's kind of where we are now V¢ have our 23 industry is on cobalt?

24 base recommendation and the Scientific Advisory 24 DOCTCR BENSON  Sure.  The Australians have a

25 Committee, they asked for this extra step to be 25 200 nanogramrule currently in urine or 200 parts
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1 per billion. There's been a large body of data 1 COW SSI ONER PILLON  Have sone gui del i nes.
2 collected. And there's been an international study 2 DOCTCR BENSON  Yes.
3 done, of which the RMICis a part. The 3 COW SSI ONER PILLON  Thank you.
4 recommendation that is comng fromthat group will 4 CHAl RVMAN WEATHERMAX:  Any ot her questi ons?
5 likely cut the urine threshold to a hundred, and 5 Thank you, Doctor.
6 the blood recommendation will probably, fromthat 6 Joe, do you want to go through the progress or
7 group for an international level, will probably be 7 the success or what's happened since we have done
8 two tiered, one for race day and one for out of 8 this. But also please nake sure you tell themthe
9 conpetition testing. And the race day will be, | 9 .25 what that means for continuity, deternination,
10 believe it will end up inthe single digits. |I'm 10 clarity.
11  not sure exactly where. And the out of 11 JCE GCCRAJEC.  The 25 parts per billionis
12 conpetition, the last nunber 1've heard was 12 to 12 where we were at at Septenber. That's where the
13 15. 13 RWICwas at at that time with the best available
14 CHAI RVAN WEATHERMX: (o ahead. 14 science. That's where they continue to be with the
15 COW SSI ONER PILLON  Doctor Benson, you said 15 best available science. And ny recommendation is
16 that Indiana is the only state that has this 16 to stay at that threshold I evel of 25 because at
17  threshol d? 17 this time, it is the best available science.
18 DOCTCR BENSON  Yes. 18 And | just want to piggyback on sonething t hat
19 OOW SS| ONER PILLON Wy do you think the 19 Doctor Benson said is that there's always talk that
20 reason the rest of the country hasn't followed 20 ahorse is a horse, and whether it's a Sandardbred
21 suit? | knowthat's a difficult question because 21 or a Thoroughbred, whether it races here or whether
22 you're not in there. 22 it races in Europe. |n Europe what they are
23 DOCTCR BENSON  There have been di scussions in 23 considering is significantly less than ours. So |
24 a nunber of states. Alot of states try to wait 24 think that the racing industry can find some sol ace
25 for RO to pass sonething. V@ originally brought 25 inthe fact that this 25 is not a burdensorme or |ow
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1 this before RO in July of 2014 as a threshol d, 1 threshold that can easily be reached by just
2 which is before you had enacted your threshol d. 2 showi ng good horsenmanshi p and feedi ng of your
3  Essentially, there was a separate study that had 3 horses. Twenty-five is really a good solid nunber.
4 cone out of the USTA that a press release had gone 4 | mean, if Europe is going in single digits and
5 out for suggesting that the threshol d had been set, 5 have 12.5 or thereabouts as their high end for out
6 and it should be 70. 6 of conpetition testing, that should give us a
7 V¢ worked with the investigator in that case 7 confort level at 25.
8 totryto get the data and were told we woul d have 8 I"'mproposing just a few mnor changes to our
9 it thefirst of the year. So we held of f making 9 cobalt regulations. As | said | would back in
10 any recommendations. Ve still haven't seen the 10  Septenber, and just so you know that the changes
11 data. In our perception we are not going to 11 1"mproposing have been vetted with the horsenen.
12 receive that data. So we determined that in order 12 | had a neeting with the horsemen |ast week or the
13 to nove forward on this because it is so inportant, 13  week before where | had the | eaders of each of the
14 it is a health issue for horses, we just have to go 14 three horsenen' s associations. And we reviewed the
15 forward with what we have. And | think what we 15 regulations. To the extent that they may di sagree,
16 have is fairly significant with over 1400 horses. 16 they can conment at this tine, but | think they
17 COWM SSIONER PILLON  Second part of that, do 17  were confortable with it, but |1 won't speak for
18 you see any other states following suit any tine, 18 them
19 say, in 2015? 19 The main change that |'mproposing is the
20 DOCTCR BENSON Wl |, Californiais 20 penalty of a cobalt positive or cobalt overage
21 inplementing a 25 and 50 tiered threshol d system 21 going froman A penalty to a B penalty. W tal ked
22 | get calls on a weekly basis fromstates asking 22 about the RO classifications. RO hasn't acted so
23 when we are going to have sonething. It's not as 23 they don't have classifications. In the absence of
24 if the states don't want to act. They just want 24 that, we have to do our own.
25 to-- 25 ne of the things about cobalt is | think it's
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1 one of the few substances that really lends itself 1 benefits them But having said that, | think that
2 wvell to atiered approach in penalties. Mst drugs 2 we would be well served to keep these rules,
3 don't. Mst drugs if it's there, it's there, and 3 whatever the Commission passes, for the entire race
4 that'sit. Cobalt isalittle bit different, 4 neet so there is no noving target, and all the
5 especially being an endogenous substance. 5 horsemen know exactly what they are dealing with.
6 Wiat |'mproposing is it be changed froman A 6 CHAI RVAN WEATHERWAX: | think that's very
7 penalty to a Bpenalty. And a B penalty for a 7 inportant marching orders for all of us because we
8 first offense is a 15-day suspension, and | think 8 sawit's tough when you guys are trying to get your
9 it's athousand dollar fine, but it's a 15-day 9 act together and understand what you are supposed
10  suspensi on. 10 to do, the last thing you want is for us to change
11 Now, what |'ve witten into the rules is to 11 the rules hal fway through the year.
12 have a tiered approach where if it's between 50 and 12 Do you want to go to itemsix, Joe? Are you
13  a hundred, it's a straight B penalty. But if it's 13 finished with your cobalt?
14 between 25 and 50, that the judges and the stewards 14 JCE QRAJEC | want to go toitemsix. And |
15 can consider that a mtigating factor. But if it's 15 would like the Conm ssion to approve the three
16 over a hundred, then they consider it an aggravated 16 rules. They are listed as six, and the reason it
17 factor. 17 isis that there are three rules for Thoroughbreds,
18 So what we don't want to have happen is have a 18 and there are three rules for Standardbreds. The
19 cookie cutter approach where everything is 19 rules are identical, but we have different nunbers
20 identical, and soneone gets a 27. Maybe they got 20 for the two different breeds. | say Thoroughbreds,
21 super duper overly aggressive with the supplenent. 21 and I'Il get corrected after the neeting. Hat
22 And soreone gets 600. And that one was giving the 22 racing, Thoroughbreds and Quarter Horses.
23 horse cobalt salts for the intent of enhancing 23 CHAl RVAN WEATHERMAX:  |s this sort of like
24 performance. | think we should go out of our way 24 saying what you just told us about the threshol ds
25 not to treat those the sane in the penalty phase. 25 for the penalty?
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1 | think that the newruleis, | think, a nice 1 JCE QRAJEC  Yes. The other two rul es have
2 reasonabl e approach. And | think it takes into 2 todowththe vet's list. It makes it clear that
3 account the levels. And it takes into account the 3 the Cormission is doing what they said they woul d
4 severity of the offense. 4 doin Septenber. And that is starting the out of
5 CHAl RVAN WEATHERWAX:  Thi's is somet hing you 5 conpetition testing for cobalt this year. And that
6 are going to propose or do they know this? 6 we have taken kind of a tiered approach to putting
7 JCE GCRAJEC.  The horsenen are aware of it. 7 horses on the vet's list with the cobalt overage.
8 It's part of the three emergency rules that you 8 V¢ want to make sure that if the horse tests
9 have in itemnunber six. 9 positive, that the horse is not reentered until its
10 CHAl RVAN WEATHERWAX:  |'msorry. | don't want 10 cobalt level is belowthe 25 threshold. But horses
11 to get ahead of your presentation. | think the 11 that have an extrenely high threshold I evel of a
12 thing we want to clarify the .25 parts per billion 12 hundred or nore, |'msuggesting that they sit on
13 is a nunber we are not going to change. 13 the vet's list for a mnimumof 30 days before they
14 JCE GCCRAJEC.  Twenty-fi ve. 14 are even retested.
15 CHAl RVAN WEATHERWAX:  This is not going to be 15 CHAI RVAN WEATHERWAX:  Conmi ssi oner  Schenkel .
16 a nmoving target down the season. 16 COW SSI ONER SCHENKEL:  For the sake of
17 JCE GCRAJEC No, | woul d suggest to the 17  discussion so can we hear frominterested parties
18 Commission that whatever they determne at this 18 and begin the deliberation, | woul d nove that we
19 neeting woul d be the rules with regard to cobal t 19 approve the adoption of these emergency rul es.
20 for the entire season. | think it would be 20 CHAI RVAN WEATHERMAX: Al three of then?
21 appropriate to reconvene and reconsider and revi ew 21 COW SSI ONER SCHENKEL:  Yes.
22 these this time next year to see what's happened in 22 CHAl RMAN VEATHERMX: Do | hear a second?
23 the meantine. But | think the horsenmen really 23 COW SSI ON LI GHTLE:  Second.
24 want -- the horsenen are of two mnds. They only 24 CHAl RVAN VEEATHERMX: V¢ take that by consent.
25 want a rule changed nmdstreamif they think it 25 COW SSI ONER SCHENKEL: V@ need di scussi on.
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1 OQOMM SSIONER PILLON | want to hear sone 1 (e of the reasons, the criteria we have in

2 discussion fromthe horsenen. 2 the policy is atineliness issue. And because the

3 CHAl RMAN WEATHERMAX:  Anyone want to testify 3 race neet is just around the corner, in fact, they

4 inregards to these three energency rules? Jack. 4 are having qualifiers on Saturday at Hoosier Park,

5 JACK KIENNGER  Jack Ki eninger, |ndiana 5 | would say we certainly have a legitinmate reason

6 Standardbred Association, president. W had a 6 for the tineliness to pass these as emergency

7 meeting with Joe. Vént over the rule changes and 7 rules. That's what | amreconmendi ng.

8 everything, and it was the consensus of the group, 8 CHAl RMAN WWEATHERMAX: V¢ are voting.

9 | think, that we are in support of these three rule 9 COW SSI ONER SCHENKEL: It was |isted on the

10  changes. 10 agenda that way so that was ny motion.

11 COW SSI ONER PILLON  That's what | wanted to 11 CHAl RMAN VEEATHERWAX:  Thank you for that

12 hear. 12 clarification. Any other discussion? Can we vote

13 CHAl RMAN VEEATHERMAX:  Yes.  Thor oughbr ed. 13 on this matter now?

14 MKE BROM Mke Brown, |'mthe executive 14 Al those in favor of the energency three

15 director of the Indiana HBPA V¢ were at the 15 rules say "aye."

16 neeting. And we think that this is definitely a 16 THE COW SSION "Aye.”

17 stepinthe right direction. These are workable 17 CHAI RVAN WEATHERWAX:  Uhani nous.

18 rules. V¢ canlive with them W like the 18 Now, update on the equine drug testing. Joe,

19 flexibility proposed in them 19 that's sonething that | think we have all been

20 V¢ do note for the record that in terns of the 20 waiting to here. There's a story here. Do you

21 science behind all this, the level of which cobalt 21 want to share it with us?

22 is supposedly perfornance enhanci ng has not been 22 JCE GCRAJEC. | woul d be glad to.

23 established. And we hope that the | evel at which 23 CHAl RVAN WEATHERWAX: | use the word story

24 this is harnful has not been established. 24 |oosely.

25 Al that said, we canlive with this. Ve 25 JCE GRAJEC. | won't el aborate on the issues
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1 think it's a good approach. And we appreciate the 1 that we had with our |aboratory |ast season because

2 fact that we are all able to talk about it 2 we've talked about themquite a bit. And they have

3 beforehand. 3 been very well publicized with regard to the

4 CHAI RVAN WEATHERWAX:  Thank you, Mke. For 4 untineliness of the analysis fromour prinmary |ab

5 the Quarter Horse. 5 at the tine.

6 RANDY HAFFNER  |' m Randy Haf f ner, president 6 Because of that, as you know, we switched | abs

7 of the Quarter Horse Association. And we met with 7 inmdstreamlast year in order to get the job done

8 Joe on the 24th. W are in full support of the 8 andtodoit in the quickest possible way. And for

9 Commssion's position on this. 9 those reasons, we opened up the process starting,

10 CHAl RVAN WEATHERMAX:  Thank you, Randy. That 10 infact, last fall to accept bids for our work,

11 gives us a lot of understanding that we're on the 11 laboratory work for this year.

12 sane page. 12 V¢ issued an RFP.  Wen | say "we," we work

13 So now we have a notion and a second. Any 13 with the Indiana Departnment of Admnistration,

14 other discussion by Conm ssion menbers? 14 IDOA with regard to their request for proposal. A

15 MB. ELLINGAODD: Chairman, just as a point of 15 state agency like ours does not have the authority

16 clarification, there are two ways in which the rule 16 to issue contracts of this size on our own accord

17  can be adopted, by energency rule or the regul ar 17 without going through the state process. So the

18 rule adoption process. For it to be proml gated 18 state process was fol | owed.

19 through the energency process under our own policy, 19 V¢ were -- we had two labs that bid on our

20 we have to clarify which of those two processes we 20 work. \¢é went through an analysis of the lab. And

21 are going to use and why. | think the Executive 21  we have, when | say "we", commssion staff, have

22 Director wanted to speak to that point before you 22 the responsibility of review ng the proposal s and

23  vote. 23 looking and comrenting and scoring on the proposal s

24 JCE GCCRAJEC.  Yes, | want to, and | forgot to. 24 fromwhat | would call a technical standpoint, nore

25 | appreciate the reninder. 25 of aquality of work standpoint. |DQA |ooks at
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1 other things, including price. 1 just something we were just starting to work on.

2 And after considering our subm ssion and 2 There will be no secrets.

3 reviewing all the other relevant factors, the 3 | think that is a very sound approach. To ny

4 Indiana Departrment of Administration awarded the 4 know edge, it's sonmething that no other racing

5 contract to Truesdail Laboratory. Truesdail 5 commission has done, at least on this scale. |

6 Laboratory is an accredited |aboratory. They are 6 spoke with Doctor Benson, who has a good plug-in,

7 accredited by our regulations. They are al so 7 good tie-inwth the laboratories and kind of knows

8 accredited by the RWIC 8 what all the labs are doing. And when | ran this

9 It's alab we are famliar with. Truesdail 9 by her yesterday, she said she thinks we were the

10 has done our work in the past from1994 up through 10 first, if not the only one, that's doing the audit

11 2013. They were the only |aboratory we ever 11  function on this scale. So | think that's a good

12 utilized before last year. So that's the 12 step for us.

13 laboratory that the contract has been awarded to. 13 The two other things that | would like to

14 There are a fewother itens that | want to 14 report about on regarding the drug testing is one

15 report onin this particular section because | 15 of the other criticisns that came out of the

16 don't want to report just on the new laboratory. | 16 MKenzie report for the Jockey dub was the |ack of

17 want to report on our drug testing program Qne of 17 out of conpetition testing. There are not a lot of

18 the things that 1'madding to the drug testing 18 states that had an out of conpetition testing

19 programis what | amreferring to as a quality 19 program And nost of themthat do, they do not

20 assurance programor an audit |ab. 20 have a vigorous program \¢ were one of the first

21 The Jockey A ub funded a reported study that 21 states in the country. V& were certainly the first

22 was published last year by, | refer to themas the 22 in our neighborhood to have out of conpetition

23 MKenzie group. And they did a survey of racing 23 testing.

24 commssions across the country, including |Indiana. 24 Qut of conpetition testing is very inportant

25 And they made a lot of comments and recommendati ons 25 because there are sone drugs, a good exanple is EPO
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1 about howthe US was deficient in alot of areas 1 and bl ood doping agents, that can be given to a

2 regarding drug testing. Many of themreally don't 2 horse and affect the perfornmance of the horse but

3 apply to us because we weren't deficient in the 3 can't be found in the horse on a day of the race.

4 areas they cited. 4 And the only way to find those drugs in these

5 But one of the things that they nentioned was 5 animalsistotest themout of conpetition when

6 the lack of significant audit process. They called 6 they're in training.

7 it a double blind sanple program basically, a 7 V¢ have been doing that since 2007. Qur

8 means of deternining whether your primary 8 programis nore expansive than nost. In 2007,

9 laboratory is doing the job it should be doing. 9 we've done over 2,000 out of conpetition tests. W

10 And the job it should be doing is detecting drugs 10 do themat the racetrack. V@ do themat the

11 or foreign substances in the sanples that we sent 11 training centers, sone county fairs. \¢ actually

12 themthat are in violation of our rules. 12 do themon private farns. n occasion, we will

13 V¢' ve set aside $100, 000 fromour budget from 13 actually call soneone out of state in the Chicago

14 our Integrity Fund budget to utilize an audit |ab. 14 area and tell themto bring their horse in the next

15 And it's ny expectation -- and the ink hasn't dried 15 day so it could be tested out of conpetition.

16 on the contract yet. Holly is currently working on 16 And we haven't found a lot, but | think it's a

17 one. But it's ny intention to utilize Industrial 17 very, very effective deterrent because if someone

18 as our audit lab. Industrial, that's the |ab we 18 knows that they are subject to out of conpetition

19 went to the second half of the year. They did a 19 testing, especially for blood doping agents, in our

20 fine job for us. | think they will do good work 20 rules we have a reconmended mnimumpenalty of a

21 for us as an audit |ab. 21 ten-year suspension. It's a big deal. Gkay. So

22 CHAl RMAN VEATHERMX: Do t hese peopl e know 22 in other states that don't have an out of

23 this, both labs knowthis is going to happen? 23 conpetition testing program quite frankly,

24 JCE GCCRAJEC.  Truesdail doesn't know it yet. 24 horseren, the few unethical horsemen, | don't want

25 It's not sonething we are keeping secret. It's 25 to say horsenen in general because most horsenen
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1 wouldn't do this, but a state that doesn't have an 1 put infront of the Conm ssion who has agreed to be
2 out of conpetition testing program horses can be 2 asplit laboratory for us. And that's really kind
3 blood doped on a routine basis. And unless sonmeone 3 of a horsenen's laboratory. The way our rule is
4 isreally, really, really foolish and puts an 4 witten that the primary laboratory has to agree
5 EPOtype substance in a horse a coupl e days before 5 with the Coomission as to who the split
6 arace, it will go undetected. Soit's a problem 6 laboratories can be.
7 that the industry has. And, quite frankly, a ot 7 And | will just let you knowthat the Iist of
8 of states aren't addressing it appropriately. 8 the three labs that | will run by you right now we
9 Wiat |' mproposing to do for this seasonis to 9 have talked to Truesdail about them They are
10 nearly doubl e the amount of out of conpetition 10 confortable with all three laboratories. e of
11 tests we do. V¢ average about 250 a year. | set a 11  themis UC Davis, UWniversity of California at
12 benchmark for our staff to do 500 this year. And 12 Davis, Doctor Scott Stanley. He's been doing split
13 that 500 woul d put us about 10 percent of all the 13 lab for us I think forever. Qeat lab. Geat
14 horses that we test will be out of conpetition. 14  reputation. The Uhiversity of Pennsylvania has
15 That will be, if not the highest in the industry, 15 agreed to be a split lab and also LGC  That was
16 it will be the top two or three as far as the 16 our primary lab last year. And even though they
17  percentage of horses being tested out of 17 had sone trouble, | don't think any reasonabl e
18  conpetition. 18  person woul d quibble with themon the quality of
19 The other iteml want to nention wth regard 19 their work. So those three have agreed to be our
20 to our drug testing program and we'll be informng 20 split sanple labs this year.
21 the horsermen of this, | think nost of them know 21 I woul d ask the Conmi ssion to approve that
22 already, is that based on the rules that the 22 list of three.
23  Commission passed in Septenber, we are starting to 23 COW SSI ONER SCHENKEL:  (ne question.  How do
24 do cobalt testing out of conpetition this year. So 24 you determine, Joe, which three |abs you use, is
25 those sanples that we take fromthose horses are 25 there a rotation?
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1 subject to cobalt testing. 1 JCE CCRAJEC No. The three laboratories are
2 | do want to nmake it clear though that when we 2 the laboratories we put in front of the horsemen.
3 said we are doing cobalt testing, we are not doing 3 So what happens if we get a positive, we show them
4 cobalt testing on every sanple we send to the |ab. 4 the list.
5 V¢ are not doing it because sinply we can't afford 5 COW SSI ONER SCHENKEL:  They designate it. |
6 it. Qur laboratory is going to be charging us $50 6 just wanted to nake sure | understand the process.
7 for atest for cobalt. W& pay alittle over $100 7 JCE QRAJEC  They designate. And one of the
8 toget 1800 drugs in the library tested. And we 8 things we show themis not only the I aboratory, but
9 spend 50 for just cobalt itself. So, obviously, we 9 we also showthemthe price because there is a
10 can't send all of our sanples to the lab for cobalt 10 price differential between the labs. They often
11  testing. 11 pick the | east expensive, which is a reasonabl e
12 V¢' ve set aside $50,000 for cobalt testing. 12 approach. They choose. The Comm ssion has given
13 So sone of the out of conpetition tests will be 13 ne the authority to limt the laboratories for
14 conducted for cobalt and some of the post-race 14 certain substances dependi ng on what cones up.
15 sanples but certainly not all. Approxinmately 15 Ch, and | would want to put on the record that
16 20 percent of the sanples we send wll be tested 16 these three laboratories have affiliate
17 for cobalt. That's ny report. | would be glad to 17 laboratories that do cobalt testing. So the UC
18 entertain any questions. 18 Davis lab, the Ken Maddy lab, they will send the
19 CHAI RMAN WEATHERWAX: ~ Any conment's, questi ons? 19 sanple to their sister lab at the university. LGG
20 Thank you, Joe. | think we understand. 20 if they get a cobalt split, they will send it to
21 Next on our agenda, nunber eight, is that 21  the Wniversity of Kentucky, which did our work |ast
22 something you want to fol l owup on the split 22 year. The Unhiversity Pennsylvania, | think they
23 sanples? 23 have alab on site. But it's not necessarily the
24 JCE CCRAJEC.  Yes. Wth the changing of the 24 racing laboratory that will do the cobalt testing,
25 laboratory, | thought it would be a good idea to 25 but it will bealab affiliated with the three you






Pages 89..92

Page 89 Page 91
1 approve. 1 issue with the horse. It is anintegrity issue
2 CHAl RMAN WWEATHERWAX:  Very good. Do we need 2 withtrainers trying to manipul ate the horse's
3 to make a vote on this? 3 performance, whether it works or not.
4 M. ELLINGADD No. 4 So that's something |'mconfortable comng to
5 JCE CCRAJEC. | woul d suggest approval . 5 the Cormission saying we're an outlier, but it's a
6 CHAl RVAN WEATHERWAX:  Then we wil | have to 6 good thing. Here we're an outlier, and it's just
7 have a notion to accept the split sanple with the 7 not working. So |'masking the Commssion that
8 listing of the three labs that Joe's mentioned. Do 8 they allowne to eat this rule and repeal it.
9 | hear a notion? 9 CHAI RVAN WEATHERMAX:  Sonretines it's hunbl e
10 COW SSI ONER LI GHTLE:  Yes. 10 pie. Yes, Conmissioner Schenkel.
11 CHAI RVAN WEATHERMX: Do | hear a second? 11 OOWM SSI ONER SOHENKEL:  It's a nodel rul e that
12 OOW SSI ONER SCHENKEL: | will second. 12 nobody thought was a very good model .
13 CHAI RVAN VEATHERWAX: W& have a second. Al 13 JCE GCRAJEC | did.
14 those in favor say "aye." 14 OOW SS| ONER SCHENKEL:  Has it been somewhat
15 THE COW SSION "Aye.” 15 scrapped nationally or are they looking at this or
16 CHAl RMAN WWEATHERMAX:  Passes unani mousl y. 16 no? | mean, | understand the witten exam nation
17 Next is energency rule regarding the trainers' 17 on nost things. The world has changed. [|s anybody
18 eligibility. 18 devel oping an online conponent or to make it easier
19 JCE QRAJEC  Yes. This rule is the repeal of 19 or have they just decided it's just not worth it?
20 aruleregarding continuing ed that | put before 20 JCE QRAJEC  The Jockey O ub, which has been
21 the Cormission several years ago when Sarah 21 very progressive in the last half decade or so as
22 MNaught was the chair. And this is a nodel rule 22 far as noving issues forward, is trying to push
23 fromthe RO. It is an excellent rule. It's a 23 this regulation. But one of the things about the
24 rule that we tried to inplenent, and we were 24 RO, and | know froma lot of experience, is that
25 successful to a point. 25 what often happens and they get a good idea, they
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1 Wiat happened is that as happens in this 1 get agood idea, and they vet it at their
2 industry, we ran with the rule that's a nodel rule, 2 convention. They vote onit. And everyone goes
3 and no one else ran with us. So we're isolated 3 back to their hone state, and they don't inplenent
4 wthregard to continuing ed Andit's very 4 it. It's still a nodel rule.
5 difficult when you have horsemen in surrounding 5 OOW SS| ONER SCHENKEL:  It's still a sol ution
6 states that don't have this requirement. 6 searching for the probl em
7 Now, four or five years ago when we passed it, 7 CHAl RMAN VEATHERMAX: | think you tol d me
8 that really didn't disturb ne. Having said that, 8 there were no online training facilities.
9 in deference to the racetrack who's trying to put 9 JCE GCCRAJEC  That's real |y a key conponent
10 on a high quality programwith the fullest field as 10  because we've had a very good response fromthe
11 possible, | don't want to have this rule as an 11 local horsenen who showed up for sone semnars.
12 inpedinment for the tracks to have full fields of 12 The HBPA did a great job putting on two seninars
13 quality horses. 13 the first year. Commission staff held a coupl e of
14 Now, five years ago when it wasn't that 14  seninars that were very well received. W& get sone
15 difficult then, you know, it was a different 15  ship-ins.
16 circunstance. But the pool of available horses 16 For Standardbred, we get a lot of ship-ins
17 continues to shrink. And | just can't in good 17 fromChio. From Thoroughbreds, we get a | ot of
18  consci ence reconmend i npl ementing this rule when it 18 ship-ins fromKentucky. Neither has this rule.
19 can negatively inpact the track. 19 Wat woul d happen i s the racing secretary woul d
20 And | oftentines don't take that approach in 20 call themand say | need a horse. And they said,
21 ny recommendations. |If it's anintegrity issue or 21  well, | may not be able to race it because |
22 a safety issue whether it affects the track or not, 22  haven't gotten the certification.
23  1'mgoing to make a recommendation for the 23 CHAI RMAN VEEATHERWAX:  The point is wel | taken.
24 Commission for an approval of the rule. GCobalt is 24 That is why this is an energency rule al so?
25 a good exanple. (obalt is a health and wel fare 25 JCE GCCRAJEC.  Yes.
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1 CHAI RMAN WEATHERWAX:  It's striking | anguage 1 ongoing testinmny on his part?

2 rather than adding | anguage. And that's how we 2 MS. NEVELL: It will be. It relates to

3 viewto elimnate this rule. So any other 3 matters that may be coming before the Commi ssion at

4 di scussi on? Conmi ssion nmenbers, do you have any 4 a later date. That's why we are not going into too

5 nore questions? 5 many details.

6 COWM SSI ONER SCHENKEL: Move approval . 6 CHAI RVAN WEATHERWAX:  We don't know what these

7 CHAI RVAN WEATHERWAX: Mot i on. 7 are yet, but will we be referred back to this

8 COWM SSI ONER LI GHTLE:  Second. 8 gentlenan's testinony at a |later date?

9 CHAI RVAN WEATHERWAX:  Second. All those in 9 MS. NEVELL: You will.

10 favor say "aye." 10 CHAI RVAN VEATHERWAX:  Questions fromthe

11 THE COMWM SSION: "Aye." 11 Comm ssion menbers to accept this recomrendation

12 CHAI RMAN VEATHERWAX:  Number 10. Holly. 12 for legal settlenent?

13 MS. NEVELL: The Conmi ssion has before it for 13 COW SSI ONER SCHENKEL: Move accept ance.

14 its consideration a settlenment agreenment between 14 COW SSI ONER PI LLON  Second.

15 Commi ssion staff and trainer Ron Raper. M. Raper 15 CHAI RMAN WEATHERWAX:  Questions? W have a

16 admtted violations of certain IHRC rules and has 16 notion and second.

17 been cooperative with an ongoing | HRC st aff 17 Al those in favor say "aye."

18 investigation. |In exchange for his cooperation and 18 THE COMWM SSION: " Aye."

19 truthful testinony, IHRC staff proposed reducing 19 CHAI RMAN VEATHERWAX: |t's passed.

20 M. Raper's penalty. Absent his cooperation and 20 Now, for the Standardbred racing official |ist

21  truthful testinobny, M. Raper was facing a 21  approval, Hoosier Park, is that you?

22 four-year suspension and a $20, 000 fine. 22 JOE GORAJEC: Yes, | recommend approval .

23 However, M. Raper has agreed to a one-year 23 CHAI RVAN WEATHERWAX:  Did this happen after we

24  suspension stemming fromdisciplinary matters that 24 had our |ast neeting?

25 cane to |ight pursuant to his cooperation in a 25 JOE GORAJEC:  Yes. Sixty days prior to the
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1 separate investigation. Five Raper-trained horses 1 commencenent of the race nmeet by our regul ation,

2 will be disqualified fromsix 2014 races, and 2 the track is required to submt their list of

3 purses will be redistributed accordingly. 3 officials for Comm ssion approval. These are the

4 M. Raper is expected to continue to cooperate and 4 Standardbred racing officials. And | would

5 of fer his truthful testinmony in other ongoing 5 recommend approval .

6 matters. 6 At the next Conmission neeting, you will in

7 Pl ease be advised that there will be one 7 all likelihood be taking up the Thoroughbred and

8 nodi fication of the settlement agreenment before 8 Quarter Horse officials.

9 you. Due to a scrivener's error, the incorrect 9 CHAI RMVAN VVEATHERWAX: Are these individuals
10 race was identified in paragraph 17F. The horse 10 that are now serving nore or less or are they new
11 RD s Ride participated in the first race, not the 11 peopl e?

12 third race. Conmmission staff will make the changes 12 JOE GORAJEC: | think every one is back from
13 and have M. Raper sign off so that the purse 13 | ast year.

14 redistribution is handl ed appropriately for that 14 CHAI RMAN WEATHERWAX: Great. So we need to
15 particular horse. 15 vote on that too?

16 Conmi ssion staff respectfully requests that 16 JCE GORAJEC:  Yes.

17 the Conmission approve the settlenment agreenent 17 COWM SSI ONER PILLON | will make a notion.
18 with the one nodification noted. 18 COW SSI ON LI GHTLE:  Second.

19 CHAI RMAN WEATHERWAX:  So that's supposed to be 19 CHAI RMAN WEATHERWAX: W have a notion and a
20 the first race and not the third. 20 second to approve these fine individuals.

21 MS. NEWELL: Right. 21 Al those in favor say "aye."

22 COWM SSI ONER SCHENKEL:  You mnentioned the 22 THE COMWM SSION: "Aye."

23 suspension is reduced and the fine also. 23 CHAI RMAN VVEATHERWAX:  Passed.

24 MS. NEWELL: Yes. 24 A d business? Hearing none. New business?
25 CHAI RMAN WEATHERWAX:  So this is going to be 25 Hearing none, we are adjourned.
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STATE OF | NDI ANA
COUNTY OF JOHNSON

I, Robin P. Martz, a Notary Public in and for
said county and state, do hereby certify that the
foregoing nmatter was taken down in stenograph notes
and afterwards reduced to typewiting under ny
direction; and that the typewitten transcript is a
true record of the Indiana Horse Raci ng Commi ssion
neeting;

| do further certify that | ama disinterested
person in this; that | amnot a relative of the
attorneys for any of the parties.

I'N WTNESS WHERECF, | have hereunto set ny
hand and affixed nmy notarial seal this 19th day of

March 2015. %FM% WM}?

Fobin Mantz
NOTARY PUBLIC

STATE OF INDHANA
My Commission expires March 2, 2016

My Conmi ssion expires:
March 2, 2016

Job No. 93924
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      1          CHAIRMAN WEATHERWAX:  It is now 9:00, and I'd



      2     like to start our meeting on a timely basis because



      3     we have a full agenda.  On behalf of all the other



      4     fellow commissioners, I want to welcome each and



      5     every one of you here today for our hearing and



      6     welcome you.



      7          At this time, Robin, would you raise your



      8     hand.



      9          (At this time the oath was administered to the



     10     court reporter by Chairman Weatherwax.)



     11          CHAIRMAN WEATHERWAX:  First of all, I think



     12     the first order of business would be to recognize a



     13     true leader in our industry, a pillar in this



     14     community, and someone that a lot of us have come



     15     to know for a great long time.  That's Steve



     16     Schaefer.  As you well know, Steve's funeral was



     17     yesterday.  Some of you were there.  And I'm sorry



     18     I couldn't make it.



     19          I'd just like to take a moment right now for a



     20     moment of silence to pay tribute to a beautiful



     21     individual.



     22          (At this time a moment of silence was



     23     observed.)



     24          CHAIRMAN WEATHERWAX:  Thank you.  Also, we are



     25     honored today to have a former chair of the Indiana
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      1     Horse Racing Commission, Sarah McNaught.



      2          (Audience applause.)



      3          CHAIRMAN WEATHERWAX:  I offered to have her



      4     come up here and sit with us, but she didn't think



      5     it would be proper.



      6          We also have -- first of all, I think we



      7     should take a moment to review the minutes of our



      8     last meeting.  I would ask my fellow commissioners



      9     if you have any corrections or if there was any



     10     additions to the minutes as presented to us.



     11          COMMISSIONER SCHENKEL:  Having missed that



     12     meeting, but I still will go ahead and offer a



     13     motion to accept.



     14          CHAIRMAN WEATHERWAX:  That's blind faith.



     15          COMMISSION LIGHTLE:  I would second.



     16          CHAIRMAN WEATHERWAX:  We have a motion and a



     17     second.  All those in favor say "aye."



     18          THE COMMISSION:  "Aye."



     19          CHAIRMAN WEATHERWAX:  They are approved.



     20          This is a time when I think, Joe, you would



     21     like to introduce some really outstanding



     22     individuals that are going to be a part of, a key



     23     part of our association.  And that's the new



     24     stewards and judges.



     25          JOE GORAJEC:  Thank you, Mr. Chairman.  It's
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      1     my pleasure to introduce to the Commissioners and



      2     to the public our new team of judges for 2015 and



      3     beyond.  We have three new judges.  Mike Hall is



      4     our presiding judge.  And Mike's in the back.  Wave



      5     Mike.  And with Mike is Kevin Gumm and Dave Magee.



      6          (Audience applause.)



      7          JOE GORAJEC:  And you might have read a little



      8     bit more about Dave than the others because Dave



      9     gave up a Hall of Fame driving career to join our



     10     team in the judges' stand.  We are delighted to



     11     have him and the others.  They're a great addition.



     12          I would like to say that our former presiding



     13     judge, Tim Schmitz, who has done an outstanding job



     14     for us throughout the years, has been with the



     15     Commission as presiding judge for 19 years, is



     16     leaving us on very, very good terms.  We have



     17     entered into a contractural relationship with him



     18     for this season.  He is going to be helping our new



     19     team with the transition.  In fact, he will be



     20     there on Saturday for the first set of qualifiers.



     21          So I would just like to thank Tim for his



     22     years of service and just wanting to reiterate that



     23     he's departing from the racing commission on the



     24     absolute best of terms.



     25          CHAIRMAN WEATHERWAX:  We welcome and are very
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      1     honored to have these outstanding gentlemen be a



      2     part of our racing team.  I also asked the staff if



      3     it was a typo when I was looking at David Magee's



      4     bio on his wins.  There was too many zeros there.



      5     But that's an outstanding career for all of you.



      6          And I think that what that tells me as a



      7     layman person that the drivers and the owners will



      8     have a lot of respect for you because you've been



      9     there and done that.  I think that speaks volumes



     10     for our state.  We are so happy to have you.



     11          Next on our agenda we have Holly.  Is this



     12     something you are going to take over right now?



     13          MS. NEWELL:  That's fine.  Yes, sir.



     14          CHAIRMAN WEATHERWAX:  Why don't you go ahead



     15     and explain to us the steps because this is a



     16     little different procedure than having Lea here



     17     with you here.  We will have a different approach.



     18          MS. NEWELL:  Right.  Yes, we are today.  Item



     19     number two on the agenda is the consideration of



     20     the objections filed by Respondent Tom Amoss to



     21     recommended orders issued by the Administrative Law



     22     Judge Gordon White on October 14, 2014 and



     23     January 28, 2015.  Mr. Amoss objected to two



     24     orders.  The first is Judge White's refusal to



     25     Mr. Amoss's Motion to Dismiss.  That's the October
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      1     order.  And the second is Judge White's



      2     recommending that Commission staff's Motion for



      3     Summary Judgment be granted.  That's the January



      4     order.



      5          I will leave it to the parties to address the



      6     details of the case, but the underlying



      7     disciplinary action stems from a positive equine



      8     drug test in 2011.  Procedurally, the case has



      9     taken a number of turns, but as stated, at issue



     10     today are the denial of Amoss's Motion to Dismiss



     11     and the granting of staff's Motion for Summary



     12     Judgment.



     13          The granting of a summary judgment means that



     14     the ALJ did not conduct an evidentiary hearing,



     15     instead concluding that staff was entitled to



     16     judgment as a matter of law, and there were no



     17     questions of fact that required an evidentiary



     18     hearing.



     19          The recommended order provides for a 60-day



     20     suspension of Mr. Amoss's IHRC license, a $5,000



     21     fine, and loss of purse related to the race at



     22     issue.  The Commission has reviewed the filings of



     23     both parties and will consider today's arguments.



     24     The Commission will consider only the record before



     25     it.  I do have with me the entire record if there
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      1     are any issues with it.



      2          After today's arguments close, the Commission



      3     will deliberate and have the option to affirm,



      4     modify, dissolve, or remand for further proceedings



      5     the proposed decision of the ALJ.  Today I will be



      6     acting as adviser to the Commission and not as an



      7     advocate for Commission staff.  Commission staff is



      8     represented by Robin Babbitt and Lea Ellingwood.



      9     Mr. Amoss is represented by David Pippen, Karen



     10     Murphy, and Pete Sacopulos, who entered his



     11     appearance today.



     12          We are now ready for oral arguments from both



     13     sides.  Each party has ten minutes.  I will give



     14     notice at the two-minute mark and the one-minute



     15     mark.  Any Commissioner may ask a question at any



     16     time.  Because Mr. Amoss is challenging the ALJ's



     17     objections, Mr. Sacopulos will go first.



     18          MR. SACOPULOS:  Good morning.



     19          CHAIRMAN WEATHERWAX:  Would you state your



     20     name.



     21          MR. SACOPULOS:  I will, yes.  Thank you for



     22     the opportunity to be here today to address the



     23     Indiana Horse Racing Commission.  My name is Pete



     24     Sacopulos.  I appear before you today as counsel



     25     for Tom Amoss, who is here with me.  I practice law
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      1     in Terre Haute, Indiana and here today on behalf of



      2     Mr. Amoss.  He is pleased to have the opportunity



      3     to address you today.  And at this time I would ask



      4     him to do that.  Tom.



      5          TOM AMOSS:  Thank you for allowing me to be



      6     here today.  At last April's Commission meeting,



      7     Mr. Gorajec came to you and recommended Indiana



      8     adopt thresholds for approved therapeutic medicine,



      9     including the threshold of one nanogram, which is



     10     one billionth of a gram, for methocarbamol citing



     11     the latest science in Europe to abolish the



     12     outdated and archaic system called zero tolerance



     13     for therapeutic medicine.  No racing jurisdiction



     14     in the United States uses this system.  As



     15     Commissioners, you unanimously approved this.



     16          That is the hard science of this case which



     17     dates back to 2011.  Hero Heart ran on October 21,



     18     2011 and finished second.  After the primary lab



     19     findings report on November 4th and the split lab



     20     finding data was returned on February 22, 2012, we



     21     were convinced the case would be dismissed based on



     22     the rules governing split sample confirmation.



     23          As Mr. Gorajec stated in that same April 2014



     24     commission meeting, only if both labs confirm the



     25     same drug is a positive test called.  But
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      1     immediately after our motion to dismiss, Commission



      2     moved away from the statute and made a motion to



      3     test the sample a third time.  Every case in



      4     Indiana history has been decided by these two



      5     tests, the split test versus the primary test as



      6     your rules clearly state.  This third test was



      7     going to be something that had never occurred in



      8     Indiana racing before.



      9          We fought this motion and asked the case go



     10     before the Commission.  But after a prolonged legal



     11     battle, the Commission's request was granted.  We



     12     take strong exception to the Commission's continual



     13     sentiment that my sample tested positive every time



     14     it was tested for if that were true, this case



     15     would have been brought before you in a timely



     16     fashion.



     17          We ask you to consider a very straightforward



     18     question.  If the Commission were satisfied with



     19     the primary split sample findings, why did they



     20     petition for an unprecedented third test.  Why



     21     didn't my case go before the Commission in the



     22     spring 2012 for dismissal as we requested.



     23          The motion was granted by the ALJ.  And



     24     despite our written objection of using Doctor Sams



     25     of HFL Laboratory, he was allowed to do the
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      1     testing.  The Commission got everything they



      2     requested; the ability to test the blood in the



      3     sample and use the laboratory they petitioned for.



      4     The ALJ specifically asked in his order for the



      5     amount of methocarbamol to be quantified.  Despite



      6     all positive test results being reported with a



      7     measurement, this would be the first and only time



      8     my sample was measured for the amount of



      9     methocarbamol.



     10          In the summer of 2013 the results of my blood



     11     sample returned.  Doctor Sams quantified the level



     12     of methocarbamol, as he was required to do, and



     13     reported the amount to be an estimated one



     14     nanogram, one billionth of a gram.  It has come to



     15     my attention the Commission is going to challenge



     16     the finding and claim that it might be higher than



     17     the one nanogram reported.  I find this



     18     astonishing.



     19          Doctor Sams has the ability to test the sample



     20     with the most updated and sophisticated equipment



     21     available.  One nanogram methocarbamol was the hard



     22     science requested by the Commission.  It was



     23     performed with Commission staff present at HFL



     24     Laboratory and reported with an extensive data



     25     packet by their scientist, Doctor Sams.
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      1          In the April 2014 Commission meeting,



      2     Mr. Gorajec responded to a question from Chairman



      3     Weatherwax.  And I quote "Commissioner Weatherwax,



      4     you mentioned concerns about positive tests being



      5     in small minute quantities.  To the extent that a



      6     drug is on this list, and methocarbamol is on the



      7     list, and there is not a threshold, then a horseman



      8     runs the risk of having a positive called on him



      9     for a drug that has been demonstrated by the



     10     research of the RMTC and approved by the RCI not to



     11     have a pharmacological effect on the horse.  The



     12     option of doing nothing here is having the horsemen



     13     run the risk of getting a positive test that need



     14     not be called a positive."



     15          Mr. Gorajec's quote speaks directly to my



     16     case.  How is any punishment justified if the



     17     Executive Director feels that this one nanogram of



     18     methocarbamol should not be called a positive?  In



     19     another case that occurred before the adoption of



     20     the RMTC rules, it was ruled on using the most



     21     current science, Roger Welch, a Standardbred



     22     trainer, had a horse test positive for tramadol,



     23     which carries a Class A penalty.  Class A penalty



     24     drugs have the highest potential to effect the



     25     performance and have no medical use in horses.  The
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      1     ARCI penalty is a one-year suspension.  This



      2     violation occurred in 2012.  The following spring



      3     in 2013, Mr. Gorajec gave Mr. Welch a penalty of 14



      4     days saying, and I quote, "The Commission staff has



      5     done their due diligence reviewing the positive



      6     test.  And a determination was made that the



      7     current RCI classification on this particular drug



      8     does not reflect the current science, which shows



      9     it better considered a Class B drug."



     10          Mr. Gorajec set the precedent for using the



     11     most current science with this case.  I'm asking to



     12     be treated in the same way with the Commission



     13     using the current science.  And the current science



     14     shows one nanogram of methocarbamol is not a



     15     violation.



     16          The Commission has talked about my record and



     17     pointed to a small window of it.  I have been



     18     training horses since 1987.  And in 29 years, I've



     19     been cited ten times for medicine positives.  All



     20     of these overages were approved therapeutic



     21     medicine and fall in the lowest category of



     22     penalty.  Each was treated with a fine.  Having run



     23     over 12,000 horses in my career, that averages to



     24     one violation every 1200 starts or one violation



     25     every two and a half years.  I did not have any
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      1     violation in 2012 or 2013, but I did have an



      2     overage in August 2014.  I have never been accused



      3     of any violation that involved a suspension.  That



      4     is my complete record.



      5          As for the alleged five positive tests in a



      6     year which the Commission has referred to, they



      7     make no reference to the fact that three were



      8     within a month, and I was not notified of any them



      9     until all the horses had run.



     10          They also don't mention that I appeared before



     11     the Kentucky racing commission in February 2012



     12     concerning the three overages, which included this



     13     Indiana-alleged overage.  The Kentucky commission



     14     treated the three violations as one, and I was



     15     given a fine.  Given that the ARCI penalties are



     16     the same state to state, we asked Indiana to



     17     reciprocate with Kentucky.  The Commission refused.



     18          What is the explanation concerning many other



     19     trainers that have had multiple positive tests in



     20     Indiana this past year who were treated differently



     21     from me?  They include Wayne Minnock who had four



     22     positives in Indiana in one month for



     23     dexamethasone.  Dexamethasone and methocarbamol



     24     fall under the exact same ARCI penalty guidelines.



     25     Mr. Minnock was only fined.  I understand the
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      1     positives came close together and were counted as



      2     one offense.  I don't understand why mine were



      3     counted individually when his were not.



      4          The Indiana statutes have a whole section on



      5     due process.  Yet, when applied to my case, I



      6     question whether the Indiana Administrative Code or



      7     the Indiana Horse Racing statutes were followed.  I



      8     have never even had a disciplinary hearing with the



      9     stewards.



     10          My case began with Mr. Gorajec calling me on



     11     the phone and telling me my penalty.  From there,



     12     my case was assigned to an administrative law



     13     judge.  And after almost three years he gave a



     14     recommended order for summary judgment.  Summary



     15     judgment is a rarely used outcome that has strict



     16     guidelines.  And when defined in Webster's



     17     dictionary, it says there's no disputed facts in



     18     the case.  How can this case be a candidate for



     19     summary judgment?  Just as importantly, how can



     20     this case be affirmed making it a dangerous path



     21     for future cases when the Commission staff sees



     22     fit.



     23          At last spring's Commission meeting,



     24     Commissioner Pillow asked Mr. Gorajec about the



     25     appeals process.  Mr. Gorajec pointed out that he
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      1     could only make a recommendation.  And that the ALJ



      2     will then make a recommendation and present it to



      3     the Commission.  And the Commissions is the



      4     decision maker.



      5          Rule 71 IAC 8.5-1-7 from the Indiana



      6     Administrative Code pertaining to drug



      7     classification and penalties says the penalties are



      8     to be set by the most current ARCI guidelines.



      9     This is the exact rule we discuss later today on



     10     the cobalt regulation in agenda item six.  How does



     11     this same rule apply to the cobalt cases from last



     12     year?  Does it apply now where cobalt is a one-year



     13     suspension or after the changes to the statute



     14     occur at this Commission meeting making it a



     15     two-week suspension?



     16          This is another example of medication



     17     violations being regulated by the most current ARCI



     18     guidelines despite the violations occurring in the



     19     past.  Again, I'm only asking to be treated in the



     20     same fashion.



     21          The suspension of any license should be



     22     handled with great care and after careful



     23     consideration.  It should be about fairness.  For



     24     one nanogram methocarbamol Mr. Gorajec has asked to



     25     be suspended 60 days, remove the horses from my
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      1     barn, and require that they be given to trainers



      2     with no affiliation to me.  This will put 32 of my



      3     employees out of work.  I'm also to be fined



      4     $5,000.  He's asking you to severely damage my



      5     career as well as my reputation.  I have spent over



      6     $130,000 defending myself.  The taxpayers of



      7     Indiana have spent at least that much money as this



      8     case is being handled by an attorney outside the



      9     Commission staff.



     10          I respectfully ask each Commissioner, how much



     11     more penalty do I have to suffer for one billionth



     12     of a gram of an approved therapeutic medicine that



     13     does not constitute a violation in any racing



     14     jurisdiction in the United States?  Thank you for



     15     taking the time to listen to me.



     16          MR. SACOPULOS:  Holly has explained the



     17     options that you have, but there are some nuances



     18     to those options.  One is that you can as a



     19     commission find that the primary test was not



     20     confirmed by the split sample, which we believe to



     21     be the case.  If that is, in fact, what your



     22     finding is, then pursuant to 71 IAC 8.5-3-4, there



     23     can be no penalty against Mr. Amoss.



     24          If on the other hand you find that the split



     25     sample does confirm the primary test, then we look
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      1     to whether or not the rule that you all approved in



      2     April of 2014 should be applied retroactively.



      3     Under theory of amelioration, rules that are more



      4     lenient are usually, under Indiana law, applied



      5     retroactively.  Those that are more stringent apply



      6     proactively.  If we apply the rule that was



      7     approved by this commission allowing one nanogram



      8     of methocarbamol in April of 2014 and apply it



      9     retroactively, the outcome would be the same.  The



     10     test results would be that there was not more than



     11     one nanogram.  The result would be no penalty



     12     against Mr. Amoss.



     13          A third result that can happen here is that



     14     you find that --



     15          MS. NEWELL:  Pete, you're about out of time.



     16     Wrap it up.



     17          MR. SACOPULOS:  I will -- that the split is



     18     confirming, and that you will not apply the rule



     19     retroactively.  If that's the case, then you will



     20     have to surrender the purse and would ask that an



     21     appropriate and fair resolution be presented with a



     22     fine that would be appropriate and a few number of



     23     days but certainly not 60 as sought by the



     24     Commission.



     25          Finally, and my last point is, summary







�



                                                           19



      1     judgment in this case is wholly and completely



      2     inappropriate.  Under Indiana Trial Rule 56, it



      3     sets the standard.  There can be no material



      4     dispute as to a material fact.  The main fact in



      5     this case is disputed, whether or not the split is



      6     confirming of the original primary test.  So a



      7     summary judgment motion in this case is not only



      8     inappropriate, its entirely inappropriate.



      9          Those are our positions.  Mr. Amoss and I



     10     would be glad to answer any questions.  We are glad



     11     for the opportunity to address you today.



     12          CHAIRMAN WEATHERWAX:  Thank you so much.



     13          MS. NEWELL:  Mr. Babbitt.



     14          MR. BABBITT:  Mr. Chair, Vice-chair, Members



     15     of the Commission, Executive Director, counsel.



     16     I've got ten minutes.  I would love to respond to



     17     everything they said.  We don't have time.  This



     18     thing's been going on three years.  So I'm going to



     19     get to the crux of the matter.



     20          As you know, Lea and I are representing the



     21     Commission staff in this matter.  This race



     22     happened in late 2011.  I was finishing my tenure



     23     as outside counsel to the Commission.  Lea was



     24     beginning hers.  So we've decided that I would



     25     continue in this case.  So we're acting together.
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      1          Mr. Amoss, on the other hand with



      2     Mr. Sacopulos's appearance, is now being



      3     represented by four lawyers.  They are very capable



      4     lawyers.  They have left nothing on the table.  And



      5     that probably is one of the reasons that it's taken



      6     so long to get here to you today.  As the ALJ put



      7     this recommended order, it's right on the mark, and



      8     we're going to ask you to affirm it.



      9          This is a fairly simple case on the facts as



     10     it comes to the Commission, but it had some complex



     11     legal issues.  And so the Commission designated an



     12     administrative law judge, who is a lawyer, a very



     13     good lawyer known to the Commission, who listened



     14     to every argument that was made, thoughtfully and



     15     deliberately ruled on those arguments, and



     16     ultimately came up to exactly the right conclusion.



     17     And I submit to you, and I will talk to you a



     18     little bit about this as I get through the



     19     argument, the fairest possible result under the



     20     circumstances.



     21          Why is the only real option to affirm the ALJ?



     22     Well, the facts are simple.  There was a third



     23     methocarbamol positive that Mr. Amoss had in 2011.



     24     He'd had in late 2010, within 365 days of that, a



     25     naproxen positive in Louisiana, which was his
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      1     fourth violation in the period of 365 days.



      2     Because of that, the Association of Racing



      3     Commissioner International guidelines say that you



      4     look at multiple violations within a 365-day



      5     period.  And that a minimum fine and suspension is



      6     a suspension of 30 days and a fine of $2500.



      7     Because there were four, the Executive Director



      8     recommended to the ALJ, and the ALJ confirmed that



      9     it was appropriate, that a 60-day suspension and a



     10     $5,000 fine is appropriate.



     11          Now, I'm going to talk about the summary



     12     judgment motion because we have a very different



     13     view of summary judgment.  Summary judgment has



     14     been used in other cases before the Commission.



     15     The rule, Trial Rule 56C says that if you file a



     16     motion, an adverse party has 30 days after service



     17     of that motion to serve any opposing affidavits and



     18     then to designate to the court or the



     19     administrative law judge each material issue of



     20     fact which the party asserts precludes the entry of



     21     summary judgment.



     22          So in this particular case we got through the



     23     testing issues, and that's a whole other



     24     discussion.  They were well fought.  And ultimately



     25     what Mr. Amoss didn't tell you was when we started
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      1     this case in very early 2012, his lawyers suggested



      2     to us that a third test be done, and that it



      3     quantify the amount of methocarbamol.  We agreed



      4     with that.  So it was their suggestion.



      5          We both agreed that it would go to Doctor Sams



      6     at HFL.  They then decided at some point



      7     unilaterally that they didn't want the test.  So



      8     they didn't go to the ALJ and say can we stop the



      9     testing.  They went to Doctor Sams and said stop



     10     the testing.



     11          We went forward and said we are very



     12     comfortable, not only with the original test but



     13     with the split.  We think that there's a violation



     14     on that.  But in order to bend over backwards to be



     15     fair with you, here's what we'll do.  We will do a



     16     third unprecedented test.  And if it comes back



     17     negative, we'll treat it like a split sample.



     18          A negative is no methocarbamol in the system.



     19     If it comes back negative for methocarbamol, we'll



     20     dismiss the case because we don't want there to be



     21     any issue.  We want to get to the truth.  That's



     22     what we're interested in.



     23          Even though they had agreed to it and



     24     suggested it, they decided that they would fight it



     25     for months.  We had many filings, many arguments,
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      1     etc.  And the ALJ said go forward with the testing.



      2          Now, why did we ask it to be quantified?



      3     Because that was the original test they agreed to.



      4     And we didn't want to start changing the test.  We



      5     didn't need it to be quantified, but we did it



      6     because that was the test they asked for.



      7          Let me get back to the summary judgment.  So



      8     you've got this process that, and it's simply a



      9     put-up-or-shut-up process.  When you file a summary



     10     judgment, as we did February 3, 2013, we filed a



     11     motion.  We filed four affidavits.  We filed all



     12     the test results.  The Executive Director filed an



     13     affidavit.  All the scientists filed an affidavit.



     14     We said here's why there's a violation, and here's



     15     why the proposed sanction is appropriate.



     16          They then had an obligation for 30 days to



     17     come back in and say here are all these things.



     18     They asked for one continuance.  I agreed to it.



     19     They then came in and said we need more time, we



     20     need to do discovery.



     21          Here's what they said in their motions.  Very,



     22     very interesting.  They said "In order to designate



     23     each fact that will preclude the entry of summary



     24     judgment, Trainer Amoss is obligated under the



     25     trial rules to support relevant supporting
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      1     evidence."  So they have to not only provide the



      2     supporting evidence, but then they to have



      3     designate it.  Remember, they have three different



      4     lawyers who were acting for them during this



      5     period.



      6          He asked for additional time at that point.



      7     We objected to it.  The ALJ said take as much time



      8     as you need.  Go forward with the process.  They



      9     understood exactly what the process was.  That was



     10     in their filing.



     11          So what happens?  What did they do?  They came



     12     forward at the time their response was due, and



     13     they said dismiss the case for these other reasons.



     14     What didn't they do?  They didn't say, here are the



     15     designated facts upon which our opposition is



     16     based.  Here are the things that you should



     17     consider ALJ.  They didn't file any of those



     18     things.  They came back and said on a legal basis,



     19     the case should be dismissed.  They did not meet



     20     the very standard that they asked for.



     21          Now, I think it's very important because if



     22     you don't do that, the Supreme Court has said



     23     Indiana courts are limited.  Before I get there,



     24     the legislature in 2011 enacted a provision of the



     25     Indiana Administrative Orders and Procedures Act
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      1     that made summary judgment the same as in a trial



      2     court.  And that's important because it had been a



      3     little bit different.  The legislature comes in and



      4     says we're going to do it the same way as courts.



      5          Here's the language in the legislation,



      6     subsection B.  "Except as other otherwise provided



      7     in this section, an administrative law judge shall



      8     consider a motion filed under subsection A as would



      9     a court that is considering a motion for summary



     10     judgment filed under Trial Rule 56 of the Indiana



     11     Rules of Trial Procedure.



     12          The legislature is very smart.  And they could



     13     have said doesn't apply to the Indiana Horse Racing



     14     Commission because the rules don't apply to the



     15     Utility Regulatory Commission and a lot of other



     16     agencies.  No, it applies to the horse racing



     17     commission.  They said the agency has to treat it



     18     like a court.



     19          Why is that important?  Because the Indiana



     20     Supreme Court in the case that we've cited to the



     21     ALJ, the HomEq Servicing versus Baker case says



     22     that if you don't submit designations and



     23     affidavits or ask for a continuance of the hearing



     24     before it goes forward to do these things, if you



     25     rest on the record, you can't come back later and
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      1     say, okay, but consider this.  They say, the



      2     Supreme Court said the trial court lacks discretion



      3     to permit the party to thereafter file a response



      4     or submit information to contest it.  They had



      5     months, months and months and months and decided



      6     not to do it.



      7          Now what are they doing?  They went to the



      8     ALJ.  They didn't submit it.  The ALJ looks at all



      9     the evidence and says, hey, I'm looking at what was



     10     designated.  Absolutely appropriate.  You had all



     11     the time in the world.  You had fine legal



     12     representation.  You didn't comply with the rules.



     13     I can't consider all of this stuff you're throwing



     14     up against the wall.  Much of it that Mr. Amoss



     15     talked about today.



     16          We've got responses to all of that, by the



     17     way, but we can't get into those because they



     18     didn't designate them.  They didn't put them in



     19     play as they should have.



     20          Now, I do this very, very respectfully.  I



     21     submit to you if a judge doesn't have the authority



     22     to do that under Trial Rule 56, then the Commission



     23     can't let a person like Mr. Amoss sandbag the ALJ,



     24     not put the information out there and say but I'm



     25     going to come and beg with the Commission my
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      1     version of the facts, only my version of the facts



      2     and ask you to change the result procedurally even



      3     though if a judge, if somebody did that to a judge,



      4     a judge couldn't do that.  If a judge did that, it



      5     would go up to the court.



      6          The court would say you can't do it.  You have



      7     ground rules you didn't live by.  Due process goes



      8     both ways.  It goes not only for a person who is



      9     the subject of the disciplinary action, but it goes



     10     for the Commission.  It protects the interest of



     11     all of the horsemen because, quite frankly, these



     12     are the rules that all of the horsemen have to play



     13     by.  So we can't pick out Mr. Amoss and say he's a



     14     nice guy.  He's a nationally renowned trainer so



     15     we'll treat him with a different set of rules.



     16     That's what he's asking you to do.



     17          My respectful premise to you is it's not only



     18     appropriate to affirm the administrative law



     19     judge's very thoughtfully reasoned decision and



     20     very complete and the right decision, but it's



     21     something that you need to do.  You don't have the



     22     discretion now to come in and reopen the record.



     23     In a way that would create chaos in the



     24     disciplinary process.  And, quite frankly, it



     25     wastes our time as we go through and try to vet
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      1     this out --



      2          MS. NEWELL:  Time's up.



      3          MR. BABBITT:  My time's up.  We also have, I



      4     would simply tell you the retroactivity argument



      5     didn't fly.  And we object to that completely.



      6     There's no factual basis for it either.  Thank you



      7     so much.



      8          CHAIRMAN WEATHERWAX:  Thank you very much.  We



      9     heard the testimony from both sides.  Holly, is



     10     there anything else?  Do you want to give us a



     11     summary on this?



     12          MS. NEWELL:  Just procedurally speaking, you



     13     are at the point now where you can begin your



     14     deliberations.  You still are welcome to ask



     15     anybody any questions that you may have.  And



     16     you're at the point where you're going to look at



     17     these two orders, and you are going to decide if



     18     you want to affirm, modify, dissolve, or remand.



     19          CHAIRMAN WEATHERWAX:  Of course, there's a lot



     20     of testimony you heard, but also we've read a lot



     21     about this case.  You gave me this to read over the



     22     weekend.



     23          MS. NEWELL:  That's just part of it, yes.



     24          CHAIRMAN WEATHERWAX:  Is this what Mr. Amoss



     25     provided that Robin was saying was more or less
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      1     after the fact and couldn't be considered?



      2          MS. NEWELL:  Right, there is contention



      3     between the parties about what was on the record



      4     that could be considered by the Commission.  The



      5     Commission can only consider what was made part of



      6     the record at the appropriate time.



      7          CHAIRMAN WEATHERWAX:  What I have done for



      8     three days is I have read in detail something



      9     you're telling me I can't take and look at.



     10          MS. NEWELL:  I would defer to arguments from



     11     the parties on that, but, yes, I believe there are



     12     certain items within that particular filing that



     13     Commission staff is arguing was not properly put



     14     before the ALJ.  Therefore, it is not proper for



     15     your consideration at this time.



     16          CHAIRMAN WEATHERWAX:  Have any of my fellow



     17     Commissioners read all this that came after the



     18     original paperwork was given?



     19          MS. NEWELL:  That was the substantial e-mail



     20     filing that you received.



     21          COMMISSIONER LIGHTLE:  Is that the one we just



     22     received?



     23          MS. NEWELL:  A week ago.



     24          CHAIRMAN WEATHERWAX:  I don't want to confuse



     25     the issue.  It's just that we have to kind of focus
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      1     on what we can deliberate and what we can look at



      2     and what we can accept for this case because a lot



      3     of this is done to defend and help Mr. Amoss by



      4     throwing doubt on what we're looking for.  We can't



      5     look at things that we can't already be accepted



      6     through the judicial process that got us here.



      7          MS. NEWELL:  To the extent that you guys are



      8     deliberating and you begin to consider anything



      9     that might be a concern because it was not



     10     presented for the record, I would welcome



     11     Mr. Babbitt or Miss Ellingwood or Mr. Sacopulos to



     12     speak to that issue.  They are going to be far more



     13     familiar with the intricacies of this record than I



     14     am, but, yes, there is definitely some question as



     15     to what was provided in that filing that you may



     16     properly consider.



     17          CHAIRMAN WEATHERWAX:  Go ahead, Commissioner



     18     Lightle.



     19          COMMISSION LIGHTLE:  I have a question about



     20     that if everything wasn't presented, I have a



     21     problem with that.



     22          CHAIRMAN WEATHERWAX:  This was additional



     23     testimony or records that I received.  You didn't



     24     get this.



     25          MS. NEWELL:  Yes, she did.  Everybody received
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      1     it.



      2          COMMISSIONER LIGHTLE:  I received it.



      3          COMMISSIONER SCHENKEL:  We all got it.



      4          COMMISSION LIGHTLE:  Everything?



      5          MS. NEWELL:  You have everything.  The filing



      6     was made March 2nd.  And you guys would have



      7     received it that same day or the next day.



      8          CHAIRMAN WEATHERWAX:  I have a question for



      9     Mr. Amoss or his staff or his attorney, you're



     10     saying here that two drugs stamped for their own as



     11     Indiana's own medication chart shows.  Could you



     12     explain why we're doing something that you don't



     13     agree with on that?  I know these drugs take on a



     14     different physical nature sometimes after they are



     15     in the body of the horse.  I don't know if that's



     16     what you're trying to say.



     17          TOM AMOSS:  Yes, sir.  The two drugs you are



     18     speaking of are methocarbamol, which was what the



     19     primary laboratory said they found, and a drug



     20     called guaifenesin, which is what the split



     21     laboratory's data said was found.  Each year



     22     Mr. Gorajec presents a list, and that is part of



     23     the record, of all the drugs that we are allowed to



     24     use.  There is a withdrawal time associated with



     25     each of those.
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      1          Guaifenesin and methocarbamol are listed



      2     separately on that list.  Just as importantly, they



      3     are listed with two separate withdrawal times.  So



      4     our contention is if one is the same as the other,



      5     which they claim it is, why are there two different



      6     withdrawal times, why do you stop on one four days



      7     out but on another five days out if, indeed, they



      8     are the same thing.



      9          CHAIRMAN WEATHERWAX:  That was the question I



     10     had.  Could we get an answer?



     11          MS. NEWELL:  Mr. Babbitt could respond



     12     appropriately. I would not be the person to ask for



     13     that.



     14          MR. BABBITT:  With respect to that particular



     15     issue, the rules provide very clearly that once



     16     there is a positive, the only way that a split will



     17     be dismissed is if there is a negative finding.



     18     And the split can find either the primary drug or a



     19     metabolite of the primary drug.  Guaifenesin is a



     20     metabolite of methocarbamol.  And so, therefore, it



     21     was split.



     22          We have an affidavit in the summary judgment



     23     materials that says that's a positive.  There is no



     24     evidence in the record that that is a negative



     25     test.  They claim that it didn't confirm.  The
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      1     regulations of the Commission say the confirmation



      2     of a metabolite is sufficient confirmation of the



      3     primary drug.  That was a positive.



      4          In fact, as you read through the ALJ's



      5     decision, he said those two are enough.  That's



      6     enough.  But we went ahead and did the third one,



      7     just to make sure because if there wasn't



      8     methocarbamol in there, and they had asked for the



      9     test, we wanted to make sure that we gave them an



     10     opportunity to check that.  That's why the third



     11     test was done.  It came back positive for



     12     methocarbamol.  So they found methocarbamol, a



     13     metabolite of methocarbamol, methocarbamol, three



     14     positive tests.



     15          CHAIRMAN WEATHERWAX:  Thank you.  Commissioner



     16     Schenkel.



     17          COMMISSIONER SCHENKEL:  I'm not a lawyer so



     18     I'm not sure that I understand all the legal



     19     citations.  I'm not familiar with all them.  To me



     20     one of the issues here is the timing of all this



     21     and the time that has elapsed since the original



     22     tests.  One of your contentions, if I understand it



     23     correctly, is this should be dismissed because the



     24     rules changed since the alleged violation occurred



     25     in 2011.
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      1          I'm not sure how we would deal as a regulatory



      2     agency or how the legislature would deal with



      3     things if they started applying laws and



      4     regulations retroactively.  The whole legal



      5     arguments aside, the whole process, the whole



      6     common sense approach to that just baffles me from



      7     that standpoint.



      8          I am less than convinced that had you not



      9     drawn this out over the last three years, we



     10     wouldn't even be having that discussion.  And, yet,



     11     that seems to be one of the bases that you're



     12     arguing.  So I don't understand that logic.  I



     13     don't understand that, and I don't like that



     14     approach to doing business in that way.  If we take



     15     that action now and start applying rules



     16     retroactively, we might as well pack it in and go



     17     home and let you guys just do what you do and hope



     18     for the best.



     19          CHAIRMAN WEATHERWAX:  You're welcome to



     20     respond.



     21          MR. SACOPULOS:  First of all, we take



     22     exception with these three tests being positive.



     23     Secondly, it's important to know when the



     24     proposed --



     25          COMMISSIONER SCHENKEL:  Can I ask you a
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      1     question?



      2          MR. SACOPULOS:  Yes, sir.



      3          COMMISSIONER SCHENKEL:  If you object to those



      4     three tests being positive, I understand that I can



      5     object to what my doctor found yesterday in my



      6     tests.  But if I don't have something that disputes



      7     those or shows otherwise, then what's the basis?



      8          MR. SACOPULOS:  There is in the materials we



      9     submitted to you a letter from the state



     10     veterinarian in Louisiana disputing that.  That's



     11     in the materials given to you.



     12          But timing wise, I think it's important.



     13     First of all, there is precedent for under the



     14     doctrine of amelioration for a retroactive



     15     application if the punishment is less.  If the



     16     punishment is more severe, then proactively it does



     17     not apply backwards but it applies forward.



     18          But in terms of time, Mr. Gorajec and



     19     Mr. Babbitt are seeking 60 days from Mr. Amoss.



     20     Coincidentally, it's almost 60 days after this



     21     event, this race was run that the proposal to



     22     change the rule to one nanogram was proposed.  And



     23     in any of these tests, if you look, one nanogram,



     24     any one of these tests, if you apply the one



     25     nanogram test, there's no violation.
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      1          COMMISSIONER SCHENKEL:  Sorry to challenge



      2     you.



      3          MR. SACOPULOS:  Sure.  Go right ahead.



      4          COMMISSIONER SCHENKEL:  Sixty days, that



      5     doesn't sound right because as I understood it, the



      6     original was in 2013.  The rules changed in 2014.



      7     That's not 60 days.



      8          MR. SACOPULOS:  But that's when the proposal



      9     was made.  The new rule, you're correct, was



     10     adopted in April of 2014.



     11          COMMISSIONER SCHENKEL:  Right, but that's --



     12          MR. SACOPULOS:  But there was consideration of



     13     a change in position in advance of the change.



     14          COMMISSIONER SCHENKEL:  There's a lot of



     15     considerations and proposals going on across the



     16     street right now in the legislature, and we're not



     17     going to -- well, I'm sorry.



     18          MR. BABBITT:  May I speak to that issue?  The



     19     race was run October 21, 2011.  The Commission's



     20     action was almost two and a half years later, not



     21     60 days later.  So that's a misstatement.



     22          CHAIRMAN WEATHERWAX:  Any other questions from



     23     the Commission?  Comments?  Thoughts?  Thank you.



     24          MR. SACOPULOS:  Thank you.



     25          TOM AMOSS:  Thank you.
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      1          CHAIRMAN WEATHERWAX:  We have, as Holly



      2     pointed out, several options.  I will repeat them



      3     for you because I have them right here.  We can



      4     affirm, modify, dissolve, or remand this case



      5     before us.  Affirm means that this goes forward



      6     just as we heard today by our counsel.



      7          I guess if you modify, change, dissolve, or



      8     send back to the ALJ is another decision that we



      9     could make.  But I think you understand that the



     10     summary judgment is pretty well clearly spelled out



     11     even in the General Assembly as to what our true



     12     authority is.  So this is why we're here.  This is



     13     why we're a part of this.  Of course, we, as



     14     Commissioners, are charged with trying to maintain,



     15     and we must maintain the highest integrity we can



     16     for the racing industry and this state and this



     17     country.



     18          So we're going to have to make a decision



     19     based upon the evidence that we have.  I guess



     20     that's the answer to our deliberation.



     21          COMMISSIONER PILLOW:  Holly, did you say we



     22     can deliberate?



     23          MS. NEWELL:  You may.



     24          CHAIRMAN WEATHERWAX:  We can deliberate.



     25          MS. NEWELL:  You are going to do it on the
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      1     record.



      2          CHAIRMAN WEATHERWAX:  We can ask questions of



      3     ourselves, but we are going to be a part of this.



      4          COMMISSIONER PILLOW:  Okay.



      5          MS. NEWELL:  Robin will be recording it so



      6     please speak up so she can hear you.



      7          COMMISSIONER SCHENKEL:  For the sake of just,



      8     I mean, I think we need a motion on the floor.



      9          MS. NEWELL:  If you are prepared to do so,



     10     absolutely.



     11          COMMISSIONER SCHENKEL:  Well, I think we ought



     12     to have a motion so it generates the discussion so



     13     we know what we're discussing.  Otherwise, we would



     14     be discussing a variety of hypotheticals.  So let's



     15     narrow it down.



     16          I would move that we uphold the ALJ's



     17     recommendations.



     18          MS. NEWELL:  Both of them.  You have the



     19     Motion to Dismiss and the Motion for Summary



     20     Judgment.  The dismissal was denied.



     21          COMMISSIONER SCHENKEL:  Then we can begin the



     22     discussion.



     23          CHAIRMAN WEATHERWAX:  And then we need a



     24     second.



     25          COMMISSIONER SCHENKEL:  And then that motion
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      1     may or may not prevail, but at least we have a



      2     formal motion on the floor.



      3          MS. NEWELL:  We have a motion from



      4     Mr. Schenkel.



      5          COMMISSIONER PILLOW:  I have a question.  For



      6     both attorneys, and Tom just mentioned, why is



      7     there so much difference in your thought process on



      8     summary judgment?  Neither one of you were on the



      9     same page about the same term.  You can both make



     10     it brief.



     11          MR. BABBITT:  Unfortunately, oftentimes



     12     attorneys are not on the same page on legal issues.



     13     This would not be the first time.  And instead of



     14     making the argument to you again, I would simply



     15     say that we are not on that page for the very



     16     reasons that the administrative law judge, who was



     17     an independent decider.  He sat as a judge on this



     18     matter.



     19          He said at page five "After obtaining those



     20     materials for summary judgment, Amoss made no



     21     substantive challenge to the evidence designated by



     22     staff.  Neither did he claim that additional



     23     discovery was necessary nor did he ask for a



     24     continuance of the summary judgment hearing, which



     25     took place on October 30, 2014, over three months
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      1     after he received the materials."  He goes on at



      2     page six and says "But as far as designating any



      3     evidence in response to the Motion for Summary



      4     judgment is concerned, he has done nothing."



      5     Inactivity is not an adequate response to staff's



      6     designation about evidence.



      7          Our position is consistent with the ALJ's.



      8     You've got to follow the rules.  You have to do it



      9     appropriately.  You can't sandbag the ALJ and come



     10     up with something from Louisiana that was never



     11     presented to the ALJ and say, here, this makes a



     12     genuine issue on the science and come to the



     13     Commission and say, by the way, we're going to try



     14     to throw all this stuff up against the wall so we



     15     can now have you decide on information we never



     16     decided to make available to him after months and



     17     months of having the opportunity to do so.



     18          CHAIRMAN WEATHERWAX:  Mr. Sacopulos.



     19          MR. SACOPULOS:  Thank you.  Summary judgment



     20     is the ultimate end of the case.  You're putting



     21     somebody out without allowing them to try the case.



     22     In this case these tests themselves create a



     23     material issue of fact, which is whether or not



     24     there is methocarbamol or not.  We have one test



     25     that says there is.  There's one test that
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      1     estimates it, the third lab, that Doctor Sam's test



      2     is an estimation.  And the third is one that shows



      3     a metabolite but not methocarbamol.



      4          The tests were done by different techniques;



      5     one using a liquid technique, one using a gas



      6     technique.  And so I think the exact outcome of



      7     these tests is at dispute.  And that is the heart



      8     of the issue is whether or not you have a primary



      9     and a split that are confirming.



     10          CHAIRMAN WEATHERWAX:  Thank you.



     11          MS. NEWELL:  Just as a point of clarification



     12     because the Commission did raise the issue, the



     13     letter from Louisiana Doctor Garber, when was that?



     14     Is that under proper consideration?  I can't tell



     15     the timing on that.  Was that presented to the ALJ



     16     for consideration?



     17          MR. BABBITT:  It was not presented to the ALJ



     18     for consideration.  That's clear by the order.



     19     There were materials that were referenced in the



     20     objections which were never presented to the ALJ.



     21     Certainly nothing was designated.  Then there was



     22     information in Mr. Amoss's response.  For the



     23     record, we are objecting to the consideration of



     24     any of those things.



     25          Having said that, we understand that you, like
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      1     judges, have the right to see anything that anybody



      2     files, but it's assumed that you will only rely on



      3     the things that you are supposed to rely on.



      4     That's the way that both the judges and an



      5     administrative agency would consider materials.



      6     But the answer is no.  As is clear from his order,



      7     that was not designated.  And if it came in, it may



      8     have come in with the materials from Mr. Amoss.  I



      9     don't remember.



     10          MS. NEWELL:  The Parker affidavit is included



     11     in the March 2nd filing.



     12          MR. BABBITT:  In the March 2nd filing.  That



     13     was not a designation.



     14          MS. NEWELL:  I just wanted to clarify that.



     15          TOM AMOSS:  May I respond to that, please.



     16          CHAIRMAN WEATHERWAX:  Yes, please.



     17          TOM AMOSS:  In the materials you have the



     18     motion to dismiss way back in 2012 when we said the



     19     primary sample did not match the split finding



     20     samples.  Those materials were submitted to the



     21     ALJ.  One of the things presented to him at that



     22     time was the affidavit from Doctor Garber that he's



     23     referring to.  So that actually was part of the



     24     record with the ALJ back in 2012.



     25          CHAIRMAN WEATHERWAX:  Is that true?
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      1          MR. BABBITT:  That was a part of an underlying



      2     submission we made that was never designated as a



      3     material issue.  You have to do two things.  You



      4     have to submit an affidavit, and then you have to



      5     come forward.  That affidavit does not address the



      6     issue nor did they argue it.  You won't find it in



      7     the filings or the argument that they made to the



      8     ALJ.



      9          CHAIRMAN WEATHERWAX:  Thank you.



     10          COMMISSION LIGHTLE:  I understand that, this



     11     whole situation.  I understand all this.  My



     12     problem with it, I think, is the penalty phase and



     13     exactly what the penalty is.  That's what my



     14     question is.



     15          CHAIRMAN WEATHERWAX:  You're saying that you



     16     would rather -- of course, we have a motion to



     17     accept everything as we have it presented.  We



     18     don't have a second.  But you're saying you're



     19     leaning more towards a modification?



     20          COMMISSION LIGHTLE:  Yeah, of the penalty.  I



     21     think that's my -- that's the only thing I'm



     22     concerned about.  I think everything else is pretty



     23     much stated, you know.  It happened.  That's what



     24     it was.  It's all lined out.  I don't see any



     25     argument to it, but the penalty part is what I
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      1     question.  That's my only question.



      2          CHAIRMAN WEATHERWAX:  We better finish what we



      3     started here first.



      4          COMMISSION LIGHTLE:  I just think that I would



      5     like for us to think more about -- he needs to



      6     be -- there has to be a penalty obviously but how



      7     much of a penalty.  Can we think about that?



      8     That's the only thing I'm saying.



      9          CHAIRMAN WEATHERWAX:  That's obviously



     10     something we can do.  We have the ability to change



     11     this, modify the ruling or the ALJ's opinion.  But



     12     do I have a second to Commissioner Schenkel's



     13     motion to accept everything as submitted?



     14          COMMISSIONER SCHENKEL:  Or you can make



     15     another motion.



     16          CHAIRMAN WEATHERWAX:  It could die for a lack



     17     of a second.  All right.  Commissioner Lightle.



     18          COMMISSION LIGHTLE:  I won't second that



     19     motion because I think that we should discuss the



     20     penalty part of this.



     21          CHAIRMAN WEATHERWAX:  So you withdraw your



     22     motion?



     23          COMMISSIONER SCHENKEL:  Yes, sir.



     24          CHAIRMAN WEATHERWAX:  So now let's have a



     25     discussion on what we can agree upon.
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      1          COMMISSION LIGHTLE:  I'm just one up here.



      2     You all do your thing, but I think we don't have to



      3     throw this strong of a penalty at him.  I think the



      4     situation is that it's pretty well been proven what



      5     the situation is.  But I think the penalty phase



      6     is, it's more than what it should be by what we've



      7     seen before.



      8          MS. NEWELL:  You can have the parties speak to



      9     this.  Executive Director Gorajec is the one that



     10     recommended the 60 days penalty.  He can speak to



     11     it or you can consider it amongst yourselves,



     12     however you want to approach this.  But with



     13     respect to the calculation of the penalty, that



     14     started with Commission staff, and you're welcome



     15     to ask them about that.



     16          COMMISSION LIGHTLE:  I know you talked about a



     17     30 day and then it went into a 60 day.  I would



     18     like that clarified as to why the 60 day and 5,000



     19     and taking horses.  I'm just looking at the whole



     20     penalty phase.  And I think it's pretty severe.  So



     21     I would like to ask the question.  Maybe we could



     22     talk about that.



     23          JOE GORAJEC:  One of the things we do as



     24     Commission staff, and this usually starts with the



     25     stewards at the Thoroughbred meet, is when we get a
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      1     positive test, we run the fines and the suspensions



      2     list from the ARCI, Association of Racing



      3     Commissioners International, that has a history on



      4     all the licensees and all of the rulings against



      5     them so we can look at what the prior violations of



      6     an individual is.



      7          And the model rule that we consider in



      8     assessing penalties is the ARCI model rule, and



      9     it's referenced in our own rules for Commission



     10     staff to consider and the Commission to consider.



     11     And it's a graduated, it's a graduated penalty



     12     scheme in that there's a penalty for a first



     13     offense, then a second offense, and then a third



     14     offense within a 365-day period.  And that's what



     15     we looked at.



     16          And we also look at, there's different



     17     categories of drugs.  And the penalties that are



     18     recommended take into account the categories.  So



     19     there are, a Category A would call for a very



     20     severe penalty, a Category B less, and a Category C



     21     even less than that, but you have to pay the price



     22     for multiple violations.



     23          Well, when you looked at Mr. Amoss' record --



     24     I don't have it in front of me so I'm giving you, I



     25     think, a very good estimate of what his record was
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      1     when we looked at it.  He had a naproxen positive.



      2     And I think it was November or December of 2010.



      3     It's a Class C.  In a Class C first offense there



      4     is no, there is no suspension.  There's a fine, no



      5     suspension.



      6          Then he gets a positive test at Churchill



      7     Downs in May for, guess what drug?  Methocarbamol,



      8     the same drug that we are talking about for this



      9     positive.  So now he's got a second positive test,



     10     methocarbamol, in May.



     11          Early October he gets another positive,



     12     methocarbamol at Keeneland.  Late in October he



     13     gets another positive, methocarbamol in Indiana.



     14     Then, like, the day after, he gets another



     15     methocarbamol positive.  So in that window he's got



     16     one, two, three, four, five positive tests.  We



     17     don't count the one that came after ours.



     18          Now, in this grid that you consider from the



     19     RCI; first positive test, no suspension; second



     20     positive test, 15 days; third positive test, 30



     21     days.  Now, they don't even have, they don't even



     22     have a recommended penalty for a fourth event.



     23     They're not even thinking that someone is going to



     24     get four violations in the same year.  Mr. Amoss



     25     got four violations.  But the grid doesn't even
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      1     take that into account.



      2          Mr. Amoss said something about Kentucky.  I'm



      3     going to say something about Kentucky.  Kentucky



      4     failed Mr. Amoss.  Okay.  If Kentucky, if Kentucky



      5     went by the ARCI drug classification guidelines, if



      6     they went by their model rules, when Mr. Amoss got



      7     a positive test in May at Churchill Downs, okay,



      8     they should have called him in and said, you know



      9     what, Tom, this is your second violation.  You got



     10     a naproxen.  You got a naproxen in Louisiana.  This



     11     is your second one.  So you're going to get a



     12     15-day suspension.  And, oh, by the way, you better



     13     find out the source of this problem and clean it up



     14     because the next one is going to cost you 30 days.



     15          Did Kentucky do that?  They did not do that.



     16     That's Tom Amoss.  We're going to let it slide.



     17     Okay.  We're not going to, we're not going to



     18     impose the ARCI model rules on Mr. Amoss.  Okay.



     19     We're just going to give him a fine.  It's a



     20     parking ticket.  Just give him a fine.  Okay.



     21          So he gets another one.  He gets another one



     22     in October at Keeneland.  And he gets one later at



     23     Keeneland.  So when Kentucky gives him a fine for



     24     his third offense, and let's, let's, let's take,



     25     let's take the situation where he wasn't notified
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      1     of the early October and the late October



      2     methocarbamol positives in Kentucky until, let's



      3     say, sometime after the fact.  So let's consider



      4     those as one, just for the sake of discussion.



      5          Kentucky should have given him 30 days.  It's



      6     a third offense; a naproxen, then methocarbamol in



      7     May, and then two methocarbamols in October.



      8     That's just in Kentucky, not even counting the



      9     methocarbamol he had here in Indiana.  Okay.  So



     10     not only did Kentucky not follow their own model



     11     rules, they didn't follow their own rules.  Okay.



     12          In Kentucky you don't have to consider a



     13     violation, a penalty that occurs in another state.



     14     So they didn't have to consider what happened in



     15     Louisiana, but they should have considered their



     16     own.  They should have considered their own.  They



     17     should have considered what happened in May when



     18     they gave in October.  No, they didn't do it.



     19          That's one of the problems with this industry.



     20     One of the problems with this industry, and if you



     21     read the trade journals and you listen to what the



     22     fans are saying, they are sick and tired of having



     23     people get drug infraction after drug infraction,



     24     after drug infraction, after drug infraction and



     25     getting slapped on the hand.  These aren't parking







�



                                                           50



      1     tickets where you pay a few dollars, and then you



      2     go about your business.



      3          These aren't, these aren't significant drugs.



      4     Okay.  I agree a hundred percent with Mr. Amoss.



      5     These are therapeutic medications.  Okay.  And if



      6     he got a therapeutic medication violation at



      7     Indiana Grand, and it was his first one, and it was



      8     a Class C, he would have paid a fine, no



      9     suspension.  And that's what it would be.  But it



     10     wasn't his first one.  It was his first one here,



     11     but it wasn't his first one in 365 days, which



     12     you're supposed to consider.



     13          COMMISSION LIGHTLE:  So Indiana does consider



     14     all of them?



     15          JOE GORAJEC:  Yes.  And, quite frankly, the



     16     model rules suggest that you consider all of them



     17     because if you didn't, a trainer can go from one



     18     state to another state, to another state, to



     19     another state and get one positive after another



     20     positive, after another positive, after another



     21     positive, and they would all be first offenses.



     22     That's not the way it's supposed to work.



     23          You're supposed to, you're supposed to get



     24     penalized more significantly for a second and third



     25     and fourth violation.  And one of the things that
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      1     Mr. Amoss says is that, you know, these are, these



      2     are therapeutic medications.  And he's absolutely



      3     right, but that's taken into account by the penalty



      4     scheme.



      5          We're citing him for the lowest caliber of,



      6     one of the lowest calibers of the penalty scheme.



      7     We're not, we're not, we're not saying he's got a B



      8     violation or an A violation.  We're talking about a



      9     C violation, which are really pretty modest.  But



     10     if you get, you know, a second and a third and a



     11     fourth, then you should have it increased.



     12          So, again, I don't think -- he cites Kentucky.



     13     Kentucky didn't do what they were supposed to do,



     14     and we're living with it because if Kentucky called



     15     him in, if Kentucky called him in and said, Tom,



     16     you're getting 15 days; your next one, okay, you're



     17     going to get 30 days, you better find out the



     18     problem, we would have never even had this problem



     19     probably because he knew he'd be facing a penalty.



     20     He knew he'd be facing a fine.  Okay.



     21          In my mind we're not here because -- he's got



     22     a methocarbamol in October.  He's got another one



     23     the day after in Keeneland.  Okay.  We're here



     24     because he doesn't want to serve a suspension.  The



     25     other ones he took.  I mean, he didn't appeal
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      1     those.  He just wrote a check.



      2          COMMISSION LIGHTLE:  Okay.  Thank you.



      3          MR. SACOPULOS:  May I respond to this.



      4          CHAIRMAN WEATHERWAX:  Yes because we raised



      5     these questions.



      6          MR. SACOPULOS:  The Indiana Horse Racing



      7     Commission has historically adopted the theory of



      8     consolidation without notice.  And that is where



      9     someone has a positive, presumably a positive.  And



     10     then another race is run without the person having



     11     gotten the result, and then another race.  You see



     12     that in Standardbred.  That is the, that is at its



     13     heart part of the tripelennamine problem this



     14     Commission is facing where Standardbred people run



     15     far more frequently.



     16          MS. NEWELL:  Pete, we're not going there



     17     today.



     18          MR. SACOPULOS:  What I'm saying is there are



     19     plenty of examples before this commission that



     20     would allow these positives, alleged positives to



     21     be consolidated to one, to be considered or



     22     condensed to one.



     23          With regard to Mr. Gorajec's comments about



     24     Kentucky, I don't think there's anything before



     25     this commission indicating preference for
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      1     Mr. Amoss.  What is clear and before the Commission



      2     is he's been punished for those in the state of



      3     Kentucky.  The other thing is if you want to have



      4     somebody appear before you that's a trainer



      5     licensed in this state, you will find nobody,



      6     nobody that has tested more than Mr. Amoss.  He's



      7     been the leading trainer.  The way you get that is



      8     you get a lot of wins.  And when you get a lot of



      9     wins, you get a lot of tests.  He's as tested as



     10     anybody is.



     11          COMMISSIONER PILLOW:  Pete, you said something



     12     about alleged?



     13          MR. SACOPULOS:  We do not believe these are



     14     positives.  We do not believe these three tests are



     15     positive.



     16          COMMISSIONER SCHENKEL:  Thank you.



     17          MR. SACOPULOS:  Also, Mr. Amoss has reminded



     18     me that part of the consideration here is that we



     19     would ask the Commission, as it normally does, to



     20     consider all mitigating factors, many of which



     21     Mr. Amoss addressed in his presentation.



     22          COMMISSIONER SCHENKEL:  Where is your evidence



     23     that disputes the findings of whether or not



     24     they're positive?



     25          MR. SACOPULOS:  The affidavit supplied from
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      1     the veterinarian, state of Louisiana.



      2          COMMISSIONER SCHENKEL:  One letter.  Okay.



      3          TOM AMOSS:  Besides that one letter from that



      4     chemist who is someone we hired to examine that, we



      5     also have a document from your own veterinarian,



      6     Doctor Sams, where he is asked the question about



      7     this conversion from methocarbamol to guaifenesin,



      8     which the split sample says they did.  And the



      9     letter is in there.  And it specifically says that



     10     Doctor Sams knows of no test, this is a quote,



     11     where methocarbamol could be converted completely



     12     into guaifenesin, which is what the lab at UC Davis



     13     said they did.



     14          On top of that, Mr. Gorajec is right about the



     15     penalties, but he's leaving out a very important



     16     part of the ARCI rules, which says those penalties



     17     that he has described are minus mitigating



     18     circumstances.  So, yes, I guess you can say that's



     19     true, but he's not telling you the mitigating



     20     circumstances are part of the penalty that the ARCI



     21     says.  He mentions a number of positives.



     22          I just want to remind for the record that I



     23     gave an example of someone that had four positives



     24     in Indiana this year within a month and was only



     25     fined.  Again, as I said in my statement, I just
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      1     want to be treated like everyone else.



      2          MR. SACOPULOS:  Thank you.



      3          CHAIRMAN WEATHERWAX:  Thank you.  Okay.  We



      4     now have a better understanding, Commissioner



      5     Lightle, of the penalties.  I think that speaks to



      6     how we got here and maybe what the recommendation



      7     was for this severe action.



      8          Now we have to go back to the original



      9     subject, I guess, of the original discussion before



     10     us.  We can affirm, modify, I guess, dissolve, or



     11     remand.  And I would like to have a motion.



     12          I will make the motion that we affirm both



     13     charges after hearing this full testimony.



     14          COMMISSIONER SCHENKEL:  I will second that.



     15          CHAIRMAN WEATHERWAX:  We have a second.  Now,



     16     any discussion?  Now we're going to vote.  Call for



     17     the question.  Those in favor of this motion,



     18     please raise your right hand.



     19          COMMISSIONER SCHENKEL:  (Raises right hand.)



     20          COMMISSIONER PILLOW:  (Raises right hand.)



     21          CHAIRMAN WEATHERWAX:  (Raises right hand.)



     22     Three to one.  I believe that's a majority.



     23          MS. NEWELL:  It is.



     24          CHAIRMAN WEATHERWAX:  Because Commissioner



     25     McCarty is not here.
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      1          MS. NEWELL:  Right.



      2          CHAIRMAN WEATHERWAX:  It passed three to one



      3     to  affirm.  Thank you.  Go ahead.



      4          MR. BABBITT:  Given that the Commission has



      5     affirmed the ALJ's determination, I simply wanted



      6     the Commission to be aware that the practice is



      7     then to start the suspension on the first day of



      8     the race meet in Indiana, which I believe is



      9     April 21st of 2015.  So that would be the



     10     intention of the staff.  I'm only telling the



     11     Commission that so they know that that is when the



     12     60 days would begin.



     13          MS. NEWELL:  Is that the wish of the



     14     Commission?



     15          CHAIRMAN WEATHERWAX:  Yes.



     16          MS. NEWELL:  I want to make sure the order.



     17          CHAIRMAN WEATHERWAX:  Counsel, is there any



     18     other steps that these people take now or is this



     19     final?



     20          MS. NEWELL:  This is not final.  I wanted to



     21     speak to that a little bit right here now.  What is



     22     taking place is a really important step, but it's



     23     not over.  I will write up an order reflecting what



     24     your wishes were.  However, Mr. Amoss has the right



     25     to further appeal.  He may take this case to the







�



                                                           57



      1     trial court.  If it goes that far, the court may or



      2     may not rule with the Commission.



      3          The bottom line and the important part is



      4     though, I would admonish you not to speak to



      5     Mr. Amoss or Mr. Babbitt or Mr. Gorajec about this



      6     particular case.  If there are questions, they can



      7     come to me, and the parties can come to me as well.



      8     We need to continue to have this separation because



      9     this continues to be a live case.



     10          CHAIRMAN WEATHERWAX:  I hear you.  Okay.  We



     11     thank you.



     12          Well, now the next item on our agenda is Lea.



     13     Well, maybe before we do that, if you have to feed



     14     your meter or do something, let's take a 15-minute



     15     break.



     16          (A brief recess was taken.)



     17          CHAIRMAN WEATHERWAX:  If I could have your



     18     attention, please.  Legal staff has asked that I



     19     make a point of clarification for the vote on the



     20     record.  Holly.



     21          MS. NEWELL:  Yes, I believe that the record



     22     will reflect a three-to-one vote on the Amoss



     23     matter.



     24          Commissioner Lightle, was your vote a nay vote



     25     or was it an abstention?
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      1          COMMISSION LIGHTLE:  Abstention.



      2          MS. NEWELL:  If the record could reflect a



      3     three-zero vote with Commissioner Lightle



      4     abstaining, please.



      5          CHAIRMAN WEATHERWAX:  Thank you.  Now, back to



      6     our agenda.  Lea, you're going to give us an update



      7     on the litigation.



      8          MS. ELLINGWOOD:  I am, Chairman.  For those of



      9     you who are new to the Commission since the last



     10     time we had a litigation update, just let me know.



     11     We like to keep the Commission updated with respect



     12     to litigation that's been initiated against the



     13     Commission itself or against staff members who are



     14     acting in their professional capacity.



     15          In 2010 Commission staff --



     16          CHAIRMAN WEATHERWAX:  If I could have the



     17     discussion in the back please stop.  Go ahead.



     18          MS. ELLINGWOOD:  In 2010, the Commission staff



     19     received a complaint that included some fairly



     20     disturbing allegations of animal abuse and neglect.



     21     That complaint prompted an investigation by the



     22     Commission staff into Mr. Eddie Martin, which



     23     included a consensual entry on his farm in Florida.



     24          Mr. Martin, who is a former IHRC commissioner



     25     and a former executive director of ITOBA, initiated
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      1     a lawsuit against the IHRC in the Marion County



      2     Superior Court claiming that he had suffered, and



      3     I'm quoting, a near complete loss of his business



      4     and enormous injury to his person as a result of



      5     staff's investigation to the tune of approximately



      6     $13 million.



      7          On January 22nd of this year as a result of



      8     Mr. Martin's agreement to drop this case, the court



      9     dismissed Mr. Martin's state claim against the



     10     Commission.  Mr. Martin also filed a federal



     11     lawsuit against the Commission for $13 million as a



     12     result of our investigation.  That suit was also



     13     dismissed by the court upon party agreement.



     14          Mr. Martin received no award of funds as a



     15     result of this lawsuit and is permanently barred



     16     from initiating future litigation on these claims.



     17     This is the final three lawsuits Mr. Martin had



     18     filed against the Commission.  In addition to the



     19     state and federal lawsuit regarding staff's



     20     investigation, Mr. Martin had previously filed an



     21     appeal of his exclusion, which was ultimately



     22     determined by the Court of Appeals who found in



     23     favor of the Commission.



     24          If there are any questions, I am happy to



     25     answer them.
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      1          CHAIRMAN WEATHERWAX:  So in a nutshell, is



      2     this a final chapter of this total situation?



      3          MS. ELLINGWOOD:  It is.  The litigation, I



      4     can't remember when the Court of Appeals case



      5     regarding the exclusion began, but as you can tell,



      6     it's been a number of years.  So the staff is very



      7     happy with the resolution.



      8          Mr. Martin had named the Chairman personally



      9     in his lawsuit, the Executive Director Joe Gorajec.



     10     And he also named the Director of Security Terry



     11     Richwine in his lawsuit.  While I can't speak for



     12     them, I suppose they are probably pretty happy this



     13     has come to an end.



     14          CHAIRMAN WEATHERWAX:  Thank you.  Very good.



     15     Any other discussions from the Commission?



     16          The next, Joe, do you want to give us an



     17     update on this cobalt testing that we implemented



     18     last year?



     19          JOE GORAJEC:  Yes, Mr. Chairman.  Items four,



     20     five, and six on the agenda are all cobalt related,



     21     and they are all intertwined.  I just want to



     22     remind the Commission that back in September when



     23     the Commission passed the rule regarding the



     24     regulation of cobalt, one of the things that they



     25     asked Commission staff to do is come back prior to
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      1     the commencement of the 2015 race meets with any



      2     proposed changes, and also come back and report on



      3     any activity with regard to new science or any



      4     activity with regard to movement within the



      5     industry nationally or internationally regarding



      6     the subject of cobalt regulation.



      7          And that is a way of bringing item number five



      8     to the Commission.  That's the introduction of



      9     Doctor Dionne Benson.  Doctor Benson is the



     10     executive director of the RMTC, the Racing



     11     Medication and Testing Consortium.  And she's



     12     appeared before us before.  And even though the



     13     regulation of cobalt nationally is moving forward,



     14     it's moving forward at a pace slower than I and a



     15     lot of like-minded people would like.



     16          Having said that, it's through Doctor Benson



     17     and the good work of the RMTC that this item is on



     18     the agenda of racing regulators.  And Doctor Benson



     19     and the RMTC are the primary movers in protecting



     20     the integrity of the sport in the animal safety and



     21     welfare regarding cobalt.  So she is probably the



     22     best person in the country to give the Commission



     23     an update on where we stand nationally with regard



     24     to potential cobalt regulation.



     25          I would like to introduce Dionne, and I also
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      1     would thank her from coming up from Lexington to



      2     visit with us.  She came early just so the



      3     Commission knows on late notice.  Doctor Benson



      4     arrived in Lexington yesterday afternoon to sit



      5     down and meet with the practicing Standardbred



      6     veterinarians.  And it was a great meeting to have



      7     the veterinarians all in one place where they could



      8     ask good questions and get intelligent answers.  I



      9     thank Doctor Benson for that.



     10          CHAIRMAN WEATHERWAX:  Welcome, Doctor.



     11          DOCTOR BENSON:  Thank you.  I appreciate the



     12     opportunity to speak with you.



     13          Just to give you a little update on cobalt,



     14     we've since last September, there's been a little



     15     bit more research in the area.  We have a group in



     16     Kentucky that has done some research and done some



     17     administration studies of cobalt.  And they have



     18     done administrations of cobalt at what were



     19     reported levels from practitioners.  I think the



     20     total level was 1.5 milligrams per pound.



     21          And to be honest with you, I've seen the



     22     videos that are associated with these



     23     administrations, and they're a little bit



     24     disturbing for me as a vet and someone who has



     25     horses.  The horses are sweaty.  They're colicky.
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      1     They are uncomfortable.  None of the horses had



      2     permanent symptoms.



      3          They all recovered, but it was certainly



      4     repeated every time these horses -- these horses



      5     received multiple administrations.  The purpose was



      6     to see if there would be an effect on the red blood



      7     cell production or erythropoietin production, which



      8     is why we understood cobalt was being used.  I can



      9     tell you from the tests they did, there was no



     10     change in the erythropoietin.  So even though it's



     11     being administered for this purpose, we can't



     12     determine it's actually working for that purpose.



     13     But what it is is it's a little bit disturbing to



     14     see the horses and how uncomfortable they are and



     15     how unfortunate for them to have to go through this



     16     for something that isn't producing an effect.



     17          But we are looking at it from a horse welfare



     18     and safety aspect, which is why we are continuing



     19     to set a threshold.  The issue with cobalt, and



     20     we've gone through this before, so I won't belabor



     21     the point, but it's an endogenous substance.  It's



     22     there normally.  We can't say the presence of



     23     cobalt in and of itself is a violation of any rule



     24     because it is in the environment.  It's in the



     25     feed.  There's a minimum daily requirement for
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      1     horses.



      2          What we can say is we don't know of any



      3     reported case where a horse has been cobalt



      4     deficient.  So horses get enough from the



      5     surroundings.  Even in racing we have things like



      6     vitamin jugs, which have cobalt in them in small



      7     amounts.  There are some supplements that have



      8     small amounts of cobalt.  There are some



      9     supplements that have very large amounts of cobalt.



     10          So I think the goal going forward for us has



     11     been to separate what constitutes normal treatment



     12     for a racehorse versus these high dose cobalt



     13     chloride salts.  And, ultimately, where it's going



     14     is we're coming into what we are considering a



     15     tiered approach to this issue where we look at --



     16     the Scientific Advisory Committee has met and



     17     discussed this.  It has not gone before the RMTC



     18     board yet so it's not a recommendation.  But



     19     essentially what they recommended looking at is a



     20     tiered approach with a low threshold of about



     21     approximately 25 parts per billion, which would



     22     equate with a low overage.  So almost like the Bute



     23     rule had been tiered at two milligrams and



     24     five milligrams, this one would have, the



     25     thresholds that have been proposed so far have been







�



                                                           65



      1     25 and 50, but it's a multi-tiered approach to



      2     recognize there is a potential to get an overage



      3     between 25 and 50 with supplementation.  Now, it's



      4     excessive supplementation of a horse, but you can



      5     get there without the use of strict cobalt salts.



      6     So we are recognizing that that's not appropriate



      7     treatment necessarily of a horse, but certainly if



      8     you're over 50, you're at the point where you have



      9     to use cobalt salts to get it there from all of the



     10     products that we have seen.



     11          CHAIRMAN WEATHERWAX:  Question.  We



     12     implemented the .25 as a threshold.



     13          DOCTOR BENSON:  Yes.



     14          CHAIRMAN WEATHERWAX:  How does that fit with



     15     what you're seeing and studying and the science?



     16          DOCTOR BENSON:  Sure.  So what we've seen is



     17     if we have populations of horses that are research



     18     horses that we can control what they get, we feed



     19     them normally.  We don't give them vitamin jugs.



     20     The natural baseline in a horse, there isn't a



     21     horse that's been in that natural baseline



     22     population to my knowledge that is over two parts



     23     per billion, I believe.  And so we know that that



     24     normal level is very low.



     25          Now, we've also looked at a group of
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      1     racehorses.  I want to say it's about 1400



      2     racehorses that we've looked at, a combination of



      3     Standardbred, Thoroughbred, and Quarter Horses,



      4     including the ones that came out of the study here



      5     in Indiana or the results of testing here in



      6     Indiana.  These are post-race racehorses.



      7          And largely what you see is you see a large



      8     group of horses under ten parts per billion.



      9     Sixty percent of the horses are under ten parts per



     10     billion.  Then you see another percentage that are



     11     above 10 but below 20.  And you get very small



     12     until you see these huge outliers where you've got



     13     numbers like 4800 and 1100, just these really large



     14     numbers.



     15          One of the things we are trying to do because



     16     though are post-race samples, and we don't know how



     17     these horses have been treated or what they've been



     18     administered.  We're working with a biostatistician



     19     and an epidemiologist to be able to say above this



     20     number, these horses should be excluded from any



     21     determination because they have clearly been



     22     treated with cobalt salts.



     23          That's kind of where we are now.  We have our



     24     base recommendation and the Scientific Advisory



     25     Committee, they asked for this extra step to be
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      1     done.  Hopefully, we will see a change or we will



      2     see confirmation of the numbers that we've looked



      3     at.  I think the other thing we have noticed across



      4     the country is where commissions have started to



      5     regulate this substance, the numbers have decreased



      6     significantly.



      7          CHAIRMAN WEATHERWAX:  That's what we're seeing



      8     here.  That's what we are going to hear and talk



      9     about.  How many states have implemented a program



     10     like we did?



     11          DOCTOR BENSON:  There is no state that has



     12     implemented a bright line test that is tied to a



     13     policy.  Minnesota has had a test where if you're



     14     above a hundred parts per billion, you get put on



     15     the vet's list until you're off.  The trainer is



     16     required or the owner or trainer is required to pay



     17     for the testing.



     18          California has implemented a similar practice,



     19     but they, I believe, go down to 25 parts per



     20     billion.  New York has implemented a testing



     21     program where they say they are testing for cobalt,



     22     but they haven't actually identified a threshold



     23     that will trigger any activity.  But I can tell



     24     you, and Kentucky hasn't implemented a specific



     25     threshold, but they have begun telling trainers and
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      1     owners when they do out of competition testing,



      2     that one of the substances they are looking for is



      3     cobalt.  In each of those instances, even without a



      4     specific regulation, they have seen their numbers



      5     drop precipitously.



      6          I think it's something that's definitely



      7     amenable to regulation, as you have seen.  But I'm



      8     hopeful that by the RCI convention in April, we



      9     will have a suggestion for them, a recommendation.



     10     It is then ultimately up to them to determine how



     11     they want to treat it.



     12          CHAIRMAN WEATHERWAX:  So this will be a topic



     13     of discussion at the national convention.



     14          DOCTOR BENSON:  Yes.  Our intention is to file



     15     it as a -- provided it gets through the RMTC board,



     16     we intend to bring it for the RCI.  Of course,



     17     their prerogative and whether they want to hear it.



     18          CHAIRMAN WEATHERWAX:  Thank you.  Any other



     19     questions from our Commission?



     20          JOE GORAJEC:  I have one question.  You gave



     21     us a status report on where we're at nationally.



     22     Can you comment on where internationally the racing



     23     industry is on cobalt?



     24          DOCTOR BENSON:  Sure.  The Australians have a



     25     200 nanogram rule currently in urine or 200 parts
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      1     per billion.  There's been a large body of data



      2     collected.  And there's been an international study



      3     done, of which the RMTC is a part.  The



      4     recommendation that is coming from that group will



      5     likely cut the urine threshold to a hundred, and



      6     the blood recommendation will probably, from that



      7     group for an international level, will probably be



      8     two tiered, one for race day and one for out of



      9     competition testing.  And the race day will be, I



     10     believe it will end up in the single digits.  I'm



     11     not sure exactly where.  And the out of



     12     competition, the last number I've heard was 12 to



     13     15.



     14          CHAIRMAN WEATHERWAX:  Go ahead.



     15          COMMISSIONER PILLOW:  Doctor Benson, you said



     16     that Indiana is the only state that has this



     17     threshold?



     18          DOCTOR BENSON:  Yes.



     19          COMMISSIONER PILLOW:  Why do you think the



     20     reason the rest of the country hasn't followed



     21     suit?  I know that's a difficult question because



     22     you're not in there.



     23          DOCTOR BENSON:  There have been discussions in



     24     a number of states.  A lot of states try to wait



     25     for RCI to pass something.  We originally brought
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      1     this before RCI in July of 2014 as a threshold,



      2     which is before you had enacted your threshold.



      3     Essentially, there was a separate study that had



      4     come out of the USTA that a press release had gone



      5     out for suggesting that the threshold had been set,



      6     and it should be 70.



      7          We worked with the investigator in that case



      8     to try to get the data and were told we would have



      9     it the first of the year.  So we held off making



     10     any recommendations.  We still haven't seen the



     11     data.  In our perception we are not going to



     12     receive that data.  So we determined that in order



     13     to move forward on this because it is so important,



     14     it is a health issue for horses, we just have to go



     15     forward with what we have.  And I think what we



     16     have is fairly significant with over 1400 horses.



     17          COMMISSIONER PILLOW:  Second part of that, do



     18     you see any other states following suit any time,



     19     say, in 2015?



     20          DOCTOR BENSON:  Well, California is



     21     implementing a 25 and 50 tiered threshold system.



     22     I get calls on a weekly basis from states asking



     23     when we are going to have something.  It's not as



     24     if the states don't want to act.  They just want



     25     to --
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      1          COMMISSIONER PILLOW:  Have some guidelines.



      2          DOCTOR BENSON:  Yes.



      3          COMMISSIONER PILLOW:  Thank you.



      4          CHAIRMAN WEATHERWAX:  Any other questions?



      5     Thank you, Doctor.



      6          Joe, do you want to go through the progress or



      7     the success or what's happened since we have done



      8     this.  But also please make sure you tell them the



      9     .25, what that means for continuity, determination,



     10     clarity.



     11          JOE GORAJEC:  The 25 parts per billion is



     12     where we were at at September.  That's where the



     13     RMTC was at at that time with the best available



     14     science.  That's where they continue to be with the



     15     best available science.  And my recommendation is



     16     to stay at that threshold level of 25 because at



     17     this time, it is the best available science.



     18          And I just want to piggyback on something that



     19     Doctor Benson said is that there's always talk that



     20     a horse is a horse, and whether it's a Standardbred



     21     or a Thoroughbred, whether it races here or whether



     22     it races in Europe.  In Europe what they are



     23     considering is significantly less than ours.  So I



     24     think that the racing industry can find some solace



     25     in the fact that this 25 is not a burdensome or low
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      1     threshold that can easily be reached by just



      2     showing good horsemanship and feeding of your



      3     horses.  Twenty-five is really a good solid number.



      4     I mean, if Europe is going in single digits and



      5     have 12.5 or thereabouts as their high end for out



      6     of competition testing, that should give us a



      7     comfort level at 25.



      8          I'm proposing just a few minor changes to our



      9     cobalt regulations.  As I said I would back in



     10     September, and just so you know that the changes



     11     I'm proposing have been vetted with the horsemen.



     12     I had a meeting with the horsemen last week or the



     13     week before where I had the leaders of each of the



     14     three horsemen's associations.  And we reviewed the



     15     regulations.  To the extent that they may disagree,



     16     they can comment at this time, but I think they



     17     were comfortable with it, but I won't speak for



     18     them.



     19          The main change that I'm proposing is the



     20     penalty of a cobalt positive or cobalt overage



     21     going from an A penalty to a B penalty.  We talked



     22     about the RCI classifications.  RCI hasn't acted so



     23     they don't have classifications.  In the absence of



     24     that, we have to do our own.



     25          One of the things about cobalt is I think it's
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      1     one of the few substances that really lends itself



      2     well to a tiered approach in penalties.  Most drugs



      3     don't.  Most drugs if it's there, it's there, and



      4     that's it.  Cobalt is a little bit different,



      5     especially being an endogenous substance.



      6          What I'm proposing is it be changed from an A



      7     penalty to a B penalty.  And a B penalty for a



      8     first offense is a 15-day suspension, and I think



      9     it's a thousand dollar fine, but it's a 15-day



     10     suspension.



     11          Now, what I've written into the rules is to



     12     have a tiered approach where if it's between 50 and



     13     a hundred, it's a straight B penalty.  But if it's



     14     between 25 and 50, that the judges and the stewards



     15     can consider that a mitigating factor.  But if it's



     16     over a hundred, then they consider it an aggravated



     17     factor.



     18          So what we don't want to have happen is have a



     19     cookie cutter approach where everything is



     20     identical, and someone gets a 27.  Maybe they got



     21     super duper overly aggressive with the supplement.



     22     And someone gets 600.  And that one was giving the



     23     horse cobalt salts for the intent of enhancing



     24     performance.  I think we should go out of our way



     25     not to treat those the same in the penalty phase.
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      1     I think that the new rule is, I think, a nice



      2     reasonable approach.  And I think it takes into



      3     account the levels.  And it takes into account the



      4     severity of the offense.



      5          CHAIRMAN WEATHERWAX:  This is something you



      6     are going to propose or do they know this?



      7          JOE GORAJEC:  The horsemen are aware of it.



      8     It's part of the three emergency rules that you



      9     have in item number six.



     10          CHAIRMAN WEATHERWAX:  I'm sorry.  I don't want



     11     to get ahead of your presentation.  I think the



     12     thing we want to clarify the .25 parts per billion



     13     is a number we are not going to change.



     14          JOE GORAJEC:  Twenty-five.



     15          CHAIRMAN WEATHERWAX:  This is not going to be



     16     a moving target down the season.



     17          JOE GORAJEC:  No, I would suggest to the



     18     Commission that whatever they determine at this



     19     meeting would be the rules with regard to cobalt



     20     for the entire season.  I think it would be



     21     appropriate to reconvene and reconsider and review



     22     these this time next year to see what's happened in



     23     the meantime.  But I think the horsemen really



     24     want -- the horsemen are of two minds.  They only



     25     want a rule changed midstream if they think it
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      1     benefits them.  But having said that, I think that



      2     we would be well served to keep these rules,



      3     whatever the Commission passes, for the entire race



      4     meet so there is no moving target, and all the



      5     horsemen know exactly what they are dealing with.



      6          CHAIRMAN WEATHERWAX:  I think that's very



      7     important marching orders for all of us because we



      8     saw it's tough when you guys are trying to get your



      9     act together and understand what you are supposed



     10     to do, the last thing you want is for us to change



     11     the rules halfway through the year.



     12          Do you want to go to item six, Joe?  Are you



     13     finished with your cobalt?



     14          JOE GORAJEC:  I want to go to item six.  And I



     15     would like the Commission to approve the three



     16     rules.  They are listed as six, and the reason it



     17     is is that there are three rules for Thoroughbreds,



     18     and there are three rules for Standardbreds.  The



     19     rules are identical, but we have different numbers



     20     for the two different breeds.  I say Thoroughbreds,



     21     and I'll get corrected after the meeting.  Flat



     22     racing, Thoroughbreds and Quarter Horses.



     23          CHAIRMAN WEATHERWAX:  Is this sort of like



     24     saying what you just told us about the thresholds



     25     for the penalty?
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      1          JOE GORAJEC:  Yes.  The other two rules have



      2     to do with the vet's list.  It makes it clear that



      3     the Commission is doing what they said they would



      4     do in September.  And that is starting the out of



      5     competition testing for cobalt this year.  And that



      6     we have taken kind of a tiered approach to putting



      7     horses on the vet's list with the cobalt overage.



      8          We want to make sure that if the horse tests



      9     positive, that the horse is not reentered until its



     10     cobalt level is below the 25 threshold.  But horses



     11     that have an extremely high threshold level of a



     12     hundred or more, I'm suggesting that they sit on



     13     the vet's list for a minimum of 30 days before they



     14     are even retested.



     15          CHAIRMAN WEATHERWAX:  Commissioner Schenkel.



     16          COMMISSIONER SCHENKEL:  For the sake of



     17     discussion so can we hear from interested parties



     18     and begin the deliberation, I would move that we



     19     approve the adoption of these emergency rules.



     20          CHAIRMAN WEATHERWAX:  All three of them?



     21          COMMISSIONER SCHENKEL:  Yes.



     22          CHAIRMAN WEATHERWAX:  Do I hear a second?



     23          COMMISSION LIGHTLE:  Second.



     24          CHAIRMAN WEATHERWAX:  We take that by consent.



     25          COMMISSIONER SCHENKEL:  We need discussion.
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      1          COMMISSIONER PILLOW:  I want to hear some



      2     discussion from the horsemen.



      3          CHAIRMAN WEATHERWAX:  Anyone want to testify



      4     in regards to these three emergency rules?  Jack.



      5          JACK KIENINGER:  Jack Kieninger, Indiana



      6     Standardbred Association, president.  We had a



      7     meeting with Joe.  Went over the rule changes and



      8     everything, and it was the consensus of the group,



      9     I think, that we are in support of these three rule



     10     changes.



     11          COMMISSIONER PILLOW:  That's what I wanted to



     12     hear.



     13          CHAIRMAN WEATHERWAX:  Yes.  Thoroughbred.



     14          MIKE BROWN:  Mike Brown, I'm the executive



     15     director of the Indiana HBPA.  We were at the



     16     meeting.  And we think that this is definitely a



     17     step in the right direction.  These are workable



     18     rules.  We can live with them.  We like the



     19     flexibility proposed in them.



     20          We do note for the record that in terms of the



     21     science behind all this, the level of which cobalt



     22     is supposedly performance enhancing has not been



     23     established.  And we hope that the level at which



     24     this is harmful has not been established.



     25          All that said, we can live with this.  We







�



                                                           78



      1     think it's a good approach.  And we appreciate the



      2     fact that we are all able to talk about it



      3     beforehand.



      4          CHAIRMAN WEATHERWAX:  Thank you, Mike.  For



      5     the Quarter Horse.



      6          RANDY HAFFNER:  I'm Randy Haffner, president



      7     of the Quarter Horse Association.  And we met with



      8     Joe on the 24th.  We are in full support of the



      9     Commission's position on this.



     10          CHAIRMAN WEATHERWAX:  Thank you, Randy.  That



     11     gives us a lot of understanding that we're on the



     12     same page.



     13          So now we have a motion and a second.  Any



     14     other discussion by Commission members?



     15          MS. ELLINGWOOD:  Chairman, just as a point of



     16     clarification, there are two ways in which the rule



     17     can be adopted, by emergency rule or the regular



     18     rule adoption process.  For it to be promulgated



     19     through the emergency process under our own policy,



     20     we have to clarify which of those two processes we



     21     are going to use and why.  I think the Executive



     22     Director wanted to speak to that point before you



     23     vote.



     24          JOE GORAJEC:  Yes, I want to, and I forgot to.



     25     I appreciate the reminder.
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      1          One of the reasons, the criteria we have in



      2     the policy is a timeliness issue.  And because the



      3     race meet is just around the corner, in fact, they



      4     are having qualifiers on Saturday at Hoosier Park,



      5     I would say we certainly have a legitimate reason



      6     for the timeliness to pass these as emergency



      7     rules.  That's what I am recommending.



      8          CHAIRMAN WEATHERWAX:  We are voting.



      9          COMMISSIONER SCHENKEL:  It was listed on the



     10     agenda that way so that was my motion.



     11          CHAIRMAN WEATHERWAX:  Thank you for that



     12     clarification.  Any other discussion?  Can we vote



     13     on this matter now?



     14          All those in favor of the emergency three



     15     rules say "aye."



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN WEATHERWAX:  Unanimous.



     18          Now, update on the equine drug testing.  Joe,



     19     that's something that I think we have all been



     20     waiting to here.  There's a story here.  Do you



     21     want to share it with us?



     22          JOE GORAJEC:  I would be glad to.



     23          CHAIRMAN WEATHERWAX:  I use the word story



     24     loosely.



     25          JOE GORAJEC:  I won't elaborate on the issues
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      1     that we had with our laboratory last season because



      2     we've talked about them quite a bit.  And they have



      3     been very well publicized with regard to the



      4     untimeliness of the analysis from our primary lab



      5     at the time.



      6          Because of that, as you know, we switched labs



      7     in midstream last year in order to get the job done



      8     and to do it in the quickest possible way.  And for



      9     those reasons, we opened up the process starting,



     10     in fact, last fall to accept bids for our work,



     11     laboratory work for this year.



     12          We issued an RFP.  When I say "we," we work



     13     with the Indiana Department of Administration,



     14     IDOA, with regard to their request for proposal.  A



     15     state agency like ours does not have the authority



     16     to issue contracts of this size on our own accord



     17     without going through the state process.  So the



     18     state process was followed.



     19          We were -- we had two labs that bid on our



     20     work.  We went through an analysis of the lab.  And



     21     we have, when I say "we", commission staff, have



     22     the responsibility of reviewing the proposals and



     23     looking and commenting and scoring on the proposals



     24     from what I would call a technical standpoint, more



     25     of a quality of work standpoint.  IDOA looks at
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      1     other things, including price.



      2          And after considering our submission and



      3     reviewing all the other relevant factors, the



      4     Indiana Department of Administration awarded the



      5     contract to Truesdail Laboratory.  Truesdail



      6     Laboratory is an accredited laboratory.  They are



      7     accredited by our regulations.  They are also



      8     accredited by the RMTC.



      9          It's a lab we are familiar with.  Truesdail



     10     has done our work in the past from 1994 up through



     11     2013.  They were the only laboratory we ever



     12     utilized before last year.  So that's the



     13     laboratory that the contract has been awarded to.



     14          There are a few other items that I want to



     15     report on in this particular section because I



     16     don't want to report just on the new laboratory.  I



     17     want to report on our drug testing program.  One of



     18     the things that I'm adding to the drug testing



     19     program is what I am referring to as a quality



     20     assurance program or an audit lab.



     21          The Jockey Club funded a reported study that



     22     was published last year by, I refer to them as the



     23     McKenzie group.  And they did a survey of racing



     24     commissions across the country, including Indiana.



     25     And they made a lot of comments and recommendations
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      1     about how the US was deficient in a lot of areas



      2     regarding drug testing.  Many of them really don't



      3     apply to us because we weren't deficient in the



      4     areas they cited.



      5          But one of the things that they mentioned was



      6     the lack of significant audit process.  They called



      7     it a double blind sample program, basically, a



      8     means of determining whether your primary



      9     laboratory is doing the job it should be doing.



     10     And the job it should be doing is detecting drugs



     11     or foreign substances in the samples that we sent



     12     them that are in violation of our rules.



     13          We've set aside $100,000 from our budget from



     14     our Integrity Fund budget to utilize an audit lab.



     15     And it's my expectation -- and the ink hasn't dried



     16     on the contract yet.  Holly is currently working on



     17     one.  But it's my intention to utilize Industrial



     18     as our audit lab.  Industrial, that's the lab we



     19     went to the second half of the year.  They did a



     20     fine job for us.  I think they will do good work



     21     for us as an audit lab.



     22          CHAIRMAN WEATHERWAX:  Do these people know



     23     this, both labs know this is going to happen?



     24          JOE GORAJEC:  Truesdail doesn't know it yet.



     25     It's not something we are keeping secret.  It's
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      1     just something we were just starting to work on.



      2     There will be no secrets.



      3          I think that is a very sound approach.  To my



      4     knowledge, it's something that no other racing



      5     commission has done, at least on this scale.  I



      6     spoke with Doctor Benson, who has a good plug-in,



      7     good tie-in with the laboratories and kind of knows



      8     what all the labs are doing.  And when I ran this



      9     by her yesterday, she said she thinks we were the



     10     first, if not the only one, that's doing the audit



     11     function on this scale.  So I think that's a good



     12     step for us.



     13          The two other things that I would like to



     14     report about on regarding the drug testing is one



     15     of the other criticisms that came out of the



     16     McKenzie report for the Jockey Club was the lack of



     17     out of competition testing.  There are not a lot of



     18     states that had an out of competition testing



     19     program.  And most of them that do, they do not



     20     have a vigorous program.  We were one of the first



     21     states in the country.  We were certainly the first



     22     in our neighborhood to have out of competition



     23     testing.



     24          Out of competition testing is very important



     25     because there are some drugs, a good example is EPO
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      1     and blood doping agents, that can be given to a



      2     horse and affect the performance of the horse but



      3     can't be found in the horse on a day of the race.



      4     And the only way to find those drugs in these



      5     animals is to test them out of competition when



      6     they're in training.



      7          We have been doing that since 2007.  Our



      8     program is more expansive than most.  In 2007,



      9     we've done over 2,000 out of competition tests.  We



     10     do them at the racetrack.  We do them at the



     11     training centers, some county fairs.  We actually



     12     do them on private farms.  On occasion, we will



     13     actually call someone out of state in the Chicago



     14     area and tell them to bring their horse in the next



     15     day so it could be tested out of competition.



     16          And we haven't found a lot, but I think it's a



     17     very, very effective deterrent because if someone



     18     knows that they are subject to out of competition



     19     testing, especially for blood doping agents, in our



     20     rules we have a recommended minimum penalty of a



     21     ten-year suspension.  It's a big deal.  Okay.  So



     22     in other states that don't have an out of



     23     competition testing program, quite frankly,



     24     horsemen, the few unethical horsemen, I don't want



     25     to say horsemen in general because most horsemen
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      1     wouldn't do this, but a state that doesn't have an



      2     out of competition testing program, horses can be



      3     blood doped on a routine basis.  And unless someone



      4     is really, really, really foolish and puts an



      5     EPO-type substance in a horse a couple days before



      6     a race, it will go undetected.  So it's a problem



      7     that the industry has.  And, quite frankly, a lot



      8     of states aren't addressing it appropriately.



      9          What I'm proposing to do for this season is to



     10     nearly double the amount of out of competition



     11     tests we do.  We average about 250 a year.  I set a



     12     benchmark for our staff to do 500 this year.  And



     13     that 500 would put us about 10 percent of all the



     14     horses that we test will be out of competition.



     15     That will be, if not the highest in the industry,



     16     it will be the top two or three as far as the



     17     percentage of horses being tested out of



     18     competition.



     19          The other item I want to mention with regard



     20     to our drug testing program, and we'll be informing



     21     the horsemen of this, I think most of them know



     22     already, is that based on the rules that the



     23     Commission passed in September, we are starting to



     24     do cobalt testing out of competition this year.  So



     25     those samples that we take from those horses are
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      1     subject to cobalt testing.



      2          I do want to make it clear though that when we



      3     said we are doing cobalt testing, we are not doing



      4     cobalt testing on every sample we send to the lab.



      5     We are not doing it because simply we can't afford



      6     it.  Our laboratory is going to be charging us $50



      7     for a test for cobalt.  We pay a little over $100



      8     to get 1800 drugs in the library tested.  And we



      9     spend 50 for just cobalt itself.  So, obviously, we



     10     can't send all of our samples to the lab for cobalt



     11     testing.



     12          We've set aside $50,000 for cobalt testing.



     13     So some of the out of competition tests will be



     14     conducted for cobalt and some of the post-race



     15     samples but certainly not all.  Approximately



     16     20 percent of the samples we send will be tested



     17     for cobalt.  That's my report.  I would be glad to



     18     entertain any questions.



     19          CHAIRMAN WEATHERWAX:  Any comments, questions?



     20     Thank you, Joe.  I think we understand.



     21          Next on our agenda, number eight, is that



     22     something you want to followup on the split



     23     samples?



     24          JOE GORAJEC:  Yes.  With the changing of the



     25     laboratory, I thought it would be a good idea to
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      1     put in front of the Commission who has agreed to be



      2     a split laboratory for us.  And that's really kind



      3     of a horsemen's laboratory.  The way our rule is



      4     written that the primary laboratory has to agree



      5     with the Commission as to who the split



      6     laboratories can be.



      7          And I will just let you know that the list of



      8     the three labs that I will run by you right now, we



      9     have talked to Truesdail about them.  They are



     10     comfortable with all three laboratories.  One of



     11     them is UC Davis, University of California at



     12     Davis, Doctor Scott Stanley.  He's been doing split



     13     lab for us I think forever.  Great lab.  Great



     14     reputation.  The University of Pennsylvania has



     15     agreed to be a split lab and also LGC.  That was



     16     our primary lab last year.  And even though they



     17     had some trouble, I don't think any reasonable



     18     person would quibble with them on the quality of



     19     their work.  So those three have agreed to be our



     20     split sample labs this year.



     21          I would ask the Commission to approve that



     22     list of three.



     23          COMMISSIONER SCHENKEL:  One question.  How do



     24     you determine, Joe, which three labs you use, is



     25     there a rotation?
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      1          JOE GORAJEC:  No.  The three laboratories are



      2     the laboratories we put in front of the horsemen.



      3     So what happens if we get a positive, we show them



      4     the list.



      5          COMMISSIONER SCHENKEL:  They designate it.  I



      6     just wanted to make sure I understand the process.



      7          JOE GORAJEC:  They designate.  And one of the



      8     things we show them is not only the laboratory, but



      9     we also show them the price because there is a



     10     price differential between the labs.  They often



     11     pick the least expensive, which is a reasonable



     12     approach.  They choose.  The Commission has given



     13     me the authority to limit the laboratories for



     14     certain substances depending on what comes up.



     15          Oh, and I would want to put on the record that



     16     these three laboratories have affiliate



     17     laboratories that do cobalt testing.  So the UC



     18     Davis lab, the Ken Maddy lab, they will send the



     19     sample to their sister lab at the university.  LGC,



     20     if they get a cobalt split, they will send it to



     21     the University of Kentucky, which did our work last



     22     year.  The University Pennsylvania, I think they



     23     have a lab on site.  But it's not necessarily the



     24     racing laboratory that will do the cobalt testing,



     25     but it will be a lab affiliated with the three you
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      1     approve.



      2          CHAIRMAN WEATHERWAX:  Very good.  Do we need



      3     to make a vote on this?



      4          MS. ELLINGWOOD:  No.



      5          JOE GORAJEC:  I would suggest approval.



      6          CHAIRMAN WEATHERWAX:  Then we will have to



      7     have a motion to accept the split sample with the



      8     listing of the three labs that Joe's mentioned.  Do



      9     I hear a motion?



     10          COMMISSIONER LIGHTLE:  Yes.



     11          CHAIRMAN WEATHERWAX:  Do I hear a second?



     12          COMMISSIONER SCHENKEL:  I will second.



     13          CHAIRMAN WEATHERWAX:  We have a second.  All



     14     those in favor say "aye."



     15          THE COMMISSION:  "Aye."



     16          CHAIRMAN WEATHERWAX:  Passes unanimously.



     17          Next is emergency rule regarding the trainers'



     18     eligibility.



     19          JOE GORAJEC:  Yes.  This rule is the repeal of



     20     a rule regarding continuing ed that I put before



     21     the Commission several years ago when Sarah



     22     McNaught was the chair.  And this is a model rule



     23     from the RCI.  It is an excellent rule.  It's a



     24     rule that we tried to implement, and we were



     25     successful to a point.
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      1          What happened is that as happens in this



      2     industry, we ran with the rule that's a model rule,



      3     and no one else ran with us.  So we're isolated



      4     with regard to continuing ed.  And it's very



      5     difficult when you have horsemen in surrounding



      6     states that don't have this requirement.



      7          Now, four or five years ago when we passed it,



      8     that really didn't disturb me.  Having said that,



      9     in deference to the racetrack who's trying to put



     10     on a high quality program with the fullest field as



     11     possible, I don't want to have this rule as an



     12     impediment for the tracks to have full fields of



     13     quality horses.



     14          Now, five years ago when it wasn't that



     15     difficult then, you know, it was a different



     16     circumstance.  But the pool of available horses



     17     continues to shrink.  And I just can't in good



     18     conscience recommend implementing this rule when it



     19     can negatively impact the track.



     20          And I oftentimes don't take that approach in



     21     my recommendations.  If it's an integrity issue or



     22     a safety issue whether it affects the track or not,



     23     I'm going to make a recommendation for the



     24     Commission for an approval of the rule.  Cobalt is



     25     a good example.  Cobalt is a health and welfare
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      1     issue with the horse.  It is an integrity issue



      2     with trainers trying to manipulate the horse's



      3     performance, whether it works or not.



      4          So that's something I'm comfortable coming to



      5     the Commission saying we're an outlier, but it's a



      6     good thing.  Here we're an outlier, and it's just



      7     not working.  So I'm asking the Commission that



      8     they allow me to eat this rule and repeal it.



      9          CHAIRMAN WEATHERWAX:  Sometimes it's humble



     10     pie.  Yes, Commissioner Schenkel.



     11          COMMISSIONER SCHENKEL:  It's a model rule that



     12     nobody thought was a very good model.



     13          JOE GORAJEC:  I did.



     14          COMMISSIONER SCHENKEL:  Has it been somewhat



     15     scrapped nationally or are they looking at this or



     16     no?  I mean, I understand the written examination



     17     on most things.  The world has changed.  Is anybody



     18     developing an online component or to make it easier



     19     or have they just decided it's just not worth it?



     20          JOE GORAJEC:  The Jockey Club, which has been



     21     very progressive in the last half decade or so as



     22     far as moving issues forward, is trying to push



     23     this regulation.  But one of the things about the



     24     RCI, and I know from a lot of experience, is that



     25     what often happens and they get a good idea, they
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      1     get a good idea, and they vet it at their



      2     convention.  They vote on it.  And everyone goes



      3     back to their home state, and they don't implement



      4     it.  It's still a model rule.



      5          COMMISSIONER SCHENKEL:  It's still a solution



      6     searching for the problem.



      7          CHAIRMAN WEATHERWAX:  I think you told me



      8     there were no online training facilities.



      9          JOE GORAJEC:  That's really a key component



     10     because we've had a very good response from the



     11     local horsemen who showed up for some seminars.



     12     The HBPA did a great job putting on two seminars



     13     the first year.  Commission staff held a couple of



     14     seminars that were very well received.  We get some



     15     ship-ins.



     16          For Standardbred, we get a lot of ship-ins



     17     from Ohio.  From Thoroughbreds, we get a lot of



     18     ship-ins from Kentucky.  Neither has this rule.



     19     What would happen is the racing secretary would



     20     call them and say I need a horse.  And they said,



     21     well, I may not be able to race it because I



     22     haven't gotten the certification.



     23          CHAIRMAN WEATHERWAX:  The point is well taken.



     24     That is why this is an emergency rule also?



     25          JOE GORAJEC:  Yes.







�



                                                           93



      1          CHAIRMAN WEATHERWAX:  It's striking language



      2     rather than adding language.  And that's how we



      3     view to eliminate this rule.  So any other



      4     discussion?  Commission members, do you have any



      5     more questions?



      6          COMMISSIONER SCHENKEL:  Move approval.



      7          CHAIRMAN WEATHERWAX:  Motion.



      8          COMMISSIONER LIGHTLE:  Second.



      9          CHAIRMAN WEATHERWAX:  Second.  All those in



     10     favor say "aye."



     11          THE COMMISSION:  "Aye."



     12          CHAIRMAN WEATHERWAX:  Number 10.  Holly.



     13          MS. NEWELL:  The Commission has before it for



     14     its consideration a settlement agreement between



     15     Commission staff and trainer Ron Raper.  Mr. Raper



     16     admitted violations of certain IHRC rules and has



     17     been cooperative with an ongoing IHRC staff



     18     investigation.  In exchange for his cooperation and



     19     truthful testimony, IHRC staff proposed reducing



     20     Mr. Raper's penalty.  Absent his cooperation and



     21     truthful testimony, Mr. Raper was facing a



     22     four-year suspension and a $20,000 fine.



     23          However, Mr. Raper has agreed to a one-year



     24     suspension stemming from disciplinary matters that



     25     came to light pursuant to his cooperation in a
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      1     separate investigation.  Five Raper-trained horses



      2     will be disqualified from six 2014 races, and



      3     purses will be redistributed accordingly.



      4     Mr. Raper is expected to continue to cooperate and



      5     offer his truthful testimony in other ongoing



      6     matters.



      7          Please be advised that there will be one



      8     modification of the settlement agreement before



      9     you.  Due to a scrivener's error, the incorrect



     10     race was identified in paragraph 17F.  The horse



     11     RD's Ride participated in the first race, not the



     12     third race.  Commission staff will make the changes



     13     and have Mr. Raper sign off so that the purse



     14     redistribution is handled appropriately for that



     15     particular horse.



     16          Commission staff respectfully requests that



     17     the Commission approve the settlement agreement



     18     with the one modification noted.



     19          CHAIRMAN WEATHERWAX:  So that's supposed to be



     20     the first race and not the third.



     21          MS. NEWELL:  Right.



     22          COMMISSIONER SCHENKEL:  You mentioned the



     23     suspension is reduced and the fine also.



     24          MS. NEWELL:  Yes.



     25          CHAIRMAN WEATHERWAX:  So this is going to be
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      1     ongoing testimony on his part?



      2          MS. NEWELL:  It will be.  It relates to



      3     matters that may be coming before the Commission at



      4     a later date.  That's why we are not going into too



      5     many details.



      6          CHAIRMAN WEATHERWAX:  We don't know what these



      7     are yet, but will we be referred back to this



      8     gentleman's testimony at a later date?



      9          MS. NEWELL:  You will.



     10          CHAIRMAN WEATHERWAX:  Questions from the



     11     Commission members to accept this recommendation



     12     for legal settlement?



     13          COMMISSIONER SCHENKEL:  Move acceptance.



     14          COMMISSIONER PILLOW:  Second.



     15          CHAIRMAN WEATHERWAX:  Questions?  We have a



     16     motion and second.



     17          All those in favor say "aye."



     18          THE COMMISSION:  "Aye."



     19          CHAIRMAN WEATHERWAX:  It's passed.



     20          Now, for the Standardbred racing official list



     21     approval, Hoosier Park, is that you?



     22          JOE GORAJEC:  Yes, I recommend approval.



     23          CHAIRMAN WEATHERWAX:  Did this happen after we



     24     had our last meeting?



     25          JOE GORAJEC:  Yes.  Sixty days prior to the
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      1     commencement of the race meet by our regulation,



      2     the track is required to submit their list of



      3     officials for Commission approval.  These are the



      4     Standardbred racing officials.  And I would



      5     recommend approval.



      6          At the next Commission meeting, you will in



      7     all likelihood be taking up the Thoroughbred and



      8     Quarter Horse officials.



      9          CHAIRMAN WEATHERWAX:  Are these individuals



     10     that are now serving more or less or are they new



     11     people?



     12          JOE GORAJEC:  I think every one is back from



     13     last year.



     14          CHAIRMAN WEATHERWAX:  Great.  So we need to



     15     vote on that too?



     16          JOE GORAJEC:  Yes.



     17          COMMISSIONER PILLOW:  I will make a motion.



     18          COMMISSION LIGHTLE:  Second.



     19          CHAIRMAN WEATHERWAX:  We have a motion and a



     20     second to approve these fine individuals.



     21          All those in favor say "aye."



     22          THE COMMISSION:  "Aye."



     23          CHAIRMAN WEATHERWAX:  Passed.



     24          Old business?  Hearing none.  New business?



     25     Hearing none, we are adjourned.
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      1

         STATE OF INDIANA

      2

         COUNTY OF JOHNSON

      3



      4          I, Robin P. Martz, a Notary Public in and for



      5  said county and state, do hereby certify that the



      6  foregoing matter was taken down in stenograph notes



      7  and afterwards reduced to typewriting under my



      8  direction; and that the typewritten transcript is a



      9  true record of the Indiana Horse Racing Commission



     10  meeting;



     11          I do further certify that I am a disinterested



     12  person in this; that I am not a relative of the



     13  attorneys for any of the parties.



     14          IN WITNESS WHEREOF, I have hereunto set my



     15  hand and affixed my notarial seal this 19th day of



     16  March 2015.
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     22  My Commission expires:

         March 2, 2016
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