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CHAl RVAN WEATHERWAX:  Good norni ng. Apol ogi ze
for being late. | would like to call our
Comm ssion neeting to order.

Do | have ny little script here for swearing
I n?

(At this tinme the oath was adm nistered to the
court reporter by Chairman Wat herwax. )

CHAl RMVAN WEATHERWAX: Ckay. The agenda, first
of all, you' ve seen and probably had a chance to
| ook at the m nutes of our April 16th neeting.

Do you have any questions or conments? Have you
all |1 ooked at thenf

COMM SSI ONER SCHENKEL: | nove approval .

COW SSI ONER MCCARTY:  Second.

CHAl RVAN WEATHERWAX: We have a notion of
approval. Al those in favor, say "aye."

THE COW SSI O\ "Aye. "

CHAI RVAN WEATHERWAX:  The first itemon the
agenda deals with -- and, Lea, | think you're going
to share this us, Indiana Horse Raci ng Conm ssi on
versus Thomas Anoss.

MS. ELLI NGWOCD: Thank you, Chairman. You
have before you a settlenent agreenent in the
matter of the IHRC Staff versus Thomas Anbss. You

wll recall that this matter was before the
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Comm ssion at the last neeting, at which tine the
Comm ssion issued a final order regarding a fine
and |icense suspension agai nst M. AnDSS.

M. Anobss subsequently tinely appeal ed the
Commi ssion's order to a trial court. However,
since that tinme, M. Anpbss and Conm ssion Staff
reached a settlenent that includes terns
satisfactory to both parties. Those terns are
outlined in the agreenent before you. The parties
respectfully request the Conm ssion approve this
settlenent agreenent. |'m happy to answer any
gquestions that | can, as | inagine are both counsel
are present as well.

CHAI RMAN VEATHERWAX: Have you had a chance to
review the findings? Looks |like the settlenent of
this went froma 60 day to a 45 day, and the $5, 000
fine still stands.

V5. ELLI NGAWOOD:  Yes, sir.

CHAl RVAN WEATHERWAX: Comments, questions for
the staff? Ckay. Do | hear a notion to accept
this agreenent?

COW SSI ONER MCCARTY:  So noved.

COWM SSI ONER SCHENKEL:  Second.

CHAI RMAN WVEATHERWAX: All those in favor say

aye.
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THE COW SSI O\ "Aye. "

CHAl RVAN WEATHERWAX: It's passed. Nunber
two, horse racing conm ssion in consideration of
the settlenent agreenent in the matter of Bradley
Mffit. And, Holly, are you going to do that one?

MS. NEWELL: Yes, sir. |In your packet you
have the settl enent agreenent between Commi ssion
Staff and Bradley Moffit. Bradley Mffit is a
St andar dbred trai ner who raced a horse in the
seventh race on May 31, 2014. That horse's
post-race sanples tested positive for darbepoetin
al fa. Darbepoetin alfa is also known as DPQO.
We're going to go with that because it's a | ot
easier for ne.

It is a synthetic formof EPO And EPO s
erythropoietin. |It's a blood doping agent. Lance
Arnmstrong admtted to using EPO, if that kind of
puts it in a separate context for you.

DPO is a synthetic formof EPO  And what
these drugs do is a regeneration of red bl ood
cells. It's a performance enhancing drug. The RC
classifies this as a 2A drug. A drug with a high
potential to affect performance.

The executive director issued an

adm ni strative conplaint |ast year. And he
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recomrended a $5, 000 fine and a 15-year suspension.
However, the parties discussed the matter, and we
were able to reach an agreenent that has M. Mffit
suspended for ten years with no fine.

To put thisinalittle bit of context, the
Canada comm ssion recomended a $100,00 fine and a
ten-year penalty for a trainer who had horses that
tested positive for EPO  And the RClI recommends a
$100, 000 fine and a ten-year suspension as well, or
at | east one of their boards has noved toward that.

| think the executive director also wanted to
talk alittle about this particular drug. It's
fairly unique.

CHAl RMVAN WEATHERWAX:  Yes, Joe, because |'ve
never seen a penalty or a fine this severe in ny
life.

JOE GORAJEC. And you probably won't see too
many. \Wen you | ook at bl ood dopi ng agents, EPO
and its close cousin DPO, you're |ooking at the
worst of the worst. |[If there was a pyramd of
drugs, EPO would sit at the top as far as the
severity of the events. And, of course, the
penalty follows the severity of the offense.

When you | ook at the RClI classification

guidelines, a CQass 1is, ina Cass 1 through 5
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system with one being the worst, typically, a
first offense would call for a m ninmumof a
one-year suspension. This is a drug kind of inits
own category. |It's the worst of the worst.

We're one of the very few jurisdictions in the
country now to have called an EPO positive. EPO
positives are very hard to conme by because of the
fact that it doesn't stay long in the horse's
system It can have performance enhancing effect
when the horse conpetes but not have the drug in
its system when the horse conpetes.

So to find a positive for EPO we have to be
either very diligent or very lucky. 1In this
particul ar case, we were very lucky. But that's
not to say we aren't diligent also. W do test for
EPO  And, like | said, we are one of the few
jurisdictions in the country to have a positive
test. You're very unlikely to cone across a
suspension of this length again unless it is, for a
positive test, unless it is EPO or a simlar such
dr ug.

CHAl RVAN WEATHERWAX: Do we test for this all
the tine?

JOE GORAJEC. Yes. We focus our test for EPO

in out of conpetition because EPO is a drug that
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has a very short detection wi ndow, anywhere from 48
to 96 hours. But the effects of the drug can | ast
for weeks. So this was a very unusual case because
it was actually caught in a post-race sanple.

Most horsenen who woul d use this drug woul d be
smart enough not to inject a horse with the
substance close to race day. So if they're smart
and they are utilizing this drug, they are
utilizing it maybe a week or two prior to the
horses racing. Wen they do that, the drug is not
in the horse's system when the horse races. So the
only way we can find it is when we test horses out
of conpetition, when we go to the barn in the
norni ng and draw bl ood and send it to the |ab for
special testing. O we goto visit a farmor a
training center, and we draw blood and send it to a
|l ab to do testing.

W have a very aggressive out-of-conpetition
testing program In fact, of all the comm ssions
that do out-of-conpetition testing, | think we rank
third in the nunber of sanples that we collect.

CHAI RMAN WEATHERWAX:  That's why we woul d not
normal ly see this type of severity because you
woul d never find this kind of problem | haven't

seen this since |I've been here.
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JOE GORAJEC. No one really knows how often
this drug is being utilized. Having said that, the
fact that we have an aggressive out-of-conpetition
testing schene here woul d nake one believe that to
the extent it's being abused, it's nost likely
bei ng abused in other states before Indiana because
ot her states don't have aggressive
out - of - conpetition testing prograns.

CHAI RVAN VEATHERWAX:  Questions from our
Comm ssioners regarding this particular itenf

COW SSI ONER SCHENKEL: | just want to neke
sure | understand that the revised agreenent that
you sent us, Lea, shows that this goes from
March 18, 2015 to 2025, right?

M5. ELLI NGAMOOD: Yes, there was a
t ypographical error in the original settlenent
agreenment. The parties agreed to the dates.

COW SSI ONER SCHENKEL: Even though this
occurred in 2014, and he's been under suspension
since then, right?

M5. NEWELL: M. Mffit was summarily
suspended. However, his summary suspensi on was
lifted. He has not being under suspension since
the drug was det ect ed.

COWM SSI ONER SCHENKEL : He's been allowed to
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partici pate?

M5. NEWELL: Hi's summary suspension | asted a
period of tinme. And during that tine, he sort of
cl osed up his business.

JOE GORAJEC. Excuse ne, | just want to make
this clear. Once his suspension was lifted was
after the neet. He was not relicensed in Indiana.
So he would be eligible to conpete or eligible to
receive a license, but we did not |icense himagain
this year.

COW SSI ONER SCHENKEL: The ot her question |
have is this is a ten-year suspension. There's no
nonetary fine.

JCE GORAJEC. Correct.

MS. NEWELL: Correct.

CHAI RMAN VEATHERWAX:  Questions from our
Comm ssi oners? Thank you, Holly.

Do | hear a notion to accept this?

COW SSI ONER SCHENKEL: So noved.

COW SSI ONER LI GHTLE:  Second.

CHAI RMAN WEATHERWAX:  All those in favor say
"aye. "

THE COWM SSION: " Aye. "

CHAl RVAN WEATHERWAX:  Nunber three, settl enent

agreenent also with staff and Sal vador Roj as.
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M5. NEWELL: | think it's Rojas.

CHAl RVAN WEATHERWAX:  Who's going to do that
one?

M5. NEWELL: | will. M. Rojas is a

Thor oughbred racehorse trainer. He participated in
the ninth race on May 17th of |ast year. H's horse
tested positive for dexanet hasone. Dexanethasone
is a Cass 4C drug. The uni form gui deli nes
recommend no suspension for a first offense. It is
not a drug like EPO that is one that is considered
perf ormance enhanci ng and one that is of grave
concern to regul ators.

However, it was a positive. He did test over
the threshold limt. And he did avail hinself of a
split sanple. And the split did confirm he was
over that threshold limt. M. Rojas has agreed to
a $1,000 fine and a purse redistribution, which is
I n accordance with the uniform guidelines.

CHAl RMVAN WEATHERWAX: He's not suspended.

MS. NEWELL: No.

CHAI RMAN WEATHERWAX: He just has a fine and
return back the purse.

MB. NEWELL: Right.

CHAl RVAN WEATHERWAX:  Any questi ons,

Comm ssioners? Do | hear a notion to accept this?
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COW SSI ONER PI LLOW  So noved.
COW SSI ONER MCCARTY:  Second.
CHAl RVAN WEATHERWAX: We have a notion and a

second. All those in favor say
THE COW SSI O\ "Aye. "
CHAI RMAN WEATHERWAX: It's passed. |Itemfour,

aye.

| guess, has been renoved fromthe agenda.

| tem nunber five, consideration of the
settl enent agreenent in the matter of the horse
raci ng comm ssion staff and Carolyn Murphy. Holly.

M5. NEWELL: This is very simlar to what we
just heard wth M. Rojas. Carolyn Mirphy is
anot her Thoroughbred trainer. She participated in
the first race on June 6, 2014 and also had a
dexanet hasone positive. So it's the sanme drug we
just heard about. She did test over the threshold
limt. She declined to have a split sanple. W
have reached the terns of a $1,000 fine and purse
redistribution that is recommended by the uniform
gui del i nes.

CHAl RVAN WEATHERWAX:  Thi s points out the
fact -- is this a therapeutic nedication?

M5. NEWELL: It is.

CHAI RMAN WEATHERWAX: This is sonet hing you

give the horse to nake it feel better or be
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heal t hi er.

M5. NEWELL: Yes.

CHAl RVAN WEATHERWAX: But there was just too
much gi ven.

MS. NEWELL: Correct.

CHAI RMAN WEATHERWAX:  These peopl e know what
the threshold is. Do they use this drug regularly?

M5. NEWELL: Joe can probably speak to that,
but | think Dex is a pretty popul ar drug.

JCE GORAJEC. Yes, it is.

CHAl RVAN WEATHERWAX:  The world is using it.
It's just you can't use too much.

JOE GORAJEC. It's usually not a dosage thing
t hat causes people problens as far as using too
much. They adm nister it too close to post tine.
So it's atimng issue usually nore than a dosage
I Ssue.

CHAI RVAN WEATHERWAX:  The settl enment was a
t housand dol | ar fi ne.

M5. NEWELL: And purse redistribution.

CHAI RMAN VWEATHERWAX:  Conm ssi oners, do you
have any other questions regarding the Carolyn
Mur phy settlenment? Do | hear a notion?

COW SSI ONER MCCARTY: | nove to approve the

settl enent agreenent.
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COW SSI ONER LI GHTLE: Second.
CHAl RMVAN WEATHERWAX: We have a notion and a

second. All those in favor say
THE COW SSI ON:  "Aye. "
CHAI RVAN WEATHERWAX:  Nunber six, Lea, | think

aye.

you and Holly can help us with this one. This one
is alittle nore conplicated. It deals with
concl usi ons of |aw and recommendati ons for M ckel
Norris. Lea.

M5. ELLI NGWOOD: Yes. Thank you, Chairnman.
Comm ssion Staff issued an adm nistrative conpl ai nt
against M ke Norris on Novenber 7, 2014. On the
26th, Bernard Pylitt was assigned as the ALJ in
the matter. Judge Pylitt held a hearing on the
matter on May 6th and 7th. And having heard and
wei ghed all the evidence, the ALJ issued proposed
findings of fact, conclusions of law, and a
recomended order.

On June 25th, Norris filed objections to the
ALJ' s proposed findings. A prehearing order was
I ssued by the Comm ssion, which allowed parties to
brief their positions and to make oral argunents in
the matter. Those briefs, which were filed on July
7th, have been provided to you, and oral argunents

will now be heard.
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Each side will have ten m nutes, beginning
with M. Shanks since he has filed the objections.
| wll signal when you each have three, two, and
one mnute left.

At the conclusion, the Comm ssion wll close
the record and begin deliberations. The Conm ssion
must either affirm nodify, or dissolve Judge
Pylitt's proposed order or remand the matter back
to the ALJ for further proceedings.

| think if there aren't other questions from
you, we can begin.

CHAl RVAN WEATHERWAX:  Very good.

M5. ELLINGWOOD: Just to clarify, each party
has ten mnutes. | think I may have said five.

MR. SHANKS:. You said 10. | would request
that if | do not take the entire ten m nutes, that
| have at | east a couple mnutes for rebuttal,

M. Chairman.

CHAl RVAN WEATHERWAX:  Sur e.

MR, SHANKS: | will try to nmake this
relatively brief. GCkay. Here we go. Thank you
very nmnuch.

This is a very interesting case, as you' ve
noticed fromwhat you had for bedtine reading. 1In

brief, the staff is making a nountain out of a
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nmolehill in this case. There were five positives
of hydrocortisone succinate. The first result was
not reported by the lab until 70 days after the
first positive.

Now, the Comm ssion had antici pated things
like this by rule and determned that if there were
mul tiple positives, and there was a delay in the
| ab responding with the results, that those
positives would be considered as one. Now, if that
rule is followed, then this case woul d have been
done a long tinme ago. And the Norrises would not
have been put in the financial and enotional
situation that they find thensel ves.

Had the | ab foll owed the contract and provi ded
the results within five days to the Conmm ssi on,
many of these positives would have been avoi ded
because there woul d have been an opportunity then
for M. Norris and the veterinarian to alter the
adm nistration of the drug. What the staff is
all eging as an aggravating circunstance to justify
this, what | think is a horrendous recomendati on
for penalty, is that there was race-day
adm ni strati on.

You are probably famliar with that rule,

within 24 hours of the first post tinme, not the
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post tinme of the horse that's running but of the
first post time. WelIl, we had experts testify on
that. | had to go to Baton Rouge, as did Holly, to
depose the toxicologist down at the University of,
Loui siana State University. And we also went to
Lexi ngton to depose Doctor Sanms, who is the
director of LGC. Doctor Waterman was flown in from
Denver to testify. As you know, he's a consultant
to the Comm ssi on.

Thi s has been in ny opinion blown far out of
proportion. The five positives of hydrocortisone
succinate in ny opinion should have been consi dered
as one. Now, there was a sixth drug, and there was
a split test on that. And there is no issue with
regard to that.

One of the things that is nmentioned is that
M. Norris did not take responsibility for these
drugs. Well, he has no choice. Under the terns of
his licensure, he is responsible for the welfare of
these horses as well as any drugs in their systens.
One of the interesting things that cane up in the
hearing is that we have been trying to find anot her
veterinarian who worked for Doctor Russell, who was
their primary veterinarian, Doctor Libby Rees. She

was never able to be found. | noticed she was
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on -- her agreenment with the Conm ssion was on the
agenda today, but apparently it's been renoved.
That was a very curious situation.

But in brief, the five positives of
hydrocorti sone succi nate shoul d have been treated
as one in ny opinion. You're going to hear a
different story there. And one of the contentions
of staff is there was an intention to cheat. Wll,
anytinme there's a positive result, there could be
inplied an intention to cheat.

These drugs, these nedication drugs, and
hydrocorti sone succi nate was being adm ni stered to
this horse or these horses because of hives. |It's
hard for a veterinarian to predict withdrawal tine
because of the difference in netabolismof the
horses. So it's very difficult for a veterinarian
to treat a racehorse without running the risk of
t hat substance being in the horse's body above the
threshold level, if there is a drug threshold
| evel .

In this case there was no threshold | evel for
this drug. There was for the sixth drug. The
tests cane back from LGC and al so from Denver were
a bit different, but the drug was still over the

| egal threshol d.
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So, again, it's our opinion based upon a
standard set by the US Suprene Court with regard to
reliable scientific evidence, and that's nenti oned
in the brief, there was no reliable scientific
evi dence to support the contention that there was a
race-day admnistration. It's all supposition and
opi ni on.

Basi cal | y, Doctor Sans was basing his opinion
on a study from New Zeal and of four horses. W
don't know t he denographics of the horses. W
don't know their ages, their sex, anything about
the horses. It's, in ny opinion, a pretty flinsy
basis for inposing this kind of a sanction based on
a theory of race-day adm nistration.

| wll now have a seat and listen to staff's
remarks. And how much tinme do | have left?

M5. ELLI NGWOOD:  Four m nutes.

M5. NEWELL: Good norning. Conm ssion staff
asks the Comm ssion to affirmthe findings of
Adm ni strative Law Judge Buddy Pylitt, who issued a
wel | reasoned, appropriate decision that stemmed
froma thorough review of the evidence after a
two-day hearing. Both parties were given an
opportunity to be heard and to offer proposed

findings. Commssion Staff respectfully requests




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 20

that the Comm ssion enter a final order consistent
wi th Judge Pylitt's recomendati on.

M. Norris tells us the Executive Director Joe
Goraj ec has made a nountain out of a nolehill. In
fact, Norris violated a nountain of rules and now
argues that his punishnment should anobunt to a
nmol ehi Il . Throughout this process, he has refused
to take responsibility for his actions. He has
lied to Conm ssion Staff.

The executive director of this agency is
tasked wth enforcing the Comm ssion's
adm ni strative rules. The inperm ssible nedication
of horses on race day is one of the nost
fundanental rules of racing. Regulators know this.
Trainers know this. Each of you Comm ssioners
knows this. A horse cannot receive a race-day
adm nistration with the exception of furosem de.

Last race neet, five Norris horses tested
positive for hydrocortisone succinate, five. Later
in the neet, another Norris horse tested positive
for triancinol one acetonide in excess of threshold
limts. Six Norris horses had drug positives in
2014.

The Comm ssion Staff filed an administrative

conplaint. Norris requested a hearing on the
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matter. He got one. ALJ Pylitt listened to a day
and a half of testinony, including conplicated
testinony fromchem sts. Judge Pylitt took the
matter under advi senent and determ ned that five of
the Norris horses, the five that tested positive
for hydrocortisone succinate, were injected wth

t he substance on race day.

G ven the troubl esone aspect of this case,
specifically that these were race-day
adm ni strations, Judge Pylitt concluded that the
penalty recommend by Executive Director Gorajec was
appropri at e.

Accordingly, before you today is Judge
Pylitt's recomended order which contenplates a
t hree-year suspension and a $15,000 fine, as well
as the required purse redistribution. Norris
objects to the recommended penalty. 1In his
obj ection, he attacks CGorajec, the science, and
Judge Pylitt's decisions regarding the
adm ssibility of evidence.

Let's talk a little bit about Executive
Director Gorajec and Doctor Sans. Gorajec has held
his position with the Indiana comm ssion since
1989. He is one of the |ongest-standi ng executive

directors in the industry. He is thought to be the
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| ongest - st andi ng agency head in | ndiana.

Corajec is a tough regulator. He is a | eader
In the industry. He expects participants to foll ow
the rules. |If they don't and they get caught, it
Is his job to prosecute themand make a fair
determ nation of penalties. This is exactly what
happened in this case.

Doctor Sans is the lab director of LGC
Science. LGC Science was the Conmmi ssion's prinary
testing lab in the first part of 2014. Doctor Samns
Is an internationally respected racing chem st.

Hi s professional qualifications are beyond
r epr oach.

The expert that the Norrises paid substanti al
anmopunt of noney to testify on their behalf isn't
quite so beyond reproach. His credibility has been
gquestioned by prior courts that have heard his
testinony. And ALJ Pylitt expressed simlar valid
concer ns.

Doctor Sans reviewed the science and his
findings, and he is confident that these horses
recei ved race-day adm ni stration of hydrocortisone
succinate. | challenge you to find any credible
raci ng chem st who wants to question Doctor Sans.

Judge Pylitt reviewed the evidence. Norris
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suggests that nuch of Doctor Sans' testinony

shoul dn't have been considered in |ight of the
Suprenme Court case on scientific evidence. Wile
that case does apply in admnistrative hearings, it
Is not the sole guidance for the issue of

adm ssibility of scientific evidence.

Judge Pylitt was clear about the nore flexible
nature of adm nistrative proceedings with respect
to evidence. The judge rightfully and thoughtfully
consi dered Doctor Sans' testinony and the research
upon which Doctor Sans relied in reaching the
conclusions that the Norris's hydrocortisone
succinate positive were a result of race-day
I nj ection.

Now, let's talk about Norris. He refuses to
take responsibility. Yes, there is a trainer
responsibility rule that requires that he take
responsibility, but he has yet to truly take
responsibility. He has changed his story four
times. He wants to walk away with a wist sl ap,
and it's sinply not appropriate.

Comm ssion Staff notified Norris of the
positives |ast August. At that tine he expressed
shock that he had drug positives at all, claimng

he had no idea how this had happened. Sone tine
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passed, and he clained that the horses had ingested
t he substance orally via a throat wash. This was
the story suggesting he was attenpting to treat

hi ves. However, the evidence is very clear that

t he substance would not survive the G tract of the
horse. And it is specifically fornmulated to be
used as an injectable.

Earlier this year, Norris hired an expert who
suggested that nmaybe these horses had eaten their
own uri ne-soaked hay and reingested the
hydrocorti sone succinate resulting in these
positives. This is inplausible for the sane
reason. The substance woul dn't survive the G
tract, assum ng the horses woul d eat urine-soaked
hay. Norris's own expert even backed off that
opinion at trial and acknow edged the scenario
wasn't |ikely.

Finally, Norris apparently told his own expert
that the horses had received IV adm ni stration of
the drug but outside of the 24-hour w ndow. He
even gave his expert a specific dosage, one gram
This is an awfully specific recollection of how the
drug got in the horse's systemfroma man who ei ght
nmont hs prior was shocked by the positives and had

no i dea what had happened.
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M. Norris's story changes, but his refusal to
accept responsibility is constant. It's tine for
M. Norris to accept responsibility and accept the
penalty that has been appropriately recommended by
Judge Pylitt.

The Norrises also want to focus on | ab del ays.
Thi s Comm ssion has been well advised of the |ab
del ays. Comm ssion Staff was not happy with |ab
del ays. Lab delays really are not at issue here.
Lab del ays aren't an issue when you have an
intention to cheat. Race-day admnistration is an
Intention to cheat.

M. Shanks is correct about the rule he cited.
However, that is not a mandatory rule. Positives
can be considered as one, but Comm ssion Staff is
under no duty to do that, particularly in a case
like this.

Norris has presented no facts of mtigating
circunstances. This is a guy who has repeatedly
lied to the Conm ssion throughout the process. To
give himrelief wuld send a nessage to the
regul ated community they don't have to cooperate
with Commi ssion Staff, and they can |lie about the
ci rcunstances of their case. And they can still

expect a reduced penalty when all is said and done.
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Hi s horses were doped on race day. It's a
serious offense, and a serious penalty is
accordingly appropriate. Conm ssion Staff
respectfully requests that the Conm ssion affirm
Judge Pylitt's recommended order in all respects.
Thank you.

CHAl RVAN WEATHERWAX:  Thank you, Holly. W
can ask questions of anybody.

MS. ELLI NGAOCOD:  You certainly can.

M. Shanks has asked for the opportunity to
approach the Conm ssion one nore tine. He has a
time limt of four mnutes. | don't know if you
want to afford Mss Newell the sane opportunity.
She has three mnutes left. You certainly are
wel come to ask questi ons.

CHAI RVAN WEATHERWAX: | think we need to | earn
sone things here. | think we need to get sone
guestions on the table. You guys can answer them
however you w sh.

It's inportant, Holly, that you brought up the
fact because at first | was very much bothered by
this delay in the lab. | know that's not supposed
to be the case here that we worry about. But |
guess the question is you don't get this | evel of

detection unless you adm ni ster the drugs on the
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day of the race.

MB. NEWELL: Exactly.

CHAl RVAN WEATHERWAX: That's one point. W
all know you just can't do that on race day for
anyt hi ng, peri od.

M5. NEWELL: Yes.

CHAl RMVAN WEATHERWAX: The fact that you're
saying the lab was 70 days late, which is

horrible --
M5. NEWELL: It is.
CHAl RVAN WEATHERWAX: -- is not going to be a

factor which should be weighed in the determ nation
of this case. |Is that true?

MS. NEWELL: Yes.

CHAl RVAN WEATHERWAX:  You guys are going to
get a chance to rebut on that. O her questions
fromthe Conm ssion? That was one question. |
know we had problens | ast year a couple of tines.
And we've hopefully corrected that so that's not an
I ssue anynore. | have to kind of keep focused on
five positives or six positives is quite a few

MS. NEWELL: Yes.

CHAl RVAN WEATHERWAX:  Now, dunb question, has
t hat gentl eman ever been charged with any problem

bef ore?
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M5. NEWELL: He has had a couple of issues on
his RCl. | would not characterize M. Norris's RCl
penalty report as one that woul d necessarily raise
concern. He's not a problemchild prior to |ast
year.

CHAl RVAN WEATHERWAX:  Was this the first tine
this has ever cone before us with this trainer?

M5. NEWELL: Joe, did you want to say
sonet hi ng?

JOE GORAJEC. Just going to when you're
| ooking at this penalty and | ooking at del ays,
we' ve had simlar such instances back in our
history in the case of a Standardbred trainer naned
Mark P Pool. Mark P Pool was a gentl eman who |
t hi nk he got 11 positive tests over a period of
tine.

And we were doing an investigation on the
il1licit use of dexanethasone. And we determ ned
that horsenmen were using this particular drug on
race day. And the lab was testing for this drug
and reported a nunber of positives. And the
Comm ssion Staff, in this case neaning nme, wthheld
notification to the trainers in order to determ ne
which trainers were abusing this drug and cheati ng

on race day.
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That was an intentional act on ny part to
wi t hhol d the notification of the drug positive.
And | didit, and | did it for a good reason. And
because | did it, we were able to catch several
trainers who were doing the sane thing, injecting
dexanet hasone on race day. Wen it cane to the
penal ties, okay, M. P Pool suffered a six-year
suspensi on and a $30,000 fine, basically half of
what's being proposed nowin this particul ar case.

What was interesting though is that case went
to an ALJ. It went to the Conm ssion, and then it
went to the court. And when the court reviewed it,
they nmade the sane argunent that there was a del ay
in contacting the trainer notifying himof the
positive. And the court was quite clear. First of
all, there's no statutory regulation obligating
notification within a certain tinme period. And for
the reason we gave, the judge noted that that was a
reasonabl e reason, okay, to withhold notification.

So now we have an actual judge saying that not
timely notifying a trainer is not cause for the
case being thrown out or reconsidered. |'m not
saying the right proper legal term Chairnmn
McCarty, but | think it's instructive that the

court has had a simlar such case.
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This is different in that we did not
intentionally withhold notification. W notified
the trainer as soon as we got the report fromthe
| ab, but the premse is still the sane. The fact
Is that there was a late notification. And the
courts have already ruled that that is not only
perm ssible, but in sone circunstances, it's a
smart thing to do.

CHAl RMAN WVEATHERWAX: | see why you drew t hat
parallel to a planned delay versus a natural
m stake or a delay by the | ab.

JOE GORAJEC. Right.

CHAl RVAN WEATHERWAX:  Thi s, because it was
del ayed, cannot | ooked at or shouldn't be | ooked at
as any |esser of the penalties.

JOE GORAJEC. The reason for the delay is
different, but the fact in both cases there was a
delay. That particular penalty, and we cited it
during the hearing, that particular penalty for
that trainer. It went all the way up to the court.
| think it was to the appellate court because it
went through trial court and lost. And then it
went to appellate court and | ost.

But that penalty for that particul ar case,

like |I said, six years, $30,000 is exactly half of
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what is being proposed by Judge Pylitt for this
particul ar case.

CHAl RVAN WEATHERWAX:  Conmmi ssi oner McCarty.

COW SSI ONER MCCARTY: M question was what
court level did this get resolved.

M5. NEWELL: It was the Court of Appeals.

COW SSI ONER MCCARTY: I ndi ana Court of
Appeal s?

M5. NEWELL: Yes.

COW SSI ONER PI LLOWN | have a question.

CHAI RVAN WEATHERWAX:  Commi ssi oner Pil | ow.

COMM SSI ONER PI LLOWN  Holly, tell ne
sonething. The only concern | have is this 70 days
late. | know we kind of got in the mddle of all
that, and it's been dealt with before. How nany
di fferent things can happen? How nmany hands does
it go through in that 70-day period?

M5. NEWELL: To the extent you' re concerned
maybe about chain of custody, is that what you
mean?

COW SSI ONER PI LLOWN  Yeah. Attorney Shanks
I's saying these should be considered as one in all
five. Then we're tal king about 70-day delay. |'m
trying to make a correlation on that.

M5. NEWELL: Doctor Sans testified at the
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hearing that LGC received these sanples. They were
in serum blood. And they sat in their freezer
storage until they did the testing they needed to
do. So there was no tinme w ndow during which any
addi ti onal hands were on the sanples.

Arguably, the delay helped M. Norris because
the research indicates that the |evel of
hydr ocorti sone succinate that can be detected in
serumrapidly deteriorates as that blood sits. The
| evel s that LGC found 70 days later were likely far
| ower than the |levels they would have found had
they been able to test that bl ood pursuant to our
contract terns, which would have been within a week
or so.

COW SSI ONER PI LLOWN  Were they above the
| evel of incrimnation at that point when they
actually tested thenf

M5. NEWELL: Yes. Hydrocortisone succinate is
not a threshold drug. You can have none of this in
the horse, period. And the levels of detection for
all five horses were -- | don't have the nunbers in
front of nme. But it was every single horse they
tested, they found enough for Doctor Sams to be
confident that this was the result of race-day

adm ni strati on.
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COMM SSI ONER PILLOWN  So if we don't have
t hreshol ds, what do we base this on?

M5. NEWELL: The lowest limt of detection is
how the [ abs work this out. So it's basically
what ever the technology will allow themto find.

CHAI RMAN WEATHERWAX:  There's no way he should
have any of this.

MS. NEWELL: Correct.

COW SSI ONER PI LLOWN  That's where | was
trying to get to.

CHAl RVAN WEATHERWAX: Can | ask one nore
guestion? Wy does Attorney Shanks say all five of
t hese shoul d be consi dered one?

M5. NEVWELL: He is pointing to the rule that
does state there are circunstances where a trainer
may not receive notification. |f you have a
trainer who is trying to do the right thing -- for
I nstance, let's take Rojas and Murphy. They were
the trainers wwth the settl enent agreenents you
consi dered earlier. Dexanethasone positives.

Ther apeuti c drug.

Nei t her of them had two positives, but if they
had had two positives and hadn't been notified of
t he second one, you | ook at that therapeutic drug,

and you say they probably woul d have changed their
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training reginme had they been notified of the first
positive. And the second positive wouldn't have
happened.

But you | ook at that in light of the fact that
it's a therapeutic drug, and it doesn't appear to
be an intention to cheat. The distinction here is
you have an intention to cheat. You're injecting a
horse on race day. |It's a violation of one of the
nost fundanental rules of racing.

COW SSI ONER SCHENKEL: As | understand it,
that's a may consider them as one, not a shall.

MS. NEWELL: Yes. Correct.

COW SSI ONER SCHENKEL: | know that's an
i nportant distinction. Thanks.

CHAl RVAN WEATHERWAX:  Ckay. That hel ps ne.
Any ot her questions, Conm ssion, before we hear the
| ast cl osing? kay, John.

M5. ELLI NGAMOOD: M. Shanks, you have four
mnutes. |'ll do the countdown three, two, one.

MR. SHANKS: | hope | can address all of these
in four mnutes. Conmm ssion alleges that
M. Norris has not taken responsibility. | don't
know what he has to do to take responsibility. He
has responsibility as a |licensed trainer. There's

no i ssue there. He has no choi ce.
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Doctor Sans, in his deposition, and | believe
al so at the hearing agreed that de Kock study that
was done out of New Zeal and years ago on four
horses didn't neet the standards of reliable
scientific evidence as established by the US
Suprene Court in a case called Daubert, which has
sort of been ignored.

In the beginning, M. Norris really was so
frustrated. And he really didn't know how t he
horses got this in their system because he wasn't
the one that normally took care of the barn. But
he's still responsible.

This was a therapeutic drug. And | believe
there's a nention in both the brief and the
obj ection about this being a therapeutic drug for

the treatnment of hives. Now, Doctor \Water man woul d

argue that, well, this isn't a drug that's normally
used when treating hives. WlIl, that's one
veterinarian's opinion. It was prescribed by a

licensed veterinarian to treat hives.

M. Norris does not have a history of
m sbehavior with regard to the adm ni stration of
drugs. W can look at his RCl record. He's had
sone very mnor violations, as nost trainers do.

The P' Pool case is conpletely different on its
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facts. The fact that there is no rule with regard
to when | ab results nust be disclosed to a trainer,
| think is wong. | think there needs to be
integrity in the systemso the trainers are
notified when there is a positive. A 70 delay is
absol utely unreasonable. It's inconpetent.

Had M. Norris been given the notice -- again,
as M. Corajec said, they didn't withhold those.
They couldn't give himthose even if they wanted to
because of the inconpetency of the lab. The P Pool
case is conpletely different. |If you |ook at the
Court of Appeals opinion, it doesn't really in ny
opinion deal with this kind of a situation. They
were investigating other trainers based upon the
conduct they were seeing out of M. P Pool's
hor ses.

There is a history of the Conm ssion treating
multiple violations in a conpletely different
manner than this. That is nmentioned in the brief
and the objection. Mich nore serious drugs,
hydrocorti sone succinate is a | evel three drug,
according to RCI, which is one of the drugs that is
way down. There are four levels. This is down at
t he bottom

So | believe there is no evidence of intent to




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 37

cheat. And the |level of the drugs is irrel evant
because as was pointed out, there is no threshold.
There coul d have been a picogramof this in their
system and there wouldn't have been a viol ation.
So the level of the drug is irrelevant.

Agai n, our basis for the argunent for the
Comm ssion Staff taking the position of aggravating
circunstances is all based on this unreliable
scientific evidence based on a foreign study of
four horses, | think, back in 20009.

| appreciate your attention. | hope you've
read all the materials that have been provi ded.
And am | down to 30 seconds?

MS. ELLI NGAOOD: You're at ten.

MR. SHANKS: Thank you very nuch

CHAl RVAN WEATHERWAX:  Thank you, John. Ckay.
Comm ssi oners, we've heard pros and cons and
background to this particular case. | have one
question. And that is: This is a therapeutic
drug, correct?

JOE GORAJEC: Yes, it's as Cass 4.

CHAI RMAN WEATHERWAX: Maybe this is a dunb
qgquestion but nobody is supposed to use this, but
t hey do?

JCE GORAJEC. If you use it -- first of all,
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you can't adm nister any drug other than Salix
within 24 hours of the race. Ckay.

CHAI RVAN WEATHERWAX: | know t hat .

JCE GORAJEC: So the point is you can use this
drug. This drug can be used, but it can't be used
within 24 hours. And the findings both ny charging
docunent and the findings of Judge Pylitt are the
same in that what was found was that these horses
were given this particular drug on race day by
I njection. And when you're tal king about whet her
it's therapeutic or not, the fact of the matter is
in the P Pool case, it was dexamet hasone. That's
therapeutic. That's a Class 4 sane as this.
Penalty was six years and $30, 000 because it was
given by injection on race day. And when you give
sonething by injection on race day, that is an
Intention to cheat.

CHAI RMVAN WEATHERWAX:  Conmi ssi oner Schenkel .

COW SSI ONER SCHENKEL: | have a coupl e
gquestions, | think, M. Shanks and M. Norris.
Make sure | understand here that this was --
originally you said you don't know how the drugs
were adm nistered and delivered. And then at
another point in the process, it was admtted or

acknow edged that it was to treat hives. |[|s hives
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a conmmon ail ment anongst horses, racehorses?
MR, SHANKS: M understanding is yes.
COMM SSI ONER SCHENKEL: | just thought it was
ki nd of unusual .
MR, SHANKS: M horses never had hives.
COMM SSI ONER SCHENKEL: It struck nme that
t here woul d have been five horses in a three week
period with hives.
MR. SHANKS: They had ot her horses in the barn
that were suffering from hives.
MRS. NORRIS: Wuld you permit ne to speak?
MR. SHANKS: Just rel ax.

COW SSI ONER SCHENKEL: | find that kind of
unusual, | guess. And then further in the process
then -- well, he said at one point it was not clear

how it got in there. Then --

MR. SHANKS: It was clarified.

COMM SSI ONER SCHENKEL: It was clarified it
was in an oral nedication.

MR. SHANKS:. There were several possibilities
for adm nistration; one, injection; two, oral
injection; and the third was that even if there had
been an injection, say, even 48 hours before, that
what Doctor Barker was sayi ng based upon anot her

study is that the horse could have injected sone
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nore, and it's in the material, through eating hay
the horses urinated on. |If you have horses, you
know they do that. But the fact is, there's no one
saw any horse being injected within 24 hours of the
race. The whole issue of race-day adm nistration
I's based upon unreliable scientific evidence all
based on supposition.

M. Norris has been very, very upset by this.

He was not represented by counsel at the tine of

the initial interview, as | recall. | " m second
counsel on the case. | came in after the
suspension hearing. |It's been a very enotional

thing for him So the fact that there may have
been sone inconsistent testinony, |'mnot surprised
at that. Oay. But that doesn't change the fact
that there is no scientific reliable evidence of
race-day adm ni stration.

COW SSI ONER SCHENKEL: | guess | woul d say
that's a point of contention right there because
there were experts that testified.

MR. SHANKS: And they tried very hard to
di scredit our expert, who is very well known, and
did a good job trying to discredit him But the
fact is even Doctor Sans agreed that the de Kock

study did not neet the standard established by the
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US Suprene Court.

| f you | ook at sone of the history of simlar
cases and really a conpletely simlar case, but |
found one case where there had been seven
vi ol ations, seven drug violations of drugs even
nore significant to racing than this. And the
penalty was very, very small. | think it was maybe
$1,500 and a 90-day suspension or sonmething |ike
that. | don't have it in front of ne.

M5. NEWELL: I|'mgoing to object to this. He
doesn't have it in front of him

COW SSI ONER SCHENKEL: | asked a questi on,
and you answered it. The other point that | noted
in your filings in the record was that his own
veterinarian testified under oath that he was
probably the only trainer in Indiana that used this
drug, which | just point that out. |'m not asking
you to coment on that or anything. But to ne,
that's the salient point in this whole process.
And it goes, George, to your question too about is
this used and so forth.

Thank you. That's all the questions | have.

MR, SHANKS:. |If you do wish to hear from M ss
Norris to answer that question.

COW SSI ONER SCHENKEL: No, thank you. The
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final comment | have, M. Chairman, is that while
we all are chagrined, | guess, at the 70-day del ay,
the fact is we had a process in place. Seventy-day
delay certainly didn't exaggerate the problem It
appears that it probably helped it in sone regards
or lessened the findings. If it had been five
days, it m ght have even been nore significant.

CHAl RVAN WEATHERWAX: The fact that we heard
that there cannot be any |evel of detection of this
particular drug, | nean, that's kind of a blaring
statenent. W have five cases or six cases.

Okay. Commi ssioners, you've heard the
testinony of the w tnesses.

COW SSI ONER PI LLOWN One nore thing. Lea,
what was the fine and suspensi on?

MS. ELLINGAOOD: It was $15,000 fine and a
t hr ee-year suspensi on.

CHAI RVAN WEATHERWAX: I f we vote on this to
accept it, that will be the penalty. W can nodify
it or cancel.

M5. ELLI NGAWOOD: Right. You have got
essentially four choices. You can affirmthe ALJ's
proposed finding of facts. You can nodify it. You
can dissolve it, or you can remand the matter back

to the ALJ for further proceedings. You are
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essentially deciding how you want to nove forward
on Judge Pylitt's proposed findings and recommended
or der.

CHAl RVAN WEATHERWAX:  Judge Pylitt's here,
isn't he?

MS. ELLI NGAOCD:  Yes.

CHAl RVAN WEATHERWAX:  Commi ssi oner McCarty.

COW SSI ONER MCCARTY:  What woul d have been
the staff recommendation if it had been a single
violation or, let's say, one or even two? How
woul d that have inpacted this $15,000 fine and
t hr ee-year suspension?

JOE GORAJEC. I|I'mtrying to recall the P Pool
case because in the P Pool case, as | nentioned,
there were other trainers. There were other
trainers who were involved in the illicit
adm ni stration of dex that had fewer penalties,
excuse nme, fewer infractions. | think there were a
few that had one. And | think there was one that
had maybe two or three. And the penalty was | ess.

| think the m ninmum penalty was either a year
or 18 nonths for one violation, but there is one
significant difference. In that case, initially
everyone deni ed usi ng dexanmet hasone on race day.

That's sonmething that trainers who cheat are not
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prone to admt readily.

In the settl enent agreenents that we got,
ot her than P Pool, they all admtted. They ended
up telling the truth. They ended up saying that,
yes, okay, we get it. W admnistered dex. W
injected it on race day. And that certainly was
factored into those penalties.

So they were less. | know that they were none
| ess than a year suspension plus a fine, but in all
t hose cases outside the P Pool case, those trainers
took responsibility. Wen | say taking
responsibility, | nmean telling the truth. | don't
nmean to say, well, we got a rule here that says
we're responsi ble, so we're responsible. Taking
responsibility is telling the truth. And when we
cite soneone for not cooperating with the
Comm ssion, that neans telling the truth.

W put in a lot of resources in this case and
ot her cases when people conme to us with a story.
Okay. They conme to us with a story that's really
just horse manure. And we have to prosecute that
case.

It takes us a lot of resources to do that, but
we need to protect all the horsenen. And we need

to protect themfromillicit admnistration of
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these drugs. But that gets factored into the
penalty. \Wen you cooperate and tell the truth,
that gets factored in.

|'"msorry, that was a | engthy response to your
si npl e questi on.

MR SHANKS: M. Chairman, may | answer that
guestion?

CHAI RMAN WVEATHERWAX: Ckay. Go ahead, John,
but I1'"mgoing to cut this off because we've got to.
MR, SHANKS:. | understand. Under 71 |AC

8.5-1-7.1(d), and Holly can look it up real quick
and confirmwhat | say is true, the m ninum penalty
is $1,000 and no suspension. Wen you have

mul tiple positives and there's a delay by the |ab
so that the trainer does not know even about the
first one until the last one is over, that's the
penalty. That's the m ninum penalty, $1,000 and no
suspensi on.

CHAl RVAN WEATHERWAX:  Conmmi ssi oners, you have
heard nore than a little bit of testinony on this
case. To answer your question, Comm ssioner
Pillow, we have to accept, nodify, change, or send
It back to the ALJ. So we have -- those are the
options we have.

It bothers ne that there was no cooperation of
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telling the truth. That -- hey, John, |'mjust
telling you the fact that there was five positives,
that's not a good thing. Ganted, it's a |evel
four drug. But Comm ssioner Pillow, did you have
sone thoughts you wanted to offer?

COW SSI ONER PI LLON  No, not really. | think
one qui ck question as we go through this. Holly,
maybe you can answer this. You stated that
M. Norris told his expert that he had injected
t hese horses.

M5. NEWELL: To be clear, M. Norris didn't
say he had done it hinself. He did say the horses
had been injected outside of the 24-hour w ndow,
and he gave the specific dosage of the Sol u-Cortef
that was injected. So M. Norris, |I'm guessing,
woul d have suggested that his veterinarian did the
injecting. M. Norris did not say that he did the
I njection hinself.

JOE GORAJEC. There is absolutely no
veterinarian records to substantiate any of those
I nj ections.

COW SSI ONER PI LLOWN  How did we get the
expert to tell us this? Was this on the w tness
st and?

MS. NEWELL: Yes, | believe M. Norris's
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expert nade that statenent in his deposition and,
per haps, again during the hearing.

COW SSI ONER SCHENKEL: But that was
contradictory to the original explanation that it
was done orally, right?

MS. NEWELL: It was.

COW SSI ONER SCHENKEL: There are nultiple
expl anati ons here.

COMM SSI ONER PI LLONW  Ckay.

CHAl RMAN WEATHERWAX: Ckay. Conmi ssi oners,
guestions?

COW SSI ONER LI GHTLE:  You' ve done a good job
of asking nost of the questions.

CHAl RVAN WEATHERWAX: | don't know if we can
| earn any nore of what we have to know to naeke an
intelligent decision. The question is do we
support the ALJ's opinion and the finding of the
penalty and fine? Do you want to nodify? That's
the case. Do | have a notion?

COW SSI ONER SCHENKEL: If we get it on the
floor, 1'lIl nove approval.

CHAl RVAN WEATHERWAX: | wi || second.

D scussion? W have a notion and second.

Questions? Call it to a vote. All those in favor

of accepting this as recomended, please say "aye.




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 48

THE COMWM SSI ON: " Aye. "

CHAl RMVAN WEATHERWAX: Passes. So it's passed.

Nunmber seven, much nore conplicated. This is
a case where, pretty serious case because it's a
precedent being put before us as far as the ALJ in
the matter of Staff versus Ross Russell.

So, Lea, do you want to share with us the
background nusi ¢ about this?

MS. ELLINGANOCD: Sure. | wll give you sone
procedural background. On QOctober 23rd, Conm ssion
Staff issued an adm nistrative conpl ai nt agai nst
Doct or Ross Russell. On Novenber 12, 2014,

Chai rman Weat herwax assigned Bernard Pylitt as the
adm nistrative | aw judge on the matter.

On May 13th, counsel for Russell filed a
notion to disqualify the ALJ alleging that he is
bi ased and prejudi ced agai nst Russell, and,
therefore, unfit to serve as the ALJ in this
particular matter. After reviewing the briefs, the
ALJ issued a ruling in the formof a proposed
finding of fact, conclusion of |Iaw, and recommended
order that denied Russell's notion to disqualify
the ALJ.

On June 30th, Russell e-mailed his petition

for review of the ruling to the Conmm ssion, a hard
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copy of which followed postmarked July 2nd. The
Comm ssion issued a prehearing order allow ng
parties to file briefs in support of their
positions and to present oral argunents. Russell
subsequently filed a brief in support of his
position, as well as objections to the ALJ's
proposed findings on July 10th, that sane date

Staff issued their brief in support of their

position as well. Those filings have been provided
to you.

Comm ssion will now hear oral argunents in the
matter. Again, each party will be limted to ten
mnutes. | wll signal, three, two, and one.

The sole issue before the Conm ssion at this
time is whether ALJ Pylitt is able to be inpartial
and unbi ased in his adjudication of the Russell
matter. He is also here to answer questions the
Comm ssi on may have.

At the conclusion, again, the Conm ssion w ||
cl ose the record and begin its deliberations. The
Comm ssion nust either affirmthe ALJ's order,
nmodify it, or dissolve it, or remand the matter
back for further proceedings.

If there aren't any prelimnary questions, we

can go ahead and get started beginning with
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Russel |l 's counsel, Pete Sacopul os.

CHAI RVAN WEATHERWAX: |s this the one where
you said that the tine factor for filing a protest
was not quite on tine?

M5. ELLI NGWOOD: There was an issue about it,
but | believe each party is going to address it.

CHAI RVAN WEATHERWAX:  That wi Il be what we are
going to hear?

M5. ELLI NGWOOD: Likely. The issue is also
covered in your briefs and the neno | sent you, but
| suspect each party wll address it.

CHAI RVAN WEATHERWAX:  After that, it's our
position and responsibility to say either we're
going to accept this, let this go forward to hear
this whole thing today or not.

M5. ELLINGMWOOD: Yes. That's up to you. |If
the Comm ssion finds that it wasn't tinely
subm tted, you have the opportunity to not hear the
petition for review of the ruling, but we're all
here, and it's an inportant issue.

CHAI RMAN WEATHERWAX: That's what | say. |It's
my personal opinion if we're going to take the tine
to listen to this, we mght as well say we're going
to do it because why would we delay, if that's okay

with the Comm ssion. Do you understand?
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There was a tine factor when everybody is
supposed to go back and forth. That's why |I'm gl ad
you' re here, Comm ssioner MCarty, because this is
the square root of lawtines two. This is the
ultimate | awer's dream

The point is we can't even get to the issue of
why the case is here. It's just a matter if we
want to hear it or we don't want to hear it. W're
not even tal king about the nerits of the case.

MS. ELLINGAOCD: We're not. It's not
appropriate for the Conm ssion at this point to
di scuss the nerits of the underlying case with
respect to whether Doctor Russell has violated any
adm nistrative rules. The only issue before you
today is whether or not Judge Pylitt is qualified
to continue on this case.

CHAI RMVAN WEATHERWAX: W th that, we'll go
f orwar d.

MR, SACOPULCS: Thank you. M nane is Pete

Sacopulos. |'mhere on behalf of Doctor Russell
today. | want to start by saying that this is
sonewhat of a prickly situation to be in. |[|'ve

practiced |law in dozens of courts throughout
I ndiana, in front of admnistrative agencies. This

is the only tinme | have ever filed sonething |ike
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this and did so because | felt | sinply had to on
behal f of ny client. Doctor Russell's professional
career is in the balance. The Comm ssion is
seeki ng a 20-year suspension.

By way of background, so you know, this all
started with regard to an incident that allegedly
occurred on Septenber 19th of | ast year. The
al l egation was that Doctor Russell had entered the
stall of a horse that was in to race that day and
adm ni stered sone foreign substance ot her than
Lasix to that horse. That is an allegation that
Doct or Russel |l has di sput ed.

You shoul d also note that there were tests
taken of that horse, and those were negative. You
shoul d al so know that everyone el se has said that
coul d not occur the way that the one w tness who
made the allegation says it did.

Wth that as a background, Doctor Russell was
suspended the foll ow ng day, Septenber 20th. And
subsequently an adm nistrative conplaint was fil ed
by the Indiana Horse Raci ng Conm ssion staff
agai nst Doctor Russell and is pending.

Al so, you should know the horse in question is
a horse naned Tam Tuff. Tam Tuff was trained by a

trai ner naned Tony Granitz. And he had an
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assi stant trainer nanmed Richie Estvanko. The horse
was owned and is owned by an investnent group doing
busi ness as Captain Jack Racing Stable.

What has happened is that Doctor Russell has
been suspended since the 20th of Septenber |ast
year. He remains suspended. He does not -- he has
not had a heari ng.

There was a hearing in the case of
M. Estvanko and M. Ganitz. And as counsel has
told you, Bernard Pylitt, who is here wth us
t oday, was appointed by the Comm ssion to serve as
the admnistrative |l aw judge in Doctor Russell's
case. He was also appointed to serve as the
admnistrative |law judge in M. Estvanko's case.

He was al so appointed to serve as the

adm nistrative law judge in M. Ganitz's case.
And he was al so determ native of the outcone in a
ruling and proposed order to your panel on the
Captain Jack Stable case. All four of these
matters were in front of or have been in front of
ALJ Pylitt.

So on October 31st of |ast year, there was a
hearing by the stewards in the Granitz and Estvanko
case. And in that case there was sone findi ngs of

fact and concl usions of |aw that were then
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appeal ed. Those were appeal ed, and Judge Pylitt
assi gned.

One of those findings was that, and let ne
tell you what the issue was in the hearing, the
stewards' hearing. The issue was franed, |
believe, incorrectly whether or not Ross Russell
injected the Granitz-Estvanko trained horse on
Septenber 19th with an unknown substance prior to
the tinme of adm nistration for LasiX.

| believe the correct issue in that case with
the trai ner was whether the trainers, M. Estvanko
and M. Ganitz, violated the absolute trainer
responsibility rule. Be that as it may, the
stewards concl uded that there had been between the
hours of ten and el even on the norning of
Septenber 19th a foreign substance injected into
the horse. And that Doctor Russell had entered the
stall where this horse Tam Tuff was held and
adm ni stered an injected substance other than Lasi x
on race day. Those were the findings of the
st ewar ds.

That is inportant because those findings were
relied on by Judge Pylitt in deciding a matter that
Is also before this Comm ssion and argued invol vi ng

the Captain Jack Racing Stable case. That's where
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Captain Jack Racing Stable had conme before this
panel saying their noney, their w nnings had been
taken, and they wanted to be heard on this.

The Captain Jack Stable counsel filed a notion
to intervene in the Granitz and Estvanko case. And
they did so because they felt their rights had been
violated. They didn't have due process. They
wanted to be heard about why their purse noney was
bei ng taken away.

In preparing a proposed order denying the
nmotion to intervene, Judge Pylitt relied on the
findings of fact and conclusions of lawin the
Estvanko and Granitz case. |In doing so, he found
there were, that the trainers were found
responsible for illegal race-day injections into
the horse Tam Tuff. He also found that there was
i1l egal race-day injections.

So I would submt to you that he has
prej udged, predetermned a critical pivotal point
in Doctor Russell's case. Doctor Russell has
rejected fromthe beginning and denied fromthe
begi nning there was ever any injection of an in
horse on race day. But we now are faced with
findings of fact and concl usi ons of | aw upon whi ch

this exact admnistrative |aw judge has relied in
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making a ruling that has determned in his m nd
that Doctor Russell has done the deed. And it is
our position that based on that, he cannot being
fair, unbiased of Doctor Russell.

Wth regard to the law that's applicable here,
there is a code provision cited in our brief,
4-21.5-3-10, that requires that a judge be
disqualified for certain things. One of themis
the judge shall disqualify himor herself in which
a judge's inpartiality mght reasonably be
gquestioned, including but not limted to, and part
D says, where they've previously presided as a
j udge over the matter in another court.

That is what we believe has happened here.
Judge Pylitt has presided over, in essence, the
matter of whether or not there was an injection or
whet her there was not, whether this race-day event
occurred or whether it did not in the Ganitz and
Est vanko heari ng.

The court in Indiana has weighed in on
inpartiality. And in the case of State versus
Brown, our I|ndiana Court of Appeals has held that a
j udge shoul d recuse hinself under circunstances in
whi ch a reasonabl e person woul d have a reasonabl e

doubt of a judge's inpartiality. Accordingly, even
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If there is an appearance of partiality, the judge
shoul d recuse himor herself.

Judge Pylitt has adopted and verified the
stewards' findings in Estvanko and Ganitz, and in
so deciding has determ ned that Ross Russell,

Wi t hout a hearing and w t hout due process, has done
this deed. Ross Russell has disputed that fromthe
day he was confronted with that, which was the day
follow ng on Septenber 20th of |ast year.

The Commi ssion in reviewing this should | ook
closely at the stewards' findings and the relying
of Judge Pylitt on this issue.

| would like to address briefly the fact that
in this case the Indiana Horse Raci ng Conm ssi on
Staff is recommendi ng a 20-year penalty. This is
really unprecedented. What we have here is a
prof essional's career on the backside as an
esteened veterinarian that has been arrested. Hi's
reputation has been irreparably damaged. His
financial | oss beyond significant.

He is entitled to a fair and inpartial trial
to be conducted by an unbiased adm nistrative | aw
j udge who has not prejudged or predeterm ned or
adj udi cated a critical issue to his case, just as

everyone else is in this process. He sinply cannot
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receive that if Judge Pylitt is allowed to continue
to hear this case.

| would like to turn very quickly to the
second issue, which has been brought up about the
timely service of our brief. Qur brief was tinely
filed. The rule in question is Trial Rule 5(B)(2)
in the Indiana Rules of Trial Procedure. |If you
wll look, there is a cover letter showng it was
posted on the 29th of June of this year. The
pl eading itself was dated the 29th of June of
this year. The certificate of service is the
29th of June of this year. The envel ope posting
it is the 29th of June of this year.

You need to realize in Terre Haute, |ndiana we
really don't have postal service |like you all have
in Indianapolis. So if | send a letter to ny
nei ghbor in Terre Haute, it has to cone to
| ndi anapolis to be canceled to go back.

And so wth that having been said, | have al so
under the rule, | believe the certificate is
confirmative of Trial Rule 5(B)(2), but | have for
the Comm ssion's review an affidavit of Rosanna
Royer, a nenber of ny staff, who stated under oath
this was placed in the US mail in conpliance with

the service requirenent of Trial Rule 5(B)(2) on
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June 29, 2015. It was subsequently sent again by
e-mai|l the follow ng day.

To add to what appears to be sone confusion,
although | think it's clear it was tinely served,
the exhibit, and I would offer that both sides of
this case inadvertently omtted exhibits and had to
send themlater. Qurs were, we believe, one of the
sets did not have all of the exhibits.

CHAI RMAN WEATHERWAX: |'ve already said we are
going to accept this today. You don't have to go
through all of that. | understand.

Does that conclude what you want to talk
about ?

MR, SACOPULCS: O her than on behal f of Doctor
Russell, we would ask that you reject the ALJ's
recommendat i on.

M5. ELLI NGAMOOD: Right on tine.

MR. BABBI TT: Chair, Conm ssion nenbers,
counsel, it is nmy pleasure to speak to you on
behal f of the Comm ssion Staff today. Holly
Newel | , deputy general of the Comm ssion, is
co-counsel on this matter, but in the interest of
time, I"'mgoing to speak to it mnyself.

Let ne say at first, the particular sanctions

agai nst Doctor Russell are at issue. They are not
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to be decided here today. The only issue is
whet her Judge Pylitt is biased or prejudiced and
whet her he can and should nove forward as the
adm ni strative | aw j udge.

Di sciplinary cases, no matter what the charge,
are inportant to the person who is being charged.
As Commi ssion Staff, we understand that. The fact
that we're tal king about what those specific
charges is really has nothing to do wth the issue,
which is was Judge Pylitt biased or prejudiced.

We believe it is a lawer's dream because
there's a case that M. Sacopul os has conpletely
ignored that the Court of Appeals has spoken to an
I ssue that is not a hundred percent on the mark but
Is so close that | want to speak with you about it
In sone detail.

Before | get there, let ne first tal k about
the tine issue. There are rules that are set for
filings that are mandatory. There was a ten-day
requirement that this matter be filed on
June 29t h.

Now, there was a representation nade, two
things, one, that the filings were nade by
electronic mail. If you look at M. Sacopul os' own

filing, his e-mail was dated June 30th at 8:44.
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Yet, his representation to you is that he filed it
by electronic mail on the 29th.

| don't know how you reconcile that. | sent
it on the 29th, but it's dated on the 30th at
8:44. But that's the context of the
representations that are being nade to you. It was
not e-nmailed on the 29th, the day it was due.

And we have set forth in our brief the reasons that
conpl i ance was not net.

We can get into all of those things. And it
gets very, very nuanced and detail ed, but the fact
of the matter is, he's tal king about on a letter
the franking mark. W' re not suggesting they
didn't put it in the postage neter on the 29th.
That's not what the rule is.

The rule is it's the date of electronic
mai | ing, which was the 30th or if you put it in
first class mail, it's the date of the postmark on
the envelope. It's not the franking mark. It's
not whatever Pitney Bowes or Neopost or sonebody
el se says because you could sit there with it, and
you could have it sitting there for a nunber of
days, and you' ve m ssed the requirenent.

It either has to be sent registered or

certified. It wasn't. O it has to be sent by




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 62

third-party commercial carrier |like UPS or FedEx
with a three-day delivery. Neither of those things
happened. It was untinely.

Qur position is that Doctor Russell should
| ose this argunent because it's untinely. Having
said that, we want to tal k about the nerits because
we believe the Conm ssion should deny the request
that Doctor Russell is making on both the
timeliness and on the substance of the materials.

Now, when | got to |law school, they told ne if
the lawis on your side, argue the laws. |f the
facts are on your side, argue the facts. |If
neither are on your side, pound the table. W' ve
all heard that. Al |awers have heard that.
There's a | ot of pounding of the table in this
particul ar brief.

| want to go through in a very limted anount
of tinme and touch on a couple. In the conclusions
to the objections, there is a statenent that says
"ALJ Pylitt has been appoi nted assi gned the vast
majority, if not all, disputes over the past 24 to
36 nonths by the |Indiana Horse Racing Conm ssion.”
First of all, M. Sacopul os knows that's not a true
st atenent because on Novenber 19, 2012, which was

Wi thin three years which was within 36 nonths, Gary
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Patrick's case was assigned to Adm nistrative Law
Judge Gordon White, and M. Sacopul os represented
M. Patrick.

So we're getting fast and | oose with the
facts. There's a lot of rhetoric in here. That's
just the start of it.

Now, the vast mpjority of the cases have gone
to Judge Pylitt. W went back and counted just to
know what we were dealing with. There were 25
cases in this tinme frane. Eleven of those went to
ALJ Lauck. Eleven went to Judge Pylitt. Two went
to Gordon White, one of themyou decided here this
nor ni ng, the Anbss case, which was a substantial,
substantial matter that took a lot of his tine,
And one went to Judge Hostetter. Four ALJs, three
are currently active wwth the Comm ssion. And a
vast ngjority to ne is sonething well over
50 percent, not even close to 50 percent.

So that's what these objections are. These
obj ections nake |lots of references that cannot be
support ed.

Now, in that sanme concl usion, M. Sacopul os
says "ALJ Pylitt, unlike nost jurists that are
guestioned as to prejudice or bias, has summarily

refused to disqualify hinself." M. Sacopul os just
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sat here and told you today this was the first
notion that he had ever filed |like this. Now, yet,
he says to you in this filing nost jurists that are
guestioned as to prejudice or bias. Were in the
wor | d does that cone fronf

The fact is it's pulled out of the air like
everything else in this filing. And it's given to
you. And it's asking you to do sonething they want
Wi t hout absolutely any basis to do it.

Now, let's talk about the substance of the
objections. The first is he is claimng, and this
Is a very, very tortured interpretation, that Judge
Pylitt adopted and verified the stewards' ruling in
Est vanko and Granitz, January 19, 2015. Now, that
IS a separate proceeding. And he did indicate this
was the intervention notion.

And what Judge Pylitt said was the pleadings
support that this is the claim and that's how I'm
going to decide the intervention issue, which cane
to you and which you affirned. He did not say |
made a finding on the nerits as to either Estvanko,
G anitz, or Doctor Russell. | know he didn't do
that. And M. Sacopul os knows he didn't do that
because we had a hearing on the nerits of that

matter on the 23rd and t he 24th.
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Now, if he had really done what M. Sacopul os
told you he had done, we just wasted our tinme for
over a day putting on nultiple wtnesses,
Cross-exam ning, putting on nunmerous exhibits to do
a matter that Judge Pylitt had al ready deci ded.
Why? Because he hadn't decided it then, and he
still hasn't decided it. There is a
m srepresentation that is being nmade that is the
basis of this disqualification notion.

And then there is in objection nunber seven,
there's a discussion about the stewards having a
footnote, which is not only inaccurate, it's a
m sstatenent. That statenent about the stewards
Is, in fact, a msstatenent. Stewards nade a very
short footnote, which M. Sacopul os took three
i nportant words out, by the way, in his filing.

And it said, Doctor Russell appeared as a
Wi tness for the respondents at the October 31, 2014
heari ng, presumably, but the decision in this
matter does not apply to any allegations that are
currently pendi ng agai nst Doctor Russell. Ckay.
Now, what he took out is "but the decision." The
fact of the matter is he says that's inaccurate and
it's a msstatenent. That's not what the Indiana

Suprene Court says.
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Wth respect to issue preclusion, and this is
a nuanced | egal argunent with respect to issue
preclusion, there has got to be a nunber of things
before you can preclude a person froma particular
Issue that's tried in another case. Nunber three,
and inportantly, is the party to be estopped was a
party or a privy of a party in prior action. This
is National Wne and Spirits versus Ernst and
Young, 976 N.E. 2d 699 Indiana 212. Prehearing was
denied. The fact of the matter is the stewards
were on right on the mark.

| told you |l was going to get to the case.
have to do it quickly because |'m running out of
time. The Jones case is a very inportant case.
And this is a case that was decided by the Indiana
Court of Appeals. And, interestingly, it involved
two co-defendants who were jointly charged with
three counts of possession of narcotics.

The judge who sat on that matter convicted one
of the defendants while the other one was in
Florida. So the other defendant conmes back, and
this judge is sitting on the case. The
co- def endant says sane facts, jointly charged, you
shoul dn't deci de the case.

Guess what, the Indiana Court of Appeals
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decided it. And they decided it on virtually the
sane canon that is at issue here. [It's just been
updat ed.

What they said was after reviewing all sorts
of deci sions, including Suprene Court decisions,
"Rather, his argunent is that the nere fact that
Judge Jasper's participation in the prior bench

trial of the co-defendant Edel en precluded the sane

judge from participating in Jones' trial. Such
clearly is not the law." It doesn't preclude him
at all.

What he's tal king about in other situations is
If a judge goes fromthe trial court to the Court
of Appeal s, that judge can't sit on the case he sat
in before. He doesn't say you can't sit on the
case that has any common facts.

This was your determ nation that Judge Pylitt
be assigned to this, the right determ nation.
There has been no show ng of actual bias and
prejudice. There's nothing in the record to
support this.

| want to tell a cautionary tale here because
the sanme rules that apply to ALJs apply to this
Comm ssion. You have to be careful because if you

determ ne, oh, heck, let's just nake it easy and go
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ahead and disqualify this judge, then you're givVving
a basis for the Commi ssion to say any conmon facts
that you deal with, you should be disqualified for.
And then the argunent is that the Comm ssion can't
deal with different disciplinary matters that arise
under the sanme comon facts.

That is not true. It's not true with Judge
Pylitt. He's a well-respected jurist. He sat as a
judge in Ham lton County. He knows the rules. He
was not biased and prejudiced. There is nothing in
this record to suggest that he was.

We woul d ask you to affirmhis decision on the
merits and decide that it was untinely as well.

CHAl RVAN WEATHERWAX:  Thank you, Robi n.
Counsel .

M5. ELLI NGWOOD: That concl udes the oral
argunents fromcounsel. As | nentioned, Judge
Pylitt is here to answer any questions you may
have.

Agai n, the sole issue before you today is
whet her or not Judge Pylitt is biased or prejudiced
whi ch makes himunfit to hear the Russell matter.

CHAl RVAN WEATHERWAX:  Judge Pylitt, do you
want to offer anything?

MR PYLITT: | think counsel, in briefs,
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pretty well set forth the issues. | think it would
probably be inappropriate for ne to comment one way
or anot her.

CHAl RVAN WEATHERWAX:  Thank you. | can't tell
you anot her case that |'ve heard nore about that
| ' m not supposed to talk about. There's al nost
nothing in this case that we haven't heard. Yet,
we're supposed to pretend we didn't hear it, |
t hi nk.

Comm ssi oner Schenkel, did you have a
guesti on?

COW SSI ONER SCHENKEL: | just want to nmake
sure | understand the process and procedure here.
It's a dunb question, but I want to reiterate it.
You' re saying we're just discussing today the
aspect of whether or not this noves forward with
Judge Pylitt as the ALJ. W are not -- we wl|
then at a later tine have an actual recommended
order to consider in this matter; is that correct?

M5. ELLINGAOCOD: You will. Like you, I'min
the dark about many of the facts about the case on
purpose. M/ understandi ng though is that hearing
the matter, a trial in the matter, rather, is
scheduled for late this year. | want to say

Decenber. So there will be a tinme when a proposed
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order conmes before you that gets to the underlying
al | egati ons agai nst Doctor Russell, but that's not
t oday.

COW SSI ONER SCHENKEL: The second part of ny
guestion is what is the status of Doctor Russell in
the neantinme? |In other words, fromtoday going
forward, he will have an opportunity to have a
hearing, and there will be a process. But what is
his status in that tinme franme?

M5. ELLI NGWOOD: Doctor Russell was initially
summarily suspended. He didn't ask for a hearing
on the suspension. The suspension was dropped, and
then he was excluded, which has the sane effect in
that he can't go into the regul ated area, the
backside. He didn't ask for a hearing on the
exclusion either. So right now he continues to be
excluded. He's not performng his services on the
racetrack or any other area regul ated by the
Conmmi ssi on.

MR PYLITT: Comm ssioner Schenkel, for your
benefit, the hearing on the nerits has been
conti nued by agreenent of counsel. It's currently
set for Decenber 1st for four days in Indianapolis.
There are sone deadlines for discovery and

depositions, which necessitated noving the hearing
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out to Decenber 1st.

COW SSI ONER SCHENKEL: Not to be
oversinplified here, our decision is whether or not
t hat Decenber 1st process is going to be overseen
by this admnistrative |aw judge or not.

MS. ELLI NGAMOCD: Yeah. Practically speaking,
I f another admnistrative |law judge is assigned, it
i kel y woul d be continued so that the judge woul d
have the opportunity to get up to speed.

COW SSI ONER SCHENKEL: | under st and.

MS5. ELLINGAOCD: That's not a certainty, but
it's very, very, very likely.

COW SSI ONER PI LLON  Who sel ects the ALJs?

M5. ELLI NGWOOD:  Your chai r man.

CHAl RVAN WEATHERWAX: | get this opportunity
about four tines a nonth. Do you want it?

COW SSI ONER PI LLOW  No. Thank you.

CHAl RVAN WEATHERWAX:  The reason | thought we
shoul d hear this today and not just rule on the
fact the tinme factor could be a question, we could
literally, you could argue, not hear, not nmake a
decision, not allowthis thing to go forward based
on this tinme sequence of proper filing. O we can
say we want this to go forward where you'd have to

find yourself trying to disqualify Judge Pylitt for
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sone bias or sone other reason. That's the issue
bef ore us.

That's what the argunent is by counsel. This
Is an argunent that they are using to disqualify
this judge before we ever get to hear the case. |
nmean, we've already heard nore about this case than
| think we're supposed to. But, neverthel ess, we
had to get to this to understand the ruling to
supply the yes or no for Judge Pylitt.

It's ny recommendation, and | wll make this
in antion, we allowthis to go forward accepting
Judge Pylitt as the attorney or the judge that |'ve
appoi nted, and we've al ready been involved wth and
all this background nmusic on this particular case.

COW SSI ONER LI GHTLE: | second the noti on.

CHAI RVAN WEATHERWAX:  We have a notion and a
second. Questions?

M5. ELLI NGAWOOD: Chairman, just to be very
specific, it sounds to ne as if the notionis to
approve the ALJ's proposed findings but deny the
nmotion to disqualify.

CHAI RMAN WEATHERWAX: That's right. Can we
take a vote on that? All those in favor say "aye."

THE COWM SSI ON: " Aye. "

CHAl RVAN WEATHERWAX: It's passed.
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Nunber eight, Joe, | guess that's your tine.

JOE GORAJEC. Yes. Wien the Conm ssion net in
April, at that tinme the Conm ssion was fully
appri sed of the selection of Truesdail as our
primary |lab, and the fact that we had put under
contract an audit | ab.

Since that tine a | ot has happened. You know
by nmy communications in May that the prelimnary
findings of the audit lab of Truesdail's work |ed
to us termnating Truesdail's contract for default
because at that tinme they had m ssed three positive
tests that were found by Industrial Lab and
confirmed by a third-party lab. So that's where we
left off in My.

So in the mddle of May Truesdail's out.

I ndustrial is our primary |ab, but at that tinme we
still had several weeks of testing in the pipeline
that Truesdail had done the work on or were doing
the work on. So it wasn't until we were able to
review all those sanples that we know enough to put
forth a staff report concluding the findings of all
of the 26 days of racing in which Industrial
Laboratories served as our audit | aboratory.

The findings, as you saw in the report -- |

won't go into the report in detail, but | wll be
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glad to answer any questions. That frommd My
until just a few weeks ago, the audit |aboratory
and an i ndependent third-party | aboratory found
four nore positive tests. So during the 26 days of
auditing, there were seven positive tests that were
m ssed.

And to me, two things that are nost disturbing
about this is that it wasn't seven out of 50. |It's
not |i ke Truesdail found 50 and m ssed seven. They
found none and m ssed seven. So their batting
average woul d have been .000. So that was one of
the nost disturbing things. The other was that
al t hough six of the seven were positives for
t herapeutic nedication, one of themwas a Cass 1
dr ug.

And the way the statute and our rules read, in
order to prosecute a drug positive, it has to be
found by the primary |ab. Even though Industri al
found it, and even though it was confirnmed by LGC,
we cannot and coul d not prosecute that case.

So that's the good and the bad. | nean, the
bad is that that happened. The good is that we had
a programin place to detect it and nove on. And
we have noved on.

Qur | aboratory, Industrial, we believe is
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doing a fine job. Since that tinme, | believe
they've called 11 positive tests. Sone of those
have been fully adjudicated. Sone of those are in
the pipeline to be adjudicated. They are doing
their job. And they're finding positive tests as
t hey shoul d.

| want to conclude ny remarks to discuss
briefly the way we are noving forward because even
t hough this programw th the audit has worked wel |,
wor ked very well, there really is a better, nore
efficient way of doing it. That is to devel op what
| refer to briefly in the report as a doubl e-blind
sanpl e program That's a program where we cause,
we choose a drug that could be abused on the
racetrack.

CHAl RVAN WEATHERWAX: |s that point nine on
t he agenda?

COW SSI ONER SCHENKEL: It's eight.

JOE GORAJEC. It's the |ast section of the
staff report under nunber eight.

CHAl RVAN WEATHERWAX: | have just a question
for you because Truesdail was the one that got the
contract for the whole year.

JOE GORAJEC.  Yes.

CHAI RMAN WEATHERWAX: After even bei ng pointed
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out that they didn't find it, you gave them a
chance to test again, and they still didn't find
it?

JCE GORAJEC: Correct on four of the sanples.

CHAI RMAN WEATHERWAX:  That neans their system
or standards nust not even be adequate to do
anyt hi ng.

JOE GORAJEC. One could inply that.

CHAI RVAN WEATHERWAX:  Now it's I ndustrial .

JOE GORAJEC: Now it's Industrial.

CHAI RVAN WEATHERWAX:  When did we start
sendi ng everything to Industrial?

JOE GORAJEC. | don't know the exact date.
Was it May? | believe it mght say here. May 6th.

CHAl RVAN WEATHERWAX: So really this year is
| ndustrial Lab.

JOE GORAJEC. This year is Industrial Lab.

CHAl RVAN WEATHERWAX: Go ahead with your
doubl e bl i nd.

JOE GORAJEC. The doubl e-blind programis a
nmore cost effective way of doing business. Wat
we' ve done is we've reached out to Purdue. And
they have agreed to work jointly with us on this
doubl e- bl i nd program

And the way the programworks is that we
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sel ect a nunber of drugs that we want the lab to
receive without knowi ng that these are speci al
sanples. So what will be done is that Purdue,
using their research and teaching herd of horses,
okay, wll inject horses, one horse each, with the

drugs that we choose. And bl ood and urine on those

horses will be drawn at specific points in tine.
Those sanples wll be sent to the track, and
we W Il disguise those sanples. W will canoufl age

t hose sanples in such a way as when we send our
weekly shipnment to Industrial, it will look like a
nor mal post-race sanpl e.

So they will process it, okay, as they do
every other sanple. That's very inportant because
the way -- a lot of tinmes the industry will have
proficiency tests. Wen they send out a
proficiency test to a |ab, they say, hey, here's a
sanple that's a proficiency test, and we want you
to tell us if you find anything in there.

But when that's done, the lab is clued in that
this is a special sanple. So they're going to give
it the full nonty. They wll run everything they
can. If it conmes back negative, they're going to
run it again. And they're going to run it again.

And they're going to run it again. And they are
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going to make a special super-duper effort to find
what's in that sanple because they knowit's a
testing proficiency sanple. And there is likely
sonething in there.

W don't want the lab to know. W want the
lab to treat this as a routine sanple. So we are

going to disguise them

And then once the results are in, I will issue
areport. It wll be a very public process. The
results, good, bad, you'll know what they are.

And one thing that has happened since | sent
out this report is Purdue has a conmttee call ed
the ACUC, which is the Aninmal Care Use Conmttee.
This is a conmttee that anything that they are
going to do with this research herd, soneone has to
sign off on to make sure that the university is
confortable with the experinent, confortable with
the project, and it's not going to harmthe horses.

That commttee has al ready signed off since
this report was issued. That comm ttee approved
the project. So we're basically good to go and
good to nove forward, other than actually getting a
contract with Purdue, but all the other wheels are
greased to nove ahead.

CHAl RVAN WEATHERWAX:  Very good. So this
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sounds like a pretty thorough double testing.

JOE GORAJEC. It is. It is.

CHAl RVAN MCNAUGHT: Are you sharing this with
| ndustrial Labs?

JCE GORAJEC: They got the report. They know
we're going to be doing double blinds.

CHAl RVAN WEATHERWAX:  They al ready know what
we' re doi ng.

JCE GORAJEC. They know we're going to have a
doubl e-blind program But as far as they won't
know of all the sanple they get each week, and
we're racing nine races, well, we're racing nine
days a week. And we are sending 15 to 20 sanples a
day. So they're getting well over a hundred
sanples a week. So buried wthin those sanples
will be our proficiency sanples.

CHAl RVAN WEATHERWAX:  None of the things we do
on the track with Purdue is being tested agai nst
| ndustrial Labs.

JCE GORAJEC: Say that again.

CHAl RVAN WEATHERWAX:  We are not doi ng
anything to verify the audit on Industrial Labs.
Who do we verify against Industrial Labs?

JOE GORAJEC. The doubl e-blind program

replaces the audit. W operated this under a
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qual ity assurance program

CHAl RVAN WEATHERWAX:  So Purdue is becomn ng
the audit program

JCE GORAJEC: No. We're changing the nature
of our quality assurance program and we're noving
froman audit-based programto a doubl e-blind
sanple program But you do nention a good point in
that, for exanple, let's say that we give a horse a
drug that is drug A W disguise it. W send it

to Industrial, assumng that they're going to find

it. If they can't find it --
CHAl RVAN WEATHERWAX: That's a probl em
JOE GORAJEC. That's an issue. W'IlIl let them

know that they need to retest that. But what we'll
also do is we'll have an extra sanple, a split that
will go to an independent |ab. You know, there
m ght be sonmething with the tinme delay, the dosage.
And we want to nmake sure that if Industrial can't
find it, that another lab can find it before we
call themon it.
CHAl RVAN WEATHERWAX:  Commi ssi oner Schenkel .
COW SSI ONER SCHENKEL: | want to nake sure
it'"s on the record that we expressed, all of us
expressed concern about the 70-day del ay that

occurred in earlier conversation, earlier
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proceeding. And | think it's fair to note, Joe, am
| correct in saying we're not experiencing del ays
like that. This whole process has hel ped address
that issue as well; is that correct?

JOE GORAJEC. Absolutely. Industrial has been
right on the, pretty nuch right on the noney. W
send our sanples to them once a week on a
Wednesday. They get them on a Thursday. The
foll ow ng Thursday we know if they have any
suspi ci ous sanpl es.

COW SSI ONER SCHENKEL: | just want to neke
sure the public is assured that we saw that as an
I Ssue.

JOE GORAJEC. It is a concern. That concern
has been addressed. |Industrial has been on tine.

CHAI RVAN WEATHERWAX:  Commi ssi oner McCarty.

COW SSI ONER MCCARTY: Who did the testing in
20147

JOE GORAJEC. 2014 started with LGC, which is
a very prom nent |aboratory out of Lexington. They
did a super fine job quality w se, but they were
sl ow as nol asses, and that's what caused the
backup.

COMM SSI ONER MCCARTY: Then we went to

Truesdai | .
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JOE GORAJEC. No, then we went to Industrial
for the rest of 2014. Wat happened is we issued
an RFP for a | aboratory for 2015. And the State
Departnment of, DOA awarded it to Truesdail.

COW SSI ONER MCCARTY: The State Departnent of
Adm ni stration because is it based on a | ow cost
basis or is it best and | ow cost?

JCE GORAJEC. We would argue that, we would
vi gorously argue the best, but it was the | ow
bi dder .

COW SSI ONER SCHENKEL: Which this is a
personal comment, Conmm ssioner MCarty, that
troubles nme fromthe standpoint of this, in ny
m nd, should not be a decision made on best or
| owest cost. Quality is so inportant here. And
there is not taxpayer noney involved in this.
These costs are borne by the participants, by the
users. So | hope that the Departnent of
Adm ni stration, in all due respect, |earns
sonet hing of this process.

CHAI RMAN WEATHERWAX:  They won't.

COW SSI ONER MCCARTY: Have there been any
di scussions with the Departnent of Adm nistration?

JOE GORAJEC. The Departnent of

Adm ni stration, even though they awarded the
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contract to Truesdail after we expressed concerns,

t hey' ve been very good to deal with on the tail end
because we had to seek their approval to term nate
this contract. And I think they got it. | think
they got it. They were very hel pful in the

term nati on.

CHAl RVAN WEATHERWAX:  Next year you'll be on
the commttee to help select the lab. This wll be
an experience you wll never ask again.

COW SSI ONER SCHENKEL: As you recall,

Chai r man Weat her wax - -
CHAl RMVAN WEATHERWAX: | didn't want it.

COW SSI ONER SCHENKEL: - when vol unt eers

wer e sought --
CHAl RVAN WVEATHERWAX: | pointed to you.
COMM SSI ONER SCHENKEL:

- the Departnent of
Adm ni stration said we don't want any outside
opi ni ons.

CHAI RVAN WEATHERWAX:  Yeah, that's true.

Al right, Joe, thank you. It |ooks Iike that
iIs very tinely to have that audit |ab goi ng on.
O herwi se, we would have had a disaster. The case
with the one positive, that's a | ost case for us.

JOE GORAJEC:. How we refer to themin the

office is we have to eat that.
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CHAI RVAN WEATHERWAX:  Nunber ten. Is that
al so you, Joe?

JOE GORAJEC. | believe we are at nine.

CHAl RVAN WEATHERWAX:  Nine is the Texas
Veterinary Medical Diagnostic |ab as a split.

JOE GORAJEC: The Comm ssion will renmenber
that earlier in the year they approved three
| aboratories to serve as split |aboratories for the
Comm ssion. That's the lab that gets the
horsenen's sanple, the split sanple if a trainer
gets a positive, and he wants to have the sanpl e,
the split sanple independently anal yzed.

The Conmm ssion approved three |abs. They
approved LGC. They each approved UC Davis. And
t hey approved the | aboratory at the University of
Pennsyl vani a.

What's happened since that tine is, at |east
tenporarily, UC Davis and Pennsyl vania are not
taking split sanples. So we only have one | ab
that's wllingly taking split sanples. And that's
LGC.

And we |ike the horsenen to have a choice in
| abs. And | know that the horsenmen appreciate
having a choice in labs. So we would |Iike to add

the Texas Veterinary Medical D agnostic Laboratory
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as a split sanple lab for now into the future.

COW SSI ONER SCHENKEL: So noved.

COW SSI ONER PI LLOW  Second.

CHAl RVAN WEATHERWAX:  Motion and second. Al
those in favor say "aye."

THE COWM SSI ON: " Aye. "

CHAI RVAN WEATHERWAX:  Nunber ten is Joe.

JCE GORAJEC. One thing we spoke of earlier
when we were tal king about drug testing is that
nost of the racing | aboratories do not have testing
equi pnent for cobalt. Cobalt is not a drug. It's
a heavy netal. And because of that, they don't
have the equi pnent to test heavy netal because they
are not in the business of doing that. But these
| aboratories also often have a sister |aboratory on
the prem ses. UC Davis has one. The University of
Pennsyl vani a has one. Texas has one.

Al t hough we require | SO accreditation for our
| aboratories, and all of our split |aboratories are
accredited, the cobalt |aboratories are not
necessarily accredited by 1SO  They may have ot her
certification, but they are not accredited by | SO

| want to get this on the table and to get a
bl anket approval that these cobalt |aboratories

that are affiliated wwth the split | aboratories
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need not be | SO accredited. That would be a wai ver
on those.

CHAl RMVAN WEATHERWAX:  Because there's not
enough of themto be able to find, you want to
wai ve the 1SO rul e because sone of these cobalt
| abs may not be a certified | SO?

JOE GORAJEC. | would like the Commission to
have a bl anket waiver for the testing of cobalt as
it relates to that | aboratory being I SO accredited.

CHAl RVAN WEATHERWAX: O not, you're saying
you want themto be.

JOE GORAJEC. No, |'msaying that they need
not be accredited.

CHAl RVAN WEATHERWAX:  Only on cobal t.

JCE GORAJEC. Only on cobalt.

CHAIl RMVAN WVEATHERWAX: Do | hear a notion?

COW SSI ONER LI GHTLE: | so nove.

COMM SSI ONER SCHENKEL:  Second.

CHAI RMVAN WEATHERWAX:  Second. All those in

favor say
THE COWM SSI ON: " Aye. "
CHAI RMAN WEATHERWAX:  Ckay. Now, nunber 11.
M5. ELLI NGAOOD: Thank you, Chair nman.

aye.

During this | egislative session, there were

three bills that had or may have a direct inpact on
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horse racing. Those bills are Senate Bill 252,
House Bill 1270, and House Bill 1540. House Bill
1540 was a gamng bill that provided the racinos
may have table ganes in 2021, with the perm ssion
of the Gam ng Conm ssion. That bill potentially
I npacts horse racing insofar as the future table
game revenue Wi ll inpact Centaur's AGR, which in
turn could inpact the anmount of npbney to breed
devel opnent and the horsenen's associ ati ons under
| C 4-35-7-12.

Wil e House Bill 1270 survived the house and
the senate, it was vetoed by the Governor. A
nunber of statutory changes that were originally
included in that bill, however, ended up in Senate
Bill 252, which becane effective July 1st of this
year.

In 252, the legislature requires the
Comm ssion to pronote the horse racing industry and
to make certain reports on pronotions in its annual
report; increase the Conm ssioner's m ninmm per
diemsalary to the maxi num daily anount allowed for
federal governnment enployees while in travel
status; clarified race date | anguage; altered the
way breed devel opnent commttee nenbers are

appoi nted; increased the percentage of funds used
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by the Conm ssion for adm nistrative costs from
two percent to four percent and all ows those funds
to be used for pronotions; and slightly alters the
di stribution of the slot funds for Thoroughbred
pur poses.

| believe we wll next hear from Jessica
Bar nes regarding pronotions in |light of the new
statute. But if you have any questions of ne with
respect to the legislation at this point, |I'm happy
to answer those.

COW SSI ONER PI LLOWN  Shoul d we quit our day
] obs because of the per diemincrease?

CHAl RMVAN WEATHERWAX: | don't think you better
do that.

A question for you or John because | don't
remenber. This was a bouncing ball, no pun
i ntended. But 1540 just sinply said they'll | ook
at it but not before 2021.

M5. ELLINGWOOD: M. Keeler would certainly be
able to give you nore of the specifics than | can.
What | can tell youis it allows them-- | nean,

t hey have the option to do that, but they have to
get prior approval fromthe Gam ng Conm ssi on.

John, are there any other restrictions on

t hat ?
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MR. KEELER No, it's discretionary with the
Gam ng Commi ssi on.

COW SSI ONER PI LLON  WI I this cone back up
next year?

MR. KEELER  Comm ssioner Pillow, you never
know what happens in the |egislature.

COWMWM SSI ONER LI GHTLE: Good answer .

CHAl RVAN WEATHERWAX:  Conmi ssi oner McCarty.

COW SSI ONER MCCARTY: |'ve been on the road a
lot. Let ne understand this. So the table ganes
I ssue can be brought to the Gam ng Comm ssion for
approval , di sapproval beginning in the year,
somewhere out in the distant future?

MR. KEELER  That's correct, Conmm ssioner
McCarty. The statute was anended so that the
racetrack casinos nay have ganbling ganes if
aut hori zed by the Gam ng Comm ssion, but we can't
apply for that until 2021.

COW SSI ONER MCCARTY:  But even the
establishnment of, establishing that they would
begin in 2021 was vetoed; is that right?

M5. ELLI NGWOOD: That wasn't. The vetoed bill
was House Bill 1270.

COW SSI ONER MCCARTY: And did not contain
t hat .
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MS. ELLI NGWOOD:  Correct.

COW SSI ONER MCCARTY: So it can be discussed
In 2021.

MR. KEELER  That's right. It's on the books.
And, certainly, Gam ng Comm ssion w |l have
di scretion. And there are four or five factors
they are required to consider, |like the economc
devel opnent that would cone fromthat, nunber of
j obs, tax revenue.

COW SSI ONER MCCARTY:  Thank you.

CHAl RVAN WEATHERWAX:  It's a delay. All
right. Lea, thank you so nmuch for that update. It
was i nportant because Senate Bill 252 gives us a
serious responsibility to help pronote the
busi ness. Jessica is going to share with us what
sone of those are and what you're doing.

JESSI CA BARNES: Thank you. | wanted to start
by giving a little bit of history of what we've
done pronotion wise with the breed devel opnent
fund. Wen the slots were approved back in 2007
and inplenmented in 2008, all three of the breed
devel opnent comm ttees by 2009 had really ranped up
what they were doing with marketing and pronoti ons.

We felt that our progranms were sonething of

value. That people, if they knew about it, would
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want to participate and would want to cone to
I ndiana. We were really hitting pronotions hard
and trying to attract new people to Indiana.
Unfortunately in 2012, the | egislature enacted
a change to the statute that capped how certain
nmoni es coul d be spent fromthe breed devel opnent
funds. That change said that not nore than
two percent of the nonies deposited into the funds
during the previous fiscal year could be used for
adm ni strati ve expenses, including marketing.
When you factored in the existing
adm ni strative expenses the Conm ssion al ready had
for the adm nistration of those breed devel opnent
prograns, it left very little nonies left over for
marketing. And it severely limted the anount of
noney avail able for us to do any type of marketing.
So we fast forward to 2015. The 252 increases
the funds avail abl e changing fromtwo percent to
four percent. The net effect of this is that it
wi |l be approxi mtely 430,000 conbined fromthe
three breed devel opnent prograns to be utilized for
mar ket i ng.
|'"mextrenely excited about this. | truly
believe that our three breed devel opnent prograns

are one of the best kept secrets in racing. Each
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program has great benefits. And they are already
produci ng amazing results. |'mexcited to see what
we can do if we get awareness out and can really
pronote the program and continue to build our
quality.

| think with these funds, we can do even
better than what we have been doing. W nust
continually strive to grow and to inprove the
prograns. Over the past few nonths, |'ve been
working with different organizations to get a
marketing strategy in place. |1've net with
I ndustry stakehol ders, such as the horsenen's
groups and racetracks to assess their thoughts on
what they see our target should be.

Com ng fromthese neetings and di scussions, |
have determ ned there are three primary areas we
need to focus. Marketing should be ained at,
obvi ously, increasing the econom c inpact of the
breed devel opnent prograns to the state of Indi ana.
And we do this by increasing visibility and
awar eness of our program attracting quality
training and raci ng operations.

In doing this, we have to account for the
various factions of our industry, which gets quite

conpl i cated when you | ook at our overall program as
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a whole. You have the horsenen, which consist of
owners, trainers, breeders, stallion owners. And
then you have the racetracks which consist of the
product we're putting out there for the bettors and
the participants.

So we have been carefully considering how to
do that. Qur approach will include partnerships
Wi th the racetracks and horsenen's groups, as well
as partnership with other state agencies, such as
t he Departnent of Agriculture or |Indiana Econom c
Devel opnment Cor porati on.

| feel that we nust nove our programinto the
digital era. W have to cone into this century.
Everybody is digital. W have to have a digital
presence, which includes social nedia sites and
digital marketing. | think all of these efforts
conmbined will help us tell the story of our breed
devel opnent prograns and help attract people to
| ndi ana.

It's already happening w thout the marketing
out there. | know of two instances this past year
wher e St andardbred racing operations have picked up
and noved fromlllinois, sold their farns and
deci ded to have Indiana as their hone base. These

are just racing operations. | think we can nove
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that into breeding farns and get other people here
I n | ndi ana.

As | said, I'mstill working on the entire
mar keting strategy. That's just a glinpse of where
we' re goi ng.

CHAI RMAN WEATHERWAX: Can you share wth us
things we are working on, specifically on the
tel evision side?

JESSI CA BARNES: Yes. W're |ooking at a
partnership with the racetracks with a programwth
Wsh TV. |'msuper excited about that. Brian may
want to talk a little about it. | know they have
al ready entered into the agreenent with that. |
want us to be a part of it so we can get the
nessage out about what else racing is for |ndiana.

The tracks have very specific -- you know,
racing is there on the tracks and going on. |
think there's a |l ot of people that don't understand
that it doesn't stop there. That there is a
trickle-down effect to breeders, stallion owners,
hay producers, veterinarians, truck deal ershi ps,
trailer dealerships, all of those things.

| think when breed devel opnent partners with
the tracks on this, we from breed devel opnent can

send that information also and get that information




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 95

out there.

| know that Wsh TV is going to be doing a

l'ive broadcast fromthe I ndiana Derby this weekend.

And there's al so nore broadcasts schedul ed

t hroughout the year. It also includes appearances
on Indy Live, Indy Style, the tel evision show here
i n Indianapolis, and then al so have sone digital
things for us to do.

CHAl RVAN WEATHERWAX:  Conmi ssi oner Pil | ow.

COW SSI ONER PI LLOWN | know that we are
concentrating on the Wsh TV, but are we in the
future thinking of maybe buying air tine in
IIlinois, Chio, Kentucky?

JESSI CA BARNES: | think that could nore than
be considered. | think we have to target those
states, especially the ones that are having
trouble. Indiana's racing industry is facing
problens right now | think they are a great
mar ket to |l ook at and to attract people to cone
here and spend dol | ars.

CHAl RVAN WEATHERWAX:  For Conm ssi oner
McCarty's benefit, he maybe doesn't know sone of
t hi s background of what becanme a part of 252. The
CGeneral Assenbly is watching what we're doi ng.

They're putting sonme noney on the table, and they
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expect results because this is a real big

perm ssion, |latitude for us to do everything we
can. We have to nmake the nbst of what we can with
this, I call it noney that we can use that's kind
of Iike new noney. |It's 433,000. But she's got to
divide that up between all three breeds.

W, the Comm ssion and Jessica, will work
together to come up with what's the best use of
t hat noney.

JESSICA BARNES: |'mtrying to | ook at ways of
how can we nost maxi m ze those dollars. How can we
maxi m ze that and get the nost bang for our buck.

CHAl RVAN WEATHERWAX: We' ve al ready worked,
Comm ssioner Pillow, all of us in trying to
cooperate. Maybe do a partnership with the
Departnent of Agriculture, Lieutenant Governor,
tourism Jessica is already working wth Centaur
to capitalize on their television exposure. They
have a huge advertising budget. Qurs is peanuts
conpared to theirs, but we have to nmake the nost of
what we have. That's what she's trying to do.
Thank you, Jessi ca.

Okay. Nunmber 13, Holly, this is review of the
Comm ssion's rulings.

M5. NEWELL: Yes, sir. You have the rulings
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fromApril through June in front of you. | think
the primary thing to note is that this includes ten
nmedi cation rulings, all of which were generated
fromlIndustrial after they took over our drug
testing contract. | think it really shows that
transition and how effective and successful it has
been for us. |'mhappy to answer any question you
m ght have about any of the rulings.

CHAl RVAN WEATHERWAX:  So really --

COW SSI ONER PI LLOW  One quick question. |I'm
sorry. Go ahead.

CHAl RVAN WEATHERWAX: | was just saying, a | ot
of these don't deal wth drugs, but they deal wth
whi ppi ng, and all kinds of different reasons they
can get cited, driving infraction, jockeys
requirenents. | don't know what that is. Wat's
the word jockey requirenents nean?

MS. NEWELL: Joe.

JOE GORAJEC. \Which one are we on?

COMM SSI ONER SCHENKEL: There's a nunber of
t hem

M5. NEWELL: They do failure to honor ride.

JOE GORAJEC. That could be, what often
happens is they' Il accept a nmount, then they'l]|

call in and not fulfill their obligation. [|I'm not
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sure that's what it is, but that's what it could be
because that happens often.

CHAl RVAN WEATHERWAX:  So how many of these --
| don't see that many that are drug rel ated.

MS. NEWELL: You have five pages of rulings,
and there are ten that are drug related. It's
certainly not the majority, but | do think it's
telling.

CHAI RMAN WEATHERWAX: |Is that nore than you
woul d see by this point in tinme?

JCE GORAJEC: This is pretty nuch average. W
often, we talk so often when we get together about
drugs and drug testing, but our rule book is over
200 pages. And it reads like the fine type on an
i nsurance policy. And there's a lot of stuff in
t here.

And there are a lot of rules that deal wth
the running of the race, licensing requirenents.
And we have three individuals, we've got three
judges at the Standardbred track. W have three
stewards at the Thoroughbred track. And they're
responsi ble for regulating the race neet on a
day-to-day basis. Mst of these are relatively
smal | potatoes. Wen you see a fine, and you see a

fine of $500 or | ess and no suspension, it's a
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m nor infraction.

COW SSI ONER SCHENKEL: The point is,

M. Chairman, that we m ght not have seen as nmany
drug violations had we not had the quality
assurance program

CHAI RMAN WEATHERWAX:  Very good.

COMM SSI ONER MCCARTY: There are two in here
of sonme duration of suspension, one about five
nont hs and one for basically a year. Do you
remenber the fact situation for those?

M5. NEWELL: The first one you are referring
to was the Ronald Raper. That was a settl enent
agreenent that the Comm ssion approved | ast
neeting, | believe. You were absent.

COW SSI ONER MCCARTY: The other one is Julio
Al manza.

JOE GORAJEC. You m ght renenber that one
better than | do.

M5. NEVELL: Yes. M. Almanza is a Quarter
Horse trainer. And he violated our rule regarding
programtraining. So what that neans is that he
was setting hinself out as the trainer of horses
when he was not, in fact, the trainer of these
horses. |It's a pretty serious charge.

CHAl RVAN WEATHERWAX:  Well, do we have to do
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anything, Lea, as far as this?

M5. ELLINGAMOOD: No, it's just a review.

CHAI RMVAN WEATHERWAX:  Thank you, Holly.
Nunmber 14, is that Jessica again?

JCE GORAJEC: I'Il start 14 off, but | would
i ke to have presiding judge Mke Hall appear
because 14 is --

CHAl RVAN WEATHERWAX:  That's the energency
rule regarding fair start pole, which | had to
| earn what that was because that's an inportant
part of the race, | guess.

JOE GORAJEC. |'ve been very reluctant over
the last few years to bring a rule anendnent to the
Comm ssion md race neet. Qur routine is totry to
get those knocked off during the off-season so we
start fresh, and everyone knows what the rules are
before the neet begi ns.

| made an exception of putting this one on the
agenda based upon input | received fromour judges
and the horsenen and the track. This particular

rule is the brain child of this gentl eman here,

presiding judge Mke Hall. He cane to ne and said
we really need this. 1It's a good thing.
And after he said that, | said, well, how does

the rest of the industry feel about it? And it




© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
o A W N P O © 00 N O O b W N B+, O

Page 101

turns out that the horsenen are for it. The track

Is for it.

| thought | would make this one an exceptio
to our policy about putting things on md racing
season for a rule just because it's one that |
think hel ps the betting public. And there's goi
to be, as far as I know, no objections fromthe
i ndustry, in fact, nothing but support. So that
why you are | ooking at sonething that's a rule
amendnent in July.

CHAI RMAN WEATHERWAX:  Judge, can you pl ease
tell us what this neans as far as fair start.

MKE HALL: I'Il try to. First of all, | j
wanted to ranble on a second before | got starte
on that. Anyone that knows ne knows | like to
rambl e.

Regardl ess, | was |ast here in March and ne
all of you before we started our neet. W are
hal fway through the neet. | can say | have work
i n many ot her jurisdictions; New York,

Pennsyl vani a, Ohi o, Canada, Florida, Maryl and.
so far, this is the nost progressive and
forwar d-| ooki ng raci ng commi ssi on and executive
director and staff that | have ever worked wth.

|'ve been told a few tinmes that sonething |

n

ng

's

ust

d

t

ed

And
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say is fromthe east coast bias. |I'mtrying to get
| ess of beeping the horn at people and naybe
yelling out the w ndow. Anyway, |'m acclimting
very well to Indiana.

And for nyself and the other two judges, we
are very, very happy that we are here. And we feel
very fortunate to be here and working with the
raci ng conm ssion and staff that's as good as it
I'S.

So that being said, the fair start pole, it's
a policy that | first |earned about when | was
wor king in Canada. And just to give a quick
hi story review of how racing goes with breaking
horses, Standardbreds, you know they have to stay
on their particular stride, either pacing or
trotting.

Years ago there used to be a rule that said if
a horse goes off its stride when they' re behind the
gate before they reached a certain pole, which is
called the recall pole, they would basically start
over. So what they would do is they get all the
horses behind the gate, and they woul d be headi ng
towards the start. And before they got to the
recall pole, nunber two goes off stride. So the

starter turns the lights on on the gate. They all
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have to turn around and go back.

So it mght not seemlike much of a deal, but
first of all, the horse that ran nmade the break in
the first place gets another chance to go. But it
upsets three or four of the other horses because
they're ready to go at that tine. So what you have
then is in the old days, it mght be two or three
or four recalls all started by the first horse.

So years ago they decided to take that rule
out. There would be no nore recalls for breaking
horses. Well, that was all right except for sone
of the people that bet on the horses said, well,
why shoul d you take that away fromus. W are
getting a bad deal.

So Canada cane up with the fair start pole in
Ontario. And | think it originated fromthey had a
big stake race. And a horse caused a recall
because it was running and acting crazy. Then they
turned the field. And by the tine they got it
started, two or three of horses and one of the
favorites was so wound up that they were crazy, and
they couldn't race.

So they devised a plan of we'll put a pole a
certain distance before the starting line. And if

any horse is off stride and doesn't reach that
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particul ar pole before the horses are rel eased at
the start, then it wouldn't be a recall in turning
the whole field. That horse would just be refunded
and decl ared a non-starter for wagering purposes.

| hope you all can understand what |'m sayi ng.
When they get to this proposed fair start pole, if
the horse hasn't reached that before the starting
gate gets to the start pole, which in the case of
this will be 330 feet back, then that horse woul d
be refunded. And everyone that wagered on them
gets their noney back. And the rest of the horses
aren't affected by it.

There's two big concerns. One is that the
bettors think they are getting a fair deal, which
they are. It's a fair deal. To be 330 feet back,
the horse really has to do sonething stupid.
Sonmetinmes you'll see a horse conmng to the gate,
it'"ll just be hopping like a rabbit. And in that
case, now we can just go. Before this, the starter
woul d say we've got to turn them W have a bad
acting horse. Now that horse is out and the rest
of the horses aren't affected so that everyone gets
their noney back.

The only push back that you would ever see, |

think, is maybe from nmanagenent, but the managenent
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at Hoosier Park -- and |'m speaking for them now --
they love racing. And Rick More, he's up there
every night. And he loves racing. And he wants to
give the bettor a fair chance.

So when | spoke to himabout it, | said, you
know, there's going to be sone refunds. Yeah. |
said but in nmy m nd whenever you refund sonebody
$10, they bet 20 back because, wow, we got a good
deal on that. Rick had the sanme thoughts and so
did the horsenen's organization with Jack. They
all thought that it's a good idea because it
doesn't disrupt the rest of the race, and it gives
the betting public a fair shake.

And | believe that the publicity fromit wll
be trenendous for Indiana racing. W can put up a
big story in the trade magazine, the fairest state
of all Indiana, sonething |ike that.

| don't see any problenms with it. And | think
it's areally good thing for racing. | don't think
there is anyone that will have an objection.

CHAI RMAN WEATHERWAX: That's why it's an
energency rul e because you want to do this as soon
as possi bl e.

COMM SSI ONER SCHENKEL: So would this start
toni ght ?
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JOE GORAJEC. No, it starts -- Lea can speak
to when it starts.

M5. ELLINGWOOD: It starts as soon as it's
filed with Legislative Service Agency so usually
t he next day.

CHAI RMAN WEATHERWAX:  You're trying to do it
before this big weekend?

M KE HALL: | don't know about that.

JOE GORAJEC. W have to get the pole in.

M KE HALL: The pole's there, but we need to
paint it and put fair start pole.

COW SSI ONER SCHENKEL: It will be wthin
days.

M KE HALL: Yeah, it will be within days. And
what we don't want is we had a case earlier this
year where a horse wouldn't trot so they had a
recall for him They turned himaround. You can
see a couple of the other ones are getting pretty
hot. They went to the gate again, and he woul dn't
trot again. So there's two tines.

He scratched. He's gone off the track. Then
they line themup again. First two favorites went
off stride at the start because they were disrupted
by the two recalls. That's what we don't want to

happen.
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CHAI RMVAN WEATHERWAX:  So | understand thi s,
this will be before the starting gate point, but
t hose horses have to be on gait before they get to
the starting gate pole?

M KE HALL: Not on gait, they just have to
reach it. Before the starter says go, they have to
be within 330 feet of the start line or else they
are not going to be refunded.

CHAl RVAN WEATHERWAX: Al l these peopl e know
this. They know the rules of the fair start pole,
all the horsenen, all the drivers.

MKE HALL: We'll give thema |lesson on it.

CHAI RVAN WEATHERWAX:  They maybe don't know
about all about it yet?

M KE HALL: No, | don't think they do. Sone
of themthat have raced in Canada would know it,
but it's fairly sinple.

JOE GORAJEC. M ke, do you know of any ot her
state in the country that has a rule that applies

to fair start?

M KE HALL: No. | proposed this five years
ago in Pennsylvania. It just sat there. |
actually wote an article about it. | got a |lot of

responses back that that's a great idea, when are

you going to put it in.
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JOE GORAJEC. You can sit down and work with
Jessica on the press rel ease this afternoon.

M KE HALL: Yes.

JOCE GORAJEC: Put the fairest of all in there.

CHAI RVAN VEATHERWAX: This will be a pole big
enough that spectators wll see it?

M KE HALL: Yeah, | nmean, if we have any extra
yel | ow paint, sonething bright that everyone can
see it. Imediately if a horse doesn't nmake it to
that pole, we'll put up the inquiry sign on the
board so people aren't throwng their tickets on
the ground. The people, the bettors are going to
| earn that, oh, that horse m ght not have nade the
pole. Sonetines they're going to be happy, and
sonetines they're not when he's five feet past it,
but you have to have a poi nt sonewhere.

CHAl RVAN WEATHERWAX: It sounds |ike a unique
| dea.

COW SSI ONER SCHENKEL: | nove approval .

COW SSIONER LIGHTLE: | love it as a forner
owner of Standardbreds.

CHAI RMAN WEATHERWAX: Do you want to neke a
second?

COW SSI ONER LI GHTLE:  Yes, | wll make a

second. | think it's a great idea.
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CHAI RMAN VEATHERWAX: Questions? All those in

favor say
THE COW SSI O\ " Aye. "
CHAI RMAN WEATHERWAX:  Thank you, M ke.

aye.

Last but not |east, consideration of
readopting adm nistrative rules scheduled to
expire. | thought we had reviewed every rule
possi bl e.

M5. ELLINGAMOOD: It seens |like that. There
were 900 sone but magically, no. Admnistrative
rules automatically expire on the first day of the
seventh year after they're adopted. In Indiana
Code 422 established a process that allows an
agency to readopt rules, those rules that are
expiring wthout changes. That's the process we
foll owed for these two rules.

This year the following rules are scheduled to
expire: 71 IAC 6-1-2 regarding prohibitions on
clains, and 71 I AC 14-1-2 regarding the definition
of Indiana sired. There is one other rule that's
schedul ed to expire, but staff anticipates there
wi Il be a change nade to the rule before it expires
so we're holding off on readopting that rule at
this point.

Accordingly, we respectfully request that the
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Comm ssi on adopt w thout changes 71 I AC 6-1-2 and
71 1AC 14-1-2. As always, |'m happy to answer any
guestions you may have.

CHAl RVAN WEATHERWAX:  Thank you. There wi ||
be no public policy changes to those rul es.

MS. ELLINGAMOCD: No, the rules will stay
exactly the sane.

CHAl RVAN WEATHERWAX: Wt hout furt her
di scussion, do | hear a notion?

COW SSI ONER MCCARTY: | nove for said rules
71 1 AC 6-1-2 and 71 | AC 14-1-2 readoption w thout
changes.

COW SSI ONER LI GHTLE:  Second.

CHAI RMAN WVEATHERWAX:  All those in favor say

aye.

THE COWM SSION: " Aye. "

CHAl RVAN WEATHERWAX: They passed. | don't
know of any ol d business. New business, | don't
think there is anything else left to talk about.

MS. ELLINGANOCD: There is one thing | forgot
to nention. The Conm ssion has been | ucky enough
to have two really good interns this summer. One
of themis here today. | wanted to recognize both
of them The first is TimMIIls, who is a

first-year student at Indiana | aw school in
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| ndi anapolis. And the second, who is with us
today, is Dale Pennycuff, who is a second-year
student. Both have been exceptionally hel pful.
Most of the research you see before you that
originated fromnme has actually originated from
t hem

CHAl RVAN WEATHERWAX:  Thank you for your hel p.
Ckay. |If there is no other further business to
conme before the Comm ssion, we are adjourned.

(The I ndiana Horse Raci ng Conm ssion neeting

was adjourned at 11:32 a.m)
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STATE OF | NDI ANA
COUNTY OF JOHNSON

I, Robin P. Martz, a Notary Public in and for
said county and state, do hereby certify that the
f oregoi ng matter was taken down in stenograph notes
and afterwards reduced to typewiting under ny
direction; and that the typewitten transcript is a
true record of the Indiana Horse Raci ng Conmmi ssi on
meet i ng;

| do further certify that | am a disinterested
person in this; that | amnot a relative of the
attorneys for any of the parti es.

I N WTNESS WHEREOF, | have hereunto set ny

hand and affi xed ny notarial seal this 30th day of

Lebi) Vet

Fchiln hantz
HOTARY PLELIC
SEAL
STATE OF INDIANA
My Comenisslon sxplres March 2, 7016

July 2015.

Job No. 98514
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      1          CHAIRMAN WEATHERWAX:  Good morning.  Apologize



      2     for being late.  I would like to call our



      3     Commission meeting to order.



      4          Do I have my little script here for swearing



      5     in?



      6          (At this time the oath was administered to the



      7     court reporter by Chairman Weatherwax.)



      8          CHAIRMAN WEATHERWAX:  Okay.  The agenda, first



      9     of all, you've seen and probably had a chance to



     10     look at the minutes of our April 16th meeting.



     11     Do you have any questions or comments?  Have you



     12     all looked at them?



     13          COMMISSIONER SCHENKEL:  I move approval.



     14          COMMISSIONER MCCARTY:  Second.



     15          CHAIRMAN WEATHERWAX:  We have a motion of



     16     approval.  All those in favor, say "aye."



     17          THE COMMISSION:  "Aye."



     18          CHAIRMAN WEATHERWAX:  The first item on the



     19     agenda deals with -- and, Lea, I think you're going



     20     to share this us, Indiana Horse Racing Commission



     21     versus Thomas Amoss.



     22          MS. ELLINGWOOD:  Thank you, Chairman.  You



     23     have before you a settlement agreement in the



     24     matter of the IHRC Staff versus Thomas Amoss.  You



     25     will recall that this matter was before the
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      1     Commission at the last meeting, at which time the



      2     Commission issued a final order regarding a fine



      3     and license suspension against Mr. Amoss.



      4          Mr. Amoss subsequently timely appealed the



      5     Commission's order to a trial court.  However,



      6     since that time, Mr. Amoss and Commission Staff



      7     reached a settlement that includes terms



      8     satisfactory to both parties.  Those terms are



      9     outlined in the agreement before you.  The parties



     10     respectfully request the Commission approve this



     11     settlement agreement.  I'm happy to answer any



     12     questions that I can, as I imagine are both counsel



     13     are present as well.



     14          CHAIRMAN WEATHERWAX:  Have you had a chance to



     15     review the findings?  Looks like the settlement of



     16     this went from a 60 day to a 45 day, and the $5,000



     17     fine still stands.



     18          MS. ELLINGWOOD:  Yes, sir.



     19          CHAIRMAN WEATHERWAX:  Comments, questions for



     20     the staff?  Okay.  Do I hear a motion to accept



     21     this agreement?



     22          COMMISSIONER MCCARTY:  So moved.



     23          COMMISSIONER SCHENKEL:  Second.



     24          CHAIRMAN WEATHERWAX:  All those in favor say



     25     "aye."







�



                                                            5



      1          THE COMMISSION:  "Aye."



      2          CHAIRMAN WEATHERWAX:  It's passed.  Number



      3     two, horse racing commission in consideration of



      4     the settlement agreement in the matter of Bradley



      5     Moffit.  And, Holly, are you going to do that one?



      6          MS. NEWELL:  Yes, sir.  In your packet you



      7     have the settlement agreement between Commission



      8     Staff and Bradley Moffit.  Bradley Moffit is a



      9     Standardbred trainer who raced a horse in the



     10     seventh race on May 31, 2014.  That horse's



     11     post-race samples tested positive for darbepoetin



     12     alfa.  Darbepoetin alfa is also known as DPO.



     13     We're going to go with that because it's a lot



     14     easier for me.



     15          It is a synthetic form of EPO.  And EPO is



     16     erythropoietin.  It's a blood doping agent.  Lance



     17     Armstrong admitted to using EPO, if that kind of



     18     puts it in a separate context for you.



     19          DPO is a synthetic form of EPO.  And what



     20     these drugs do is a regeneration of red blood



     21     cells.  It's a performance enhancing drug.  The RCI



     22     classifies this as a 2A drug.  A drug with a high



     23     potential to affect performance.



     24          The executive director issued an



     25     administrative complaint last year.  And he
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      1     recommended a $5,000 fine and a 15-year suspension.



      2     However, the parties discussed the matter, and we



      3     were able to reach an agreement that has Mr. Moffit



      4     suspended for ten years with no fine.



      5          To put this in a little bit of context, the



      6     Canada commission recommended a $100,00 fine and a



      7     ten-year penalty for a trainer who had horses that



      8     tested positive for EPO.  And the RCI recommends a



      9     $100,000 fine and a ten-year suspension as well, or



     10     at least one of their boards has moved toward that.



     11          I think the executive director also wanted to



     12     talk a little about this particular drug.  It's



     13     fairly unique.



     14          CHAIRMAN WEATHERWAX:  Yes, Joe, because I've



     15     never seen a penalty or a fine this severe in my



     16     life.



     17          JOE GORAJEC:  And you probably won't see too



     18     many.  When you look at blood doping agents, EPO



     19     and its close cousin DPO, you're looking at the



     20     worst of the worst.  If there was a pyramid of



     21     drugs, EPO would sit at the top as far as the



     22     severity of the events.  And, of course, the



     23     penalty follows the severity of the offense.



     24          When you look at the RCI classification



     25     guidelines, a Class 1 is, in a Class 1 through 5
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      1     system, with one being the worst, typically, a



      2     first offense would call for a minimum of a



      3     one-year suspension.  This is a drug kind of in its



      4     own category.  It's the worst of the worst.



      5          We're one of the very few jurisdictions in the



      6     country now to have called an EPO positive.  EPO



      7     positives are very hard to come by because of the



      8     fact that it doesn't stay long in the horse's



      9     system.  It can have performance enhancing effect



     10     when the horse competes but not have the drug in



     11     its system when the horse competes.



     12          So to find a positive for EPO, we have to be



     13     either very diligent or very lucky.  In this



     14     particular case, we were very lucky.  But that's



     15     not to say we aren't diligent also.  We do test for



     16     EPO.  And, like I said, we are one of the few



     17     jurisdictions in the country to have a positive



     18     test.  You're very unlikely to come across a



     19     suspension of this length again unless it is, for a



     20     positive test, unless it is EPO or a similar such



     21     drug.



     22          CHAIRMAN WEATHERWAX:  Do we test for this all



     23     the time?



     24          JOE GORAJEC:  Yes.  We focus our test for EPO



     25     in out of competition because EPO is a drug that
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      1     has a very short detection window, anywhere from 48



      2     to 96 hours.  But the effects of the drug can last



      3     for weeks.  So this was a very unusual case because



      4     it was actually caught in a post-race sample.



      5          Most horsemen who would use this drug would be



      6     smart enough not to inject a horse with the



      7     substance close to race day.  So if they're smart



      8     and they are utilizing this drug, they are



      9     utilizing it maybe a week or two prior to the



     10     horses racing.  When they do that, the drug is not



     11     in the horse's system when the horse races.  So the



     12     only way we can find it is when we test horses out



     13     of competition, when we go to the barn in the



     14     morning and draw blood and send it to the lab for



     15     special testing.  Or we go to visit a farm or a



     16     training center, and we draw blood and send it to a



     17     lab to do testing.



     18          We have a very aggressive out-of-competition



     19     testing program.  In fact, of all the commissions



     20     that do out-of-competition testing, I think we rank



     21     third in the number of samples that we collect.



     22          CHAIRMAN WEATHERWAX:  That's why we would not



     23     normally see this type of severity because you



     24     would never find this kind of problem.  I haven't



     25     seen this since I've been here.
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      1          JOE GORAJEC:  No one really knows how often



      2     this drug is being utilized.  Having said that, the



      3     fact that we have an aggressive out-of-competition



      4     testing scheme here would make one believe that to



      5     the extent it's being abused, it's most likely



      6     being abused in other states before Indiana because



      7     other states don't have aggressive



      8     out-of-competition testing programs.



      9          CHAIRMAN WEATHERWAX:  Questions from our



     10     Commissioners regarding this particular item?



     11          COMMISSIONER SCHENKEL:  I just want to make



     12     sure I understand that the revised agreement that



     13     you sent us, Lea, shows that this goes from



     14     March 18, 2015 to 2025, right?



     15          MS. ELLINGWOOD:  Yes, there was a



     16     typographical error in the original settlement



     17     agreement.  The parties agreed to the dates.



     18          COMMISSIONER SCHENKEL:  Even though this



     19     occurred in 2014, and he's been under suspension



     20     since then, right?



     21          MS. NEWELL:  Mr. Moffit was summarily



     22     suspended.  However, his summary suspension was



     23     lifted.  He has not being under suspension since



     24     the drug was detected.



     25          COMMISSIONER SCHENKEL:  He's been allowed to
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      1     participate?



      2          MS. NEWELL:  His summary suspension lasted a



      3     period of time.  And during that time, he sort of



      4     closed up his business.



      5          JOE GORAJEC:  Excuse me, I just want to make



      6     this clear.  Once his suspension was lifted was



      7     after the meet.  He was not relicensed in Indiana.



      8     So he would be eligible to compete or eligible to



      9     receive a license, but we did not license him again



     10     this year.



     11          COMMISSIONER SCHENKEL:  The other question I



     12     have is this is a ten-year suspension.  There's no



     13     monetary fine.



     14          JOE GORAJEC:  Correct.



     15          MS. NEWELL:  Correct.



     16          CHAIRMAN WEATHERWAX:  Questions from our



     17     Commissioners?  Thank you, Holly.



     18          Do I hear a motion to accept this?



     19          COMMISSIONER SCHENKEL:  So moved.



     20          COMMISSIONER LIGHTLE:  Second.



     21          CHAIRMAN WEATHERWAX:  All those in favor say



     22     "aye."



     23          THE COMMISSION:  "Aye."



     24          CHAIRMAN WEATHERWAX:  Number three, settlement



     25     agreement also with staff and Salvador Rojas.
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      1          MS. NEWELL:  I think it's Rojas.



      2          CHAIRMAN WEATHERWAX:  Who's going to do that



      3     one?



      4          MS. NEWELL:  I will.  Mr. Rojas is a



      5     Thoroughbred racehorse trainer.  He participated in



      6     the ninth race on May 17th of last year.  His horse



      7     tested positive for dexamethasone.  Dexamethasone



      8     is a Class 4C drug.  The uniform guidelines



      9     recommend no suspension for a first offense.  It is



     10     not a drug like EPO that is one that is considered



     11     performance enhancing and one that is of grave



     12     concern to regulators.



     13          However, it was a positive.  He did test over



     14     the threshold limit.  And he did avail himself of a



     15     split sample.  And the split did confirm he was



     16     over that threshold limit.  Mr. Rojas has agreed to



     17     a $1,000 fine and a purse redistribution, which is



     18     in accordance with the uniform guidelines.



     19          CHAIRMAN WEATHERWAX:  He's not suspended.



     20          MS. NEWELL:  No.



     21          CHAIRMAN WEATHERWAX:  He just has a fine and



     22     return back the purse.



     23          MS. NEWELL:  Right.



     24          CHAIRMAN WEATHERWAX:  Any questions,



     25     Commissioners?  Do I hear a motion to accept this?
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      1          COMMISSIONER PILLOW:  So moved.



      2          COMMISSIONER MCCARTY:  Second.



      3          CHAIRMAN WEATHERWAX:  We have a motion and a



      4     second.  All those in favor say "aye."



      5          THE COMMISSION:  "Aye."



      6          CHAIRMAN WEATHERWAX:  It's passed.  Item four,



      7     I guess, has been removed from the agenda.



      8          Item number five, consideration of the



      9     settlement agreement in the matter of the horse



     10     racing commission staff and Carolyn Murphy.  Holly.



     11          MS. NEWELL:  This is very similar to what we



     12     just heard with Mr. Rojas.  Carolyn Murphy is



     13     another Thoroughbred trainer.  She participated in



     14     the first race on June 6, 2014 and also had a



     15     dexamethasone positive.  So it's the same drug we



     16     just heard about.  She did test over the threshold



     17     limit.  She declined to have a split sample.  We



     18     have reached the terms of a $1,000 fine and purse



     19     redistribution that is recommended by the uniform



     20     guidelines.



     21          CHAIRMAN WEATHERWAX:  This points out the



     22     fact -- is this a therapeutic medication?



     23          MS. NEWELL:  It is.



     24          CHAIRMAN WEATHERWAX:  This is something you



     25     give the horse to make it feel better or be
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      1     healthier.



      2          MS. NEWELL:  Yes.



      3          CHAIRMAN WEATHERWAX:  But there was just too



      4     much given.



      5          MS. NEWELL:  Correct.



      6          CHAIRMAN WEATHERWAX:  These people know what



      7     the threshold is.  Do they use this drug regularly?



      8          MS. NEWELL:  Joe can probably speak to that,



      9     but I think Dex is a pretty popular drug.



     10          JOE GORAJEC:  Yes, it is.



     11          CHAIRMAN WEATHERWAX:  The world is using it.



     12     It's just you can't use too much.



     13          JOE GORAJEC:  It's usually not a dosage thing



     14     that causes people problems as far as using too



     15     much.  They administer it too close to post time.



     16     So it's a timing issue usually more than a dosage



     17     issue.



     18          CHAIRMAN WEATHERWAX:  The settlement was a



     19     thousand dollar fine.



     20          MS. NEWELL:  And purse redistribution.



     21          CHAIRMAN WEATHERWAX:  Commissioners, do you



     22     have any other questions regarding the Carolyn



     23     Murphy settlement?  Do I hear a motion?



     24          COMMISSIONER MCCARTY:  I move to approve the



     25     settlement agreement.
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      1          COMMISSIONER LIGHTLE:  Second.



      2          CHAIRMAN WEATHERWAX:  We have a motion and a



      3     second.  All those in favor say "aye."



      4          THE COMMISSION:  "Aye."



      5          CHAIRMAN WEATHERWAX:  Number six, Lea, I think



      6     you and Holly can help us with this one.  This one



      7     is a little more complicated.  It deals with



      8     conclusions of law and recommendations for Mickel



      9     Norris.  Lea.



     10          MS. ELLINGWOOD:  Yes.  Thank you, Chairman.



     11     Commission Staff issued an administrative complaint



     12     against Mike Norris on November 7, 2014.  On the



     13     26th, Bernard Pylitt was assigned as the ALJ in



     14     the matter.  Judge Pylitt held a hearing on the



     15     matter on May 6th and 7th.  And having heard and



     16     weighed all the evidence, the ALJ issued proposed



     17     findings of fact, conclusions of law, and a



     18     recommended order.



     19          On June 25th, Norris filed objections to the



     20     ALJ's proposed findings.  A prehearing order was



     21     issued by the Commission, which allowed parties to



     22     brief their positions and to make oral arguments in



     23     the matter.  Those briefs, which were filed on July



     24     7th, have been provided to you, and oral arguments



     25     will now be heard.
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      1          Each side will have ten minutes, beginning



      2     with Mr. Shanks since he has filed the objections.



      3     I will signal when you each have three, two, and



      4     one minute left.



      5          At the conclusion, the Commission will close



      6     the record and begin deliberations.  The Commission



      7     must either affirm, modify, or dissolve Judge



      8     Pylitt's proposed order or remand the matter back



      9     to the ALJ for further proceedings.



     10          I think if there aren't other questions from



     11     you, we can begin.



     12          CHAIRMAN WEATHERWAX:  Very good.



     13          MS. ELLINGWOOD:  Just to clarify, each party



     14     has ten minutes.  I think I may have said five.



     15          MR. SHANKS:  You said 10.  I would request



     16     that if I do not take the entire ten minutes, that



     17     I have at least a couple minutes for rebuttal,



     18     Mr. Chairman.



     19          CHAIRMAN WEATHERWAX:  Sure.



     20          MR. SHANKS:  I will try to make this



     21     relatively brief.  Okay.  Here we go.  Thank you



     22     very much.



     23          This is a very interesting case, as you've



     24     noticed from what you had for bedtime reading.  In



     25     brief, the staff is making a mountain out of a
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      1     molehill in this case.  There were five positives



      2     of hydrocortisone succinate.  The first result was



      3     not reported by the lab until 70 days after the



      4     first positive.



      5          Now, the Commission had anticipated things



      6     like this by rule and determined that if there were



      7     multiple positives, and there was a delay in the



      8     lab responding with the results, that those



      9     positives would be considered as one.  Now, if that



     10     rule is followed, then this case would have been



     11     done a long time ago.  And the Norrises would not



     12     have been put in the financial and emotional



     13     situation that they find themselves.



     14          Had the lab followed the contract and provided



     15     the results within five days to the Commission,



     16     many of these positives would have been avoided



     17     because there would have been an opportunity then



     18     for Mr. Norris and the veterinarian to alter the



     19     administration of the drug.  What the staff is



     20     alleging as an aggravating circumstance to justify



     21     this, what I think is a horrendous recommendation



     22     for penalty, is that there was race-day



     23     administration.



     24          You are probably familiar with that rule,



     25     within 24 hours of the first post time, not the
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      1     post time of the horse that's running but of the



      2     first post time.  Well, we had experts testify on



      3     that.  I had to go to Baton Rouge, as did Holly, to



      4     depose the toxicologist down at the University of,



      5     Louisiana State University.  And we also went to



      6     Lexington to depose Doctor Sams, who is the



      7     director of LGC.  Doctor Waterman was flown in from



      8     Denver to testify.  As you know, he's a consultant



      9     to the Commission.



     10          This has been in my opinion blown far out of



     11     proportion.  The five positives of hydrocortisone



     12     succinate in my opinion should have been considered



     13     as one.  Now, there was a sixth drug, and there was



     14     a split test on that.  And there is no issue with



     15     regard to that.



     16          One of the things that is mentioned is that



     17     Mr. Norris did not take responsibility for these



     18     drugs.  Well, he has no choice.  Under the terms of



     19     his licensure, he is responsible for the welfare of



     20     these horses as well as any drugs in their systems.



     21     One of the interesting things that came up in the



     22     hearing is that we have been trying to find another



     23     veterinarian who worked for Doctor Russell, who was



     24     their primary veterinarian, Doctor Libby Rees.  She



     25     was never able to be found.  I noticed she was
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      1     on -- her agreement with the Commission was on the



      2     agenda today, but apparently it's been removed.



      3     That was a very curious situation.



      4          But in brief, the five positives of



      5     hydrocortisone succinate should have been treated



      6     as one in my opinion.  You're going to hear a



      7     different story there.  And one of the contentions



      8     of staff is there was an intention to cheat.  Well,



      9     anytime there's a positive result, there could be



     10     implied an intention to cheat.



     11          These drugs, these medication drugs, and



     12     hydrocortisone succinate was being administered to



     13     this horse or these horses because of hives.  It's



     14     hard for a veterinarian to predict withdrawal time



     15     because of the difference in metabolism of the



     16     horses.  So it's very difficult for a veterinarian



     17     to treat a racehorse without running the risk of



     18     that substance being in the horse's body above the



     19     threshold level, if there is a drug threshold



     20     level.



     21          In this case there was no threshold level for



     22     this drug.  There was for the sixth drug.  The



     23     tests came back from LGC and also from Denver were



     24     a bit different, but the drug was still over the



     25     legal threshold.
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      1          So, again, it's our opinion based upon a



      2     standard set by the US Supreme Court with regard to



      3     reliable scientific evidence, and that's mentioned



      4     in the brief, there was no reliable scientific



      5     evidence to support the contention that there was a



      6     race-day administration.  It's all supposition and



      7     opinion.



      8          Basically, Doctor Sams was basing his opinion



      9     on a study from New Zealand of four horses.  We



     10     don't know the demographics of the horses.  We



     11     don't know their ages, their sex, anything about



     12     the horses.  It's, in my opinion, a pretty flimsy



     13     basis for imposing this kind of a sanction based on



     14     a theory of race-day administration.



     15          I will now have a seat and listen to staff's



     16     remarks.  And how much time do I have left?



     17          MS. ELLINGWOOD:  Four minutes.



     18          MS. NEWELL:  Good morning.  Commission staff



     19     asks the Commission to affirm the findings of



     20     Administrative Law Judge Buddy Pylitt, who issued a



     21     well reasoned, appropriate decision that stemmed



     22     from a thorough review of the evidence after a



     23     two-day hearing.  Both parties were given an



     24     opportunity to be heard and to offer proposed



     25     findings.  Commission Staff respectfully requests
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      1     that the Commission enter a final order consistent



      2     with Judge Pylitt's recommendation.



      3          Mr. Norris tells us the Executive Director Joe



      4     Gorajec has made a mountain out of a molehill.  In



      5     fact, Norris violated a mountain of rules and now



      6     argues that his punishment should amount to a



      7     molehill.  Throughout this process, he has refused



      8     to take responsibility for his actions.  He has



      9     lied to Commission Staff.



     10          The executive director of this agency is



     11     tasked with enforcing the Commission's



     12     administrative rules.  The impermissible medication



     13     of horses on race day is one of the most



     14     fundamental rules of racing.  Regulators know this.



     15     Trainers know this.  Each of you Commissioners



     16     knows this.  A horse cannot receive a race-day



     17     administration with the exception of furosemide.



     18          Last race meet, five Norris horses tested



     19     positive for hydrocortisone succinate, five.  Later



     20     in the meet, another Norris horse tested positive



     21     for triamcinolone acetonide in excess of threshold



     22     limits.  Six Norris horses had drug positives in



     23     2014.



     24          The Commission Staff filed an administrative



     25     complaint.  Norris requested a hearing on the







�



                                                           21



      1     matter.  He got one.  ALJ Pylitt listened to a day



      2     and a half of testimony, including complicated



      3     testimony from chemists.  Judge Pylitt took the



      4     matter under advisement and determined that five of



      5     the Norris horses, the five that tested positive



      6     for hydrocortisone succinate, were injected with



      7     the substance on race day.



      8          Given the troublesome aspect of this case,



      9     specifically that these were race-day



     10     administrations, Judge Pylitt concluded that the



     11     penalty recommend by Executive Director Gorajec was



     12     appropriate.



     13          Accordingly, before you today is Judge



     14     Pylitt's recommended order which contemplates a



     15     three-year suspension and a $15,000 fine, as well



     16     as the required purse redistribution.  Norris



     17     objects to the recommended penalty.  In his



     18     objection, he attacks Gorajec, the science, and



     19     Judge Pylitt's decisions regarding the



     20     admissibility of evidence.



     21          Let's talk a little bit about Executive



     22     Director Gorajec and Doctor Sams.  Gorajec has held



     23     his position with the Indiana commission since



     24     1989.  He is one of the longest-standing executive



     25     directors in the industry.  He is thought to be the
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      1     longest-standing agency head in Indiana.



      2          Gorajec is a tough regulator.  He is a leader



      3     in the industry.  He expects participants to follow



      4     the rules.  If they don't and they get caught, it



      5     is his job to prosecute them and make a fair



      6     determination of penalties.  This is exactly what



      7     happened in this case.



      8          Doctor Sams is the lab director of LGC



      9     Science.  LGC Science was the Commission's primary



     10     testing lab in the first part of 2014.  Doctor Sams



     11     is an internationally respected racing chemist.



     12     His professional qualifications are beyond



     13     reproach.



     14          The expert that the Norrises paid substantial



     15     amount of money to testify on their behalf isn't



     16     quite so beyond reproach.  His credibility has been



     17     questioned by prior courts that have heard his



     18     testimony.  And ALJ Pylitt expressed similar valid



     19     concerns.



     20          Doctor Sams reviewed the science and his



     21     findings, and he is confident that these horses



     22     received race-day administration of hydrocortisone



     23     succinate.  I challenge you to find any credible



     24     racing chemist who wants to question Doctor Sams.



     25          Judge Pylitt reviewed the evidence.  Norris
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      1     suggests that much of Doctor Sams' testimony



      2     shouldn't have been considered in light of the



      3     Supreme Court case on scientific evidence.  While



      4     that case does apply in administrative hearings, it



      5     is not the sole guidance for the issue of



      6     admissibility of scientific evidence.



      7          Judge Pylitt was clear about the more flexible



      8     nature of administrative proceedings with respect



      9     to evidence.  The judge rightfully and thoughtfully



     10     considered Doctor Sams' testimony and the research



     11     upon which Doctor Sams relied in reaching the



     12     conclusions that the Norris's hydrocortisone



     13     succinate positive were a result of race-day



     14     injection.



     15          Now, let's talk about Norris.  He refuses to



     16     take responsibility.  Yes, there is a trainer



     17     responsibility rule that requires that he take



     18     responsibility, but he has yet to truly take



     19     responsibility.  He has changed his story four



     20     times.  He wants to walk away with a wrist slap,



     21     and it's simply not appropriate.



     22          Commission Staff notified Norris of the



     23     positives last August.  At that time he expressed



     24     shock that he had drug positives at all, claiming



     25     he had no idea how this had happened.  Some time
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      1     passed, and he claimed that the horses had ingested



      2     the substance orally via a throat wash.  This was



      3     the story suggesting he was attempting to treat



      4     hives.  However, the evidence is very clear that



      5     the substance would not survive the GI tract of the



      6     horse.  And it is specifically formulated to be



      7     used as an injectable.



      8          Earlier this year, Norris hired an expert who



      9     suggested that maybe these horses had eaten their



     10     own urine-soaked hay and reingested the



     11     hydrocortisone succinate resulting in these



     12     positives.  This is implausible for the same



     13     reason.  The substance wouldn't survive the GI



     14     tract, assuming the horses would eat urine-soaked



     15     hay.  Norris's own expert even backed off that



     16     opinion at trial and acknowledged the scenario



     17     wasn't likely.



     18          Finally, Norris apparently told his own expert



     19     that the horses had received IV administration of



     20     the drug but outside of the 24-hour window.  He



     21     even gave his expert a specific dosage, one gram.



     22     This is an awfully specific recollection of how the



     23     drug got in the horse's system from a man who eight



     24     months prior was shocked by the positives and had



     25     no idea what had happened.







�



                                                           25



      1          Mr. Norris's story changes, but his refusal to



      2     accept responsibility is constant.  It's time for



      3     Mr. Norris to accept responsibility and accept the



      4     penalty that has been appropriately recommended by



      5     Judge Pylitt.



      6          The Norrises also want to focus on lab delays.



      7     This Commission has been well advised of the lab



      8     delays.  Commission Staff was not happy with lab



      9     delays.  Lab delays really are not at issue here.



     10     Lab delays aren't an issue when you have an



     11     intention to cheat.  Race-day administration is an



     12     intention to cheat.



     13          Mr. Shanks is correct about the rule he cited.



     14     However, that is not a mandatory rule.  Positives



     15     can be considered as one, but Commission Staff is



     16     under no duty to do that, particularly in a case



     17     like this.



     18          Norris has presented no facts of mitigating



     19     circumstances.  This is a guy who has repeatedly



     20     lied to the Commission throughout the process.  To



     21     give him relief would send a message to the



     22     regulated community they don't have to cooperate



     23     with Commission Staff, and they can lie about the



     24     circumstances of their case.  And they can still



     25     expect a reduced penalty when all is said and done.
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      1          His horses were doped on race day.  It's a



      2     serious offense, and a serious penalty is



      3     accordingly appropriate.  Commission Staff



      4     respectfully requests that the Commission affirm



      5     Judge Pylitt's recommended order in all respects.



      6     Thank you.



      7          CHAIRMAN WEATHERWAX:  Thank you, Holly.  We



      8     can ask questions of anybody.



      9          MS. ELLINGWOOD:  You certainly can.



     10     Mr. Shanks has asked for the opportunity to



     11     approach the Commission one more time.  He has a



     12     time limit of four minutes.  I don't know if you



     13     want to afford Miss Newell the same opportunity.



     14     She has three minutes left.  You certainly are



     15     welcome to ask questions.



     16          CHAIRMAN WEATHERWAX:  I think we need to learn



     17     some things here.  I think we need to get some



     18     questions on the table.  You guys can answer them



     19     however you wish.



     20          It's important, Holly, that you brought up the



     21     fact because at first I was very much bothered by



     22     this delay in the lab.  I know that's not supposed



     23     to be the case here that we worry about.  But I



     24     guess the question is you don't get this level of



     25     detection unless you administer the drugs on the
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      1     day of the race.



      2          MS. NEWELL:  Exactly.



      3          CHAIRMAN WEATHERWAX:  That's one point.  We



      4     all know you just can't do that on race day for



      5     anything, period.



      6          MS. NEWELL:  Yes.



      7          CHAIRMAN WEATHERWAX:  The fact that you're



      8     saying the lab was 70 days late, which is



      9     horrible --



     10          MS. NEWELL:  It is.



     11          CHAIRMAN WEATHERWAX:  -- is not going to be a



     12     factor which should be weighed in the determination



     13     of this case.  Is that true?



     14          MS. NEWELL:  Yes.



     15          CHAIRMAN WEATHERWAX:  You guys are going to



     16     get a chance to rebut on that.  Other questions



     17     from the Commission?  That was one question.  I



     18     know we had problems last year a couple of times.



     19     And we've hopefully corrected that so that's not an



     20     issue anymore.  I have to kind of keep focused on



     21     five positives or six positives is quite a few.



     22          MS. NEWELL:  Yes.



     23          CHAIRMAN WEATHERWAX:  Now, dumb question, has



     24     that gentleman ever been charged with any problem



     25     before?
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      1          MS. NEWELL:  He has had a couple of issues on



      2     his RCI.  I would not characterize Mr. Norris's RCI



      3     penalty report as one that would necessarily raise



      4     concern.  He's not a problem child prior to last



      5     year.



      6          CHAIRMAN WEATHERWAX:  Was this the first time



      7     this has ever come before us with this trainer?



      8          MS. NEWELL:  Joe, did you want to say



      9     something?



     10          JOE GORAJEC:  Just going to when you're



     11     looking at this penalty and looking at delays,



     12     we've had similar such instances back in our



     13     history in the case of a Standardbred trainer named



     14     Mark P'Pool.  Mark P'Pool was a gentleman who I



     15     think he got 11 positive tests over a period of



     16     time.



     17          And we were doing an investigation on the



     18     illicit use of dexamethasone.  And we determined



     19     that horsemen were using this particular drug on



     20     race day.  And the lab was testing for this drug



     21     and reported a number of positives.  And the



     22     Commission Staff, in this case meaning me, withheld



     23     notification to the trainers in order to determine



     24     which trainers were abusing this drug and cheating



     25     on race day.
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      1          That was an intentional act on my part to



      2     withhold the notification of the drug positive.



      3     And I did it, and I did it for a good reason.  And



      4     because I did it, we were able to catch several



      5     trainers who were doing the same thing, injecting



      6     dexamethasone on race day.  When it came to the



      7     penalties, okay, Mr. P'Pool suffered a six-year



      8     suspension and a $30,000 fine, basically half of



      9     what's being proposed now in this particular case.



     10          What was interesting though is that case went



     11     to an ALJ.  It went to the Commission, and then it



     12     went to the court.  And when the court reviewed it,



     13     they made the same argument that there was a delay



     14     in contacting the trainer notifying him of the



     15     positive.  And the court was quite clear.  First of



     16     all, there's no statutory regulation obligating



     17     notification within a certain time period.  And for



     18     the reason we gave, the judge noted that that was a



     19     reasonable reason, okay, to withhold notification.



     20          So now we have an actual judge saying that not



     21     timely notifying a trainer is not cause for the



     22     case being thrown out or reconsidered.  I'm not



     23     saying the right proper legal term, Chairman



     24     McCarty, but I think it's instructive that the



     25     court has had a similar such case.
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      1          This is different in that we did not



      2     intentionally withhold notification.  We notified



      3     the trainer as soon as we got the report from the



      4     lab, but the premise is still the same.  The fact



      5     is that there was a late notification.  And the



      6     courts have already ruled that that is not only



      7     permissible, but in some circumstances, it's a



      8     smart thing to do.



      9          CHAIRMAN WEATHERWAX:  I see why you drew that



     10     parallel to a planned delay versus a natural



     11     mistake or a delay by the lab.



     12          JOE GORAJEC:  Right.



     13          CHAIRMAN WEATHERWAX:  This, because it was



     14     delayed, cannot looked at or shouldn't be looked at



     15     as any lesser of the penalties.



     16          JOE GORAJEC:  The reason for the delay is



     17     different, but the fact in both cases there was a



     18     delay.  That particular penalty, and we cited it



     19     during the hearing, that particular penalty for



     20     that trainer.  It went all the way up to the court.



     21     I think it was to the appellate court because it



     22     went through trial court and lost.  And then it



     23     went to appellate court and lost.



     24          But that penalty for that particular case,



     25     like I said, six years, $30,000 is exactly half of
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      1     what is being proposed by Judge Pylitt for this



      2     particular case.



      3          CHAIRMAN WEATHERWAX:  Commissioner McCarty.



      4          COMMISSIONER MCCARTY:  My question was what



      5     court level did this get resolved.



      6          MS. NEWELL:  It was the Court of Appeals.



      7          COMMISSIONER MCCARTY:  Indiana Court of



      8     Appeals?



      9          MS. NEWELL:  Yes.



     10          COMMISSIONER PILLOW:  I have a question.



     11          CHAIRMAN WEATHERWAX:  Commissioner Pillow.



     12          COMMISSIONER PILLOW:  Holly, tell me



     13     something.  The only concern I have is this 70 days



     14     late.  I know we kind of got in the middle of all



     15     that, and it's been dealt with before.  How many



     16     different things can happen?  How many hands does



     17     it go through in that 70-day period?



     18          MS. NEWELL:  To the extent you're concerned



     19     maybe about chain of custody, is that what you



     20     mean?



     21          COMMISSIONER PILLOW:  Yeah.  Attorney Shanks



     22     is saying these should be considered as one in all



     23     five.  Then we're talking about 70-day delay.  I'm



     24     trying to make a correlation on that.



     25          MS. NEWELL:  Doctor Sams testified at the
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      1     hearing that LGC received these samples.  They were



      2     in serum, blood.  And they sat in their freezer



      3     storage until they did the testing they needed to



      4     do.  So there was no time window during which any



      5     additional hands were on the samples.



      6          Arguably, the delay helped Mr. Norris because



      7     the research indicates that the level of



      8     hydrocortisone succinate that can be detected in



      9     serum rapidly deteriorates as that blood sits.  The



     10     levels that LGC found 70 days later were likely far



     11     lower than the levels they would have found had



     12     they been able to test that blood pursuant to our



     13     contract terms, which would have been within a week



     14     or so.



     15          COMMISSIONER PILLOW:  Were they above the



     16     level of incrimination at that point when they



     17     actually tested them?



     18          MS. NEWELL:  Yes.  Hydrocortisone succinate is



     19     not a threshold drug.  You can have none of this in



     20     the horse, period.  And the levels of detection for



     21     all five horses were -- I don't have the numbers in



     22     front of me.  But it was every single horse they



     23     tested, they found enough for Doctor Sams to be



     24     confident that this was the result of race-day



     25     administration.
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      1          COMMISSIONER PILLOW:  So if we don't have



      2     thresholds, what do we base this on?



      3          MS. NEWELL:  The lowest limit of detection is



      4     how the labs work this out.  So it's basically



      5     whatever the technology will allow them to find.



      6          CHAIRMAN WEATHERWAX:  There's no way he should



      7     have any of this.



      8          MS. NEWELL:  Correct.



      9          COMMISSIONER PILLOW:  That's where I was



     10     trying to get to.



     11          CHAIRMAN WEATHERWAX:  Can I ask one more



     12     question?  Why does Attorney Shanks say all five of



     13     these should be considered one?



     14          MS. NEWELL:  He is pointing to the rule that



     15     does state there are circumstances where a trainer



     16     may not receive notification.  If you have a



     17     trainer who is trying to do the right thing -- for



     18     instance, let's take Rojas and Murphy.  They were



     19     the trainers with the settlement agreements you



     20     considered earlier.  Dexamethasone positives.



     21     Therapeutic drug.



     22          Neither of them had two positives, but if they



     23     had had two positives and hadn't been notified of



     24     the second one, you look at that therapeutic drug,



     25     and you say they probably would have changed their







�



                                                           34



      1     training regime had they been notified of the first



      2     positive.  And the second positive wouldn't have



      3     happened.



      4          But you look at that in light of the fact that



      5     it's a therapeutic drug, and it doesn't appear to



      6     be an intention to cheat.  The distinction here is



      7     you have an intention to cheat.  You're injecting a



      8     horse on race day.  It's a violation of one of the



      9     most fundamental rules of racing.



     10          COMMISSIONER SCHENKEL:  As I understand it,



     11     that's a may consider them as one, not a shall.



     12          MS. NEWELL:  Yes.  Correct.



     13          COMMISSIONER SCHENKEL:  I know that's an



     14     important distinction.  Thanks.



     15          CHAIRMAN WEATHERWAX:  Okay.  That helps me.



     16     Any other questions, Commission, before we hear the



     17     last closing?  Okay, John.



     18          MS. ELLINGWOOD:  Mr. Shanks, you have four



     19     minutes.  I'll do the countdown three, two, one.



     20          MR. SHANKS:  I hope I can address all of these



     21     in four minutes.  Commission alleges that



     22     Mr. Norris has not taken responsibility.  I don't



     23     know what he has to do to take responsibility.  He



     24     has responsibility as a licensed trainer.  There's



     25     no issue there.  He has no choice.
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      1          Doctor Sams, in his deposition, and I believe



      2     also at the hearing agreed that de Kock study that



      3     was done out of New Zealand years ago on four



      4     horses didn't meet the standards of reliable



      5     scientific evidence as established by the US



      6     Supreme Court in a case called Daubert, which has



      7     sort of been ignored.



      8          In the beginning, Mr. Norris really was so



      9     frustrated.  And he really didn't know how the



     10     horses got this in their system because he wasn't



     11     the one that normally took care of the barn.  But



     12     he's still responsible.



     13          This was a therapeutic drug.  And I believe



     14     there's a mention in both the brief and the



     15     objection about this being a therapeutic drug for



     16     the treatment of hives.  Now, Doctor Waterman would



     17     argue that, well, this isn't a drug that's normally



     18     used when treating hives.  Well, that's one



     19     veterinarian's opinion.  It was prescribed by a



     20     licensed veterinarian to treat hives.



     21          Mr. Norris does not have a history of



     22     misbehavior with regard to the administration of



     23     drugs.  We can look at his RCI record.  He's had



     24     some very minor violations, as most trainers do.



     25          The P'Pool case is completely different on its
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      1     facts.  The fact that there is no rule with regard



      2     to when lab results must be disclosed to a trainer,



      3     I think is wrong.  I think there needs to be



      4     integrity in the system so the trainers are



      5     notified when there is a positive.  A 70 delay is



      6     absolutely unreasonable.  It's incompetent.



      7          Had Mr. Norris been given the notice -- again,



      8     as Mr. Gorajec said, they didn't withhold those.



      9     They couldn't give him those even if they wanted to



     10     because of the incompetency of the lab.  The P'Pool



     11     case is completely different.  If you look at the



     12     Court of Appeals opinion, it doesn't really in my



     13     opinion deal with this kind of a situation.  They



     14     were investigating other trainers based upon the



     15     conduct they were seeing out of Mr. P'Pool's



     16     horses.



     17          There is a history of the Commission treating



     18     multiple violations in a completely different



     19     manner than this.  That is mentioned in the brief



     20     and the objection.  Much more serious drugs,



     21     hydrocortisone succinate is a level three drug,



     22     according to RCI, which is one of the drugs that is



     23     way down.  There are four levels.  This is down at



     24     the bottom.



     25          So I believe there is no evidence of intent to
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      1     cheat.  And the level of the drugs is irrelevant



      2     because as was pointed out, there is no threshold.



      3     There could have been a picogram of this in their



      4     system, and there wouldn't have been a violation.



      5     So the level of the drug is irrelevant.



      6          Again, our basis for the argument for the



      7     Commission Staff taking the position of aggravating



      8     circumstances is all based on this unreliable



      9     scientific evidence based on a foreign study of



     10     four horses, I think, back in 2009.



     11          I appreciate your attention.  I hope you've



     12     read all the materials that have been provided.



     13     And am I down to 30 seconds?



     14          MS. ELLINGWOOD:  You're at ten.



     15          MR. SHANKS:  Thank you very much.



     16          CHAIRMAN WEATHERWAX:  Thank you, John.  Okay.



     17     Commissioners, we've heard pros and cons and



     18     background to this particular case.  I have one



     19     question.  And that is:  This is a therapeutic



     20     drug, correct?



     21          JOE GORAJEC:  Yes, it's as Class 4.



     22          CHAIRMAN WEATHERWAX:  Maybe this is a dumb



     23     question but nobody is supposed to use this, but



     24     they do?



     25          JOE GORAJEC:  If you use it -- first of all,
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      1     you can't administer any drug other than Salix



      2     within 24 hours of the race.  Okay.



      3          CHAIRMAN WEATHERWAX:  I know that.



      4          JOE GORAJEC:  So the point is you can use this



      5     drug.  This drug can be used, but it can't be used



      6     within 24 hours.  And the findings both my charging



      7     document and the findings of Judge Pylitt are the



      8     same in that what was found was that these horses



      9     were given this particular drug on race day by



     10     injection.  And when you're talking about whether



     11     it's therapeutic or not, the fact of the matter is



     12     in the P'Pool case, it was dexamethasone.  That's



     13     therapeutic.  That's a Class 4 same as this.



     14     Penalty was six years and $30,000 because it was



     15     given by injection on race day.  And when you give



     16     something by injection on race day, that is an



     17     intention to cheat.



     18          CHAIRMAN WEATHERWAX:  Commissioner Schenkel.



     19          COMMISSIONER SCHENKEL:  I have a couple



     20     questions, I think, Mr. Shanks and Mr. Norris.



     21     Make sure I understand here that this was --



     22     originally you said you don't know how the drugs



     23     were administered and delivered.  And then at



     24     another point in the process, it was admitted or



     25     acknowledged that it was to treat hives.  Is hives
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      1     a common ailment amongst horses, racehorses?



      2          MR. SHANKS:  My understanding is yes.



      3          COMMISSIONER SCHENKEL:  I just thought it was



      4     kind of unusual.



      5          MR. SHANKS:  My horses never had hives.



      6          COMMISSIONER SCHENKEL:  It struck me that



      7     there would have been five horses in a three week



      8     period with hives.



      9          MR. SHANKS:  They had other horses in the barn



     10     that were suffering from hives.



     11          MRS. NORRIS:  Would you permit me to speak?



     12          MR. SHANKS:  Just relax.



     13          COMMISSIONER SCHENKEL:  I find that kind of



     14     unusual, I guess.  And then further in the process



     15     then -- well, he said at one point it was not clear



     16     how it got in there.  Then --



     17          MR. SHANKS:  It was clarified.



     18          COMMISSIONER SCHENKEL:  It was clarified it



     19     was in an oral medication.



     20          MR. SHANKS:  There were several possibilities



     21     for administration; one, injection; two, oral



     22     injection; and the third was that even if there had



     23     been an injection, say, even 48 hours before, that



     24     what Doctor Barker was saying based upon another



     25     study is that the horse could have injected some
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      1     more, and it's in the material, through eating hay



      2     the horses urinated on.  If you have horses, you



      3     know they do that.  But the fact is, there's no one



      4     saw any horse being injected within 24 hours of the



      5     race.  The whole issue of race-day administration



      6     is based upon unreliable scientific evidence all



      7     based on supposition.



      8          Mr. Norris has been very, very upset by this.



      9     He was not represented by counsel at the time of



     10     the initial interview, as I recall.  I'm second



     11     counsel on the case.  I came in after the



     12     suspension hearing.  It's been a very emotional



     13     thing for him.  So the fact that there may have



     14     been some inconsistent testimony, I'm not surprised



     15     at that.  Okay.  But that doesn't change the fact



     16     that there is no scientific reliable evidence of



     17     race-day administration.



     18          COMMISSIONER SCHENKEL:  I guess I would say



     19     that's a point of contention right there because



     20     there were experts that testified.



     21          MR. SHANKS:  And they tried very hard to



     22     discredit our expert, who is very well known, and



     23     did a good job trying to discredit him.  But the



     24     fact is even Doctor Sams agreed that the de Kock



     25     study did not meet the standard established by the
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      1     US Supreme Court.



      2          If you look at some of the history of similar



      3     cases and really a completely similar case, but I



      4     found one case where there had been seven



      5     violations, seven drug violations of drugs even



      6     more significant to racing than this.  And the



      7     penalty was very, very small.  I think it was maybe



      8     $1,500 and a 90-day suspension or something like



      9     that.  I don't have it in front of me.



     10          MS. NEWELL:  I'm going to object to this.  He



     11     doesn't have it in front of him.



     12          COMMISSIONER SCHENKEL:  I asked a question,



     13     and you answered it.  The other point that I noted



     14     in your filings in the record was that his own



     15     veterinarian testified under oath that he was



     16     probably the only trainer in Indiana that used this



     17     drug, which I just point that out.  I'm not asking



     18     you to comment on that or anything.  But to me,



     19     that's the salient point in this whole process.



     20     And it goes, George, to your question too about is



     21     this used and so forth.



     22          Thank you.  That's all the questions I have.



     23          MR. SHANKS:  If you do wish to hear from Miss



     24     Norris to answer that question.



     25          COMMISSIONER SCHENKEL:  No, thank you.  The
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      1     final comment I have, Mr. Chairman, is that while



      2     we all are chagrined, I guess, at the 70-day delay,



      3     the fact is we had a process in place.  Seventy-day



      4     delay certainly didn't exaggerate the problem.  It



      5     appears that it probably helped it in some regards



      6     or lessened the findings.  If it had been five



      7     days, it might have even been more significant.



      8          CHAIRMAN WEATHERWAX:  The fact that we heard



      9     that there cannot be any level of detection of this



     10     particular drug, I mean, that's kind of a blaring



     11     statement.  We have five cases or six cases.



     12          Okay.  Commissioners, you've heard the



     13     testimony of the witnesses.



     14          COMMISSIONER PILLOW:  One more thing.  Lea,



     15     what was the fine and suspension?



     16          MS. ELLINGWOOD:  It was $15,000 fine and a



     17     three-year suspension.



     18          CHAIRMAN WEATHERWAX:  If we vote on this to



     19     accept it, that will be the penalty.  We can modify



     20     it or cancel.



     21          MS. ELLINGWOOD:  Right.  You have got



     22     essentially four choices.  You can affirm the ALJ's



     23     proposed finding of facts.  You can modify it.  You



     24     can dissolve it, or you can remand the matter back



     25     to the ALJ for further proceedings.  You are
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      1     essentially deciding how you want to move forward



      2     on Judge Pylitt's proposed findings and recommended



      3     order.



      4          CHAIRMAN WEATHERWAX:  Judge Pylitt's here,



      5     isn't he?



      6          MS. ELLINGWOOD:  Yes.



      7          CHAIRMAN WEATHERWAX:  Commissioner McCarty.



      8          COMMISSIONER MCCARTY:  What would have been



      9     the staff recommendation if it had been a single



     10     violation or, let's say, one or even two?  How



     11     would that have impacted this $15,000 fine and



     12     three-year suspension?



     13          JOE GORAJEC:  I'm trying to recall the P'Pool



     14     case because in the P'Pool case, as I mentioned,



     15     there were other trainers.  There were other



     16     trainers who were involved in the illicit



     17     administration of dex that had fewer penalties,



     18     excuse me, fewer infractions.  I think there were a



     19     few that had one.  And I think there was one that



     20     had maybe two or three.  And the penalty was less.



     21          I think the minimum penalty was either a year



     22     or 18 months for one violation, but there is one



     23     significant difference.  In that case, initially



     24     everyone denied using dexamethasone on race day.



     25     That's something that trainers who cheat are not
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      1     prone to admit readily.



      2          In the settlement agreements that we got,



      3     other than P'Pool, they all admitted.  They ended



      4     up telling the truth.  They ended up saying that,



      5     yes, okay, we get it.  We administered dex.  We



      6     injected it on race day.  And that certainly was



      7     factored into those penalties.



      8          So they were less.  I know that they were none



      9     less than a year suspension plus a fine, but in all



     10     those cases outside the P'Pool case, those trainers



     11     took responsibility.  When I say taking



     12     responsibility, I mean telling the truth.  I don't



     13     mean to say, well, we got a rule here that says



     14     we're responsible, so we're responsible.  Taking



     15     responsibility is telling the truth.  And when we



     16     cite someone for not cooperating with the



     17     Commission, that means telling the truth.



     18          We put in a lot of resources in this case and



     19     other cases when people come to us with a story.



     20     Okay.  They come to us with a story that's really



     21     just horse manure.  And we have to prosecute that



     22     case.



     23          It takes us a lot of resources to do that, but



     24     we need to protect all the horsemen.  And we need



     25     to protect them from illicit administration of
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      1     these drugs.  But that gets factored into the



      2     penalty.  When you cooperate and tell the truth,



      3     that gets factored in.



      4          I'm sorry, that was a lengthy response to your



      5     simple question.



      6          MR. SHANKS:  Mr. Chairman, may I answer that



      7     question?



      8          CHAIRMAN WEATHERWAX:  Okay.  Go ahead, John,



      9     but I'm going to cut this off because we've got to.



     10          MR. SHANKS:  I understand.  Under 71 IAC



     11     8.5-1-7.1(d), and Holly can look it up real quick



     12     and confirm what I say is true, the minimum penalty



     13     is $1,000 and no suspension.  When you have



     14     multiple positives and there's a delay by the lab



     15     so that the trainer does not know even about the



     16     first one until the last one is over, that's the



     17     penalty.  That's the minimum penalty, $1,000 and no



     18     suspension.



     19          CHAIRMAN WEATHERWAX:  Commissioners, you have



     20     heard more than a little bit of testimony on this



     21     case.  To answer your question, Commissioner



     22     Pillow, we have to accept, modify, change, or send



     23     it back to the ALJ.  So we have -- those are the



     24     options we have.



     25          It bothers me that there was no cooperation of
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      1     telling the truth.  That -- hey, John, I'm just



      2     telling you the fact that there was five positives,



      3     that's not a good thing.  Granted, it's a level



      4     four drug.  But Commissioner Pillow, did you have



      5     some thoughts you wanted to offer?



      6          COMMISSIONER PILLOW:  No, not really.  I think



      7     one quick question as we go through this.  Holly,



      8     maybe you can answer this.  You stated that



      9     Mr. Norris told his expert that he had injected



     10     these horses.



     11          MS. NEWELL:  To be clear, Mr. Norris didn't



     12     say he had done it himself.  He did say the horses



     13     had been injected outside of the 24-hour window,



     14     and he gave the specific dosage of the Solu-Cortef



     15     that was injected.  So Mr. Norris, I'm guessing,



     16     would have suggested that his veterinarian did the



     17     injecting.  Mr. Norris did not say that he did the



     18     injection himself.



     19          JOE GORAJEC:  There is absolutely no



     20     veterinarian records to substantiate any of those



     21     injections.



     22          COMMISSIONER PILLOW:  How did we get the



     23     expert to tell us this?  Was this on the witness



     24     stand?



     25          MS. NEWELL:  Yes, I believe Mr. Norris's
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      1     expert made that statement in his deposition and,



      2     perhaps, again during the hearing.



      3          COMMISSIONER SCHENKEL:  But that was



      4     contradictory to the original explanation that it



      5     was done orally, right?



      6          MS. NEWELL:  It was.



      7          COMMISSIONER SCHENKEL:  There are multiple



      8     explanations here.



      9          COMMISSIONER PILLOW:  Okay.



     10          CHAIRMAN WEATHERWAX:  Okay.  Commissioners,



     11     questions?



     12          COMMISSIONER LIGHTLE:  You've done a good job



     13     of asking most of the questions.



     14          CHAIRMAN WEATHERWAX:  I don't know if we can



     15     learn any more of what we have to know to make an



     16     intelligent decision.  The question is do we



     17     support the ALJ's opinion and the finding of the



     18     penalty and fine?  Do you want to modify?  That's



     19     the case.  Do I have a motion?



     20          COMMISSIONER SCHENKEL:  If we get it on the



     21     floor, I'll move approval.



     22          CHAIRMAN WEATHERWAX:  I will second.



     23          Discussion?  We have a motion and second.



     24     Questions?  Call it to a vote.  All those in favor



     25     of accepting this as recommended, please say "aye."
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      1          THE COMMISSION:  "Aye."



      2          CHAIRMAN WEATHERWAX:  Passes.  So it's passed.



      3          Number seven, much more complicated.  This is



      4     a case where, pretty serious case because it's a



      5     precedent being put before us as far as the ALJ in



      6     the matter of Staff versus Ross Russell.



      7          So, Lea, do you want to share with us the



      8     background music about this?



      9          MS. ELLINGWOOD:  Sure.  I will give you some



     10     procedural background.  On October 23rd, Commission



     11     Staff issued an administrative complaint against



     12     Doctor Ross Russell.  On November 12, 2014,



     13     Chairman Weatherwax assigned Bernard Pylitt as the



     14     administrative law judge on the matter.



     15          On May 13th, counsel for Russell filed a



     16     motion to disqualify the ALJ alleging that he is



     17     biased and prejudiced against Russell, and,



     18     therefore, unfit to serve as the ALJ in this



     19     particular matter.  After reviewing the briefs, the



     20     ALJ issued a ruling in the form of a proposed



     21     finding of fact, conclusion of law, and recommended



     22     order that denied Russell's motion to disqualify



     23     the ALJ.



     24          On June 30th, Russell e-mailed his petition



     25     for review of the ruling to the Commission, a hard
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      1     copy of which followed postmarked July 2nd.  The



      2     Commission issued a prehearing order allowing



      3     parties to file briefs in support of their



      4     positions and to present oral arguments.  Russell



      5     subsequently filed a brief in support of his



      6     position, as well as objections to the ALJ's



      7     proposed findings on July 10th, that same date



      8     Staff issued their brief in support of their



      9     position as well.  Those filings have been provided



     10     to you.



     11          Commission will now hear oral arguments in the



     12     matter.  Again, each party will be limited to ten



     13     minutes.  I will signal, three, two, and one.



     14          The sole issue before the Commission at this



     15     time is whether ALJ Pylitt is able to be impartial



     16     and unbiased in his adjudication of the Russell



     17     matter.  He is also here to answer questions the



     18     Commission may have.



     19          At the conclusion, again, the Commission will



     20     close the record and begin its deliberations.  The



     21     Commission must either affirm the ALJ's order,



     22     modify it, or dissolve it, or remand the matter



     23     back for further proceedings.



     24          If there aren't any preliminary questions, we



     25     can go ahead and get started beginning with
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      1     Russell's counsel, Pete Sacopulos.



      2          CHAIRMAN WEATHERWAX:  Is this the one where



      3     you said that the time factor for filing a protest



      4     was not quite on time?



      5          MS. ELLINGWOOD:  There was an issue about it,



      6     but I believe each party is going to address it.



      7          CHAIRMAN WEATHERWAX:  That will be what we are



      8     going to hear?



      9          MS. ELLINGWOOD:  Likely.  The issue is also



     10     covered in your briefs and the memo I sent you, but



     11     I suspect each party will address it.



     12          CHAIRMAN WEATHERWAX:  After that, it's our



     13     position and responsibility to say either we're



     14     going to accept this, let this go forward to hear



     15     this whole thing today or not.



     16          MS. ELLINGWOOD:  Yes.  That's up to you.  If



     17     the Commission finds that it wasn't timely



     18     submitted, you have the opportunity to not hear the



     19     petition for review of the ruling, but we're all



     20     here, and it's an important issue.



     21          CHAIRMAN WEATHERWAX:  That's what I say.  It's



     22     my personal opinion if we're going to take the time



     23     to listen to this, we might as well say we're going



     24     to do it because why would we delay, if that's okay



     25     with the Commission.  Do you understand?
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      1          There was a time factor when everybody is



      2     supposed to go back and forth.  That's why I'm glad



      3     you're here, Commissioner McCarty, because this is



      4     the square root of law times two.  This is the



      5     ultimate lawyer's dream.



      6          The point is we can't even get to the issue of



      7     why the case is here.  It's just a matter if we



      8     want to hear it or we don't want to hear it.  We're



      9     not even talking about the merits of the case.



     10          MS. ELLINGWOOD:  We're not.  It's not



     11     appropriate for the Commission at this point to



     12     discuss the merits of the underlying case with



     13     respect to whether Doctor Russell has violated any



     14     administrative rules.  The only issue before you



     15     today is whether or not Judge Pylitt is qualified



     16     to continue on this case.



     17          CHAIRMAN WEATHERWAX:  With that, we'll go



     18     forward.



     19          MR. SACOPULOS:  Thank you.  My name is Pete



     20     Sacopulos.  I'm here on behalf of Doctor Russell



     21     today.  I want to start by saying that this is



     22     somewhat of a prickly situation to be in.  I've



     23     practiced law in dozens of courts throughout



     24     Indiana, in front of administrative agencies.  This



     25     is the only time I have ever filed something like
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      1     this and did so because I felt I simply had to on



      2     behalf of my client.  Doctor Russell's professional



      3     career is in the balance.  The Commission is



      4     seeking a 20-year suspension.



      5          By way of background, so you know, this all



      6     started with regard to an incident that allegedly



      7     occurred on September 19th of last year.  The



      8     allegation was that Doctor Russell had entered the



      9     stall of a horse that was in to race that day and



     10     administered some foreign substance other than



     11     Lasix to that horse.  That is an allegation that



     12     Doctor Russell has disputed.



     13          You should also note that there were tests



     14     taken of that horse, and those were negative.  You



     15     should also know that everyone else has said that



     16     could not occur the way that the one witness who



     17     made the allegation says it did.



     18          With that as a background, Doctor Russell was



     19     suspended the following day, September 20th.  And



     20     subsequently an administrative complaint was filed



     21     by the Indiana Horse Racing Commission staff



     22     against Doctor Russell and is pending.



     23          Also, you should know the horse in question is



     24     a horse named Tam Tuff.  Tam Tuff was trained by a



     25     trainer named Tony Granitz.  And he had an
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      1     assistant trainer named Richie Estvanko.  The horse



      2     was owned and is owned by an investment group doing



      3     business as Captain Jack Racing Stable.



      4          What has happened is that Doctor Russell has



      5     been suspended since the 20th of September last



      6     year.  He remains suspended.  He does not -- he has



      7     not had a hearing.



      8          There was a hearing in the case of



      9     Mr. Estvanko and Mr. Granitz.  And as counsel has



     10     told you, Bernard Pylitt, who is here with us



     11     today, was appointed by the Commission to serve as



     12     the administrative law judge in Doctor Russell's



     13     case.  He was also appointed to serve as the



     14     administrative law judge in Mr. Estvanko's case.



     15     He was also appointed to serve as the



     16     administrative law judge in Mr. Granitz's case.



     17     And he was also determinative of the outcome in a



     18     ruling and proposed order to your panel on the



     19     Captain Jack Stable case.  All four of these



     20     matters were in front of or have been in front of



     21     ALJ Pylitt.



     22          So on October 31st of last year, there was a



     23     hearing by the stewards in the Granitz and Estvanko



     24     case.  And in that case there was some findings of



     25     fact and conclusions of law that were then
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      1     appealed.  Those were appealed, and Judge Pylitt



      2     assigned.



      3          One of those findings was that, and let me



      4     tell you what the issue was in the hearing, the



      5     stewards' hearing.  The issue was framed, I



      6     believe, incorrectly whether or not Ross Russell



      7     injected the Granitz-Estvanko trained horse on



      8     September 19th with an unknown substance prior to



      9     the time of administration for Lasix.



     10          I believe the correct issue in that case with



     11     the trainer was whether the trainers, Mr. Estvanko



     12     and Mr. Granitz, violated the absolute trainer



     13     responsibility rule.  Be that as it may, the



     14     stewards concluded that there had been between the



     15     hours of ten and eleven on the morning of



     16     September 19th a foreign substance injected into



     17     the horse.  And that Doctor Russell had entered the



     18     stall where this horse Tam Tuff was held and



     19     administered an injected substance other than Lasix



     20     on race day.  Those were the findings of the



     21     stewards.



     22          That is important because those findings were



     23     relied on by Judge Pylitt in deciding a matter that



     24     is also before this Commission and argued involving



     25     the Captain Jack Racing Stable case.  That's where
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      1     Captain Jack Racing Stable had come before this



      2     panel saying their money, their winnings had been



      3     taken, and they wanted to be heard on this.



      4          The Captain Jack Stable counsel filed a motion



      5     to intervene in the Granitz and Estvanko case.  And



      6     they did so because they felt their rights had been



      7     violated.  They didn't have due process.  They



      8     wanted to be heard about why their purse money was



      9     being taken away.



     10          In preparing a proposed order denying the



     11     motion to intervene, Judge Pylitt relied on the



     12     findings of fact and conclusions of law in the



     13     Estvanko and Granitz case.  In doing so, he found



     14     there were, that the trainers were found



     15     responsible for illegal race-day injections into



     16     the horse Tam Tuff.  He also found that there was



     17     illegal race-day injections.



     18          So I would submit to you that he has



     19     prejudged, predetermined a critical pivotal point



     20     in Doctor Russell's case.  Doctor Russell has



     21     rejected from the beginning and denied from the



     22     beginning there was ever any injection of an in



     23     horse on race day.  But we now are faced with



     24     findings of fact and conclusions of law upon which



     25     this exact administrative law judge has relied in
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      1     making a ruling that has determined in his mind



      2     that Doctor Russell has done the deed.  And it is



      3     our position that based on that, he cannot being



      4     fair, unbiased of Doctor Russell.



      5          With regard to the law that's applicable here,



      6     there is a code provision cited in our brief,



      7     4-21.5-3-10, that requires that a judge be



      8     disqualified for certain things.  One of them is



      9     the judge shall disqualify him or herself in which



     10     a judge's impartiality might reasonably be



     11     questioned, including but not limited to, and part



     12     D says, where they've previously presided as a



     13     judge over the matter in another court.



     14          That is what we believe has happened here.



     15     Judge Pylitt has presided over, in essence, the



     16     matter of whether or not there was an injection or



     17     whether there was not, whether this race-day event



     18     occurred or whether it did not in the Granitz and



     19     Estvanko hearing.



     20          The court in Indiana has weighed in on



     21     impartiality.  And in the case of State versus



     22     Brown, our Indiana Court of Appeals has held that a



     23     judge should recuse himself under circumstances in



     24     which a reasonable person would have a reasonable



     25     doubt of a judge's impartiality.  Accordingly, even
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      1     if there is an appearance of partiality, the judge



      2     should recuse him or herself.



      3          Judge Pylitt has adopted and verified the



      4     stewards' findings in Estvanko and Granitz, and in



      5     so deciding has determined that Ross Russell,



      6     without a hearing and without due process, has done



      7     this deed.  Ross Russell has disputed that from the



      8     day he was confronted with that, which was the day



      9     following on September 20th of last year.



     10          The Commission in reviewing this should look



     11     closely at the stewards' findings and the relying



     12     of Judge Pylitt on this issue.



     13          I would like to address briefly the fact that



     14     in this case the Indiana Horse Racing Commission



     15     Staff is recommending a 20-year penalty.  This is



     16     really unprecedented.  What we have here is a



     17     professional's career on the backside as an



     18     esteemed veterinarian that has been arrested.  His



     19     reputation has been irreparably damaged.  His



     20     financial loss beyond significant.



     21          He is entitled to a fair and impartial trial



     22     to be conducted by an unbiased administrative law



     23     judge who has not prejudged or predetermined or



     24     adjudicated a critical issue to his case, just as



     25     everyone else is in this process.  He simply cannot
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      1     receive that if Judge Pylitt is allowed to continue



      2     to hear this case.



      3          I would like to turn very quickly to the



      4     second issue, which has been brought up about the



      5     timely service of our brief.  Our brief was timely



      6     filed.  The rule in question is Trial Rule 5(B)(2)



      7     in the Indiana Rules of Trial Procedure.  If you



      8     will look, there is a cover letter showing it was



      9     posted on the 29th of June of this year.  The



     10     pleading itself was dated the 29th of June of



     11     this year.  The certificate of service is the



     12     29th of June of this year.  The envelope posting



     13     it is the 29th of June of this year.



     14          You need to realize in Terre Haute, Indiana we



     15     really don't have postal service like you all have



     16     in Indianapolis.  So if I send a letter to my



     17     neighbor in Terre Haute, it has to come to



     18     Indianapolis to be canceled to go back.



     19          And so with that having been said, I have also



     20     under the rule, I believe the certificate is



     21     confirmative of Trial Rule 5(B)(2), but I have for



     22     the Commission's review an affidavit of Rosanna



     23     Royer, a member of my staff, who stated under oath



     24     this was placed in the US mail in compliance with



     25     the service requirement of Trial Rule 5(B)(2) on
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      1     June 29, 2015.  It was subsequently sent again by



      2     e-mail the following day.



      3          To add to what appears to be some confusion,



      4     although I think it's clear it was timely served,



      5     the exhibit, and I would offer that both sides of



      6     this case inadvertently omitted exhibits and had to



      7     send them later.  Ours were, we believe, one of the



      8     sets did not have all of the exhibits.



      9          CHAIRMAN WEATHERWAX:  I've already said we are



     10     going to accept this today.  You don't have to go



     11     through all of that.  I understand.



     12          Does that conclude what you want to talk



     13     about?



     14          MR. SACOPULOS:  Other than on behalf of Doctor



     15     Russell, we would ask that you reject the ALJ's



     16     recommendation.



     17          MS. ELLINGWOOD:  Right on time.



     18          MR. BABBITT:  Chair, Commission members,



     19     counsel, it is my pleasure to speak to you on



     20     behalf of the Commission Staff today.  Holly



     21     Newell, deputy general of the Commission, is



     22     co-counsel on this matter, but in the interest of



     23     time, I'm going to speak to it myself.



     24          Let me say at first, the particular sanctions



     25     against Doctor Russell are at issue.  They are not
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      1     to be decided here today.  The only issue is



      2     whether Judge Pylitt is biased or prejudiced and



      3     whether he can and should move forward as the



      4     administrative law judge.



      5          Disciplinary cases, no matter what the charge,



      6     are important to the person who is being charged.



      7     As Commission Staff, we understand that.  The fact



      8     that we're talking about what those specific



      9     charges is really has nothing to do with the issue,



     10     which is was Judge Pylitt biased or prejudiced.



     11          We believe it is a lawyer's dream because



     12     there's a case that Mr. Sacopulos has completely



     13     ignored that the Court of Appeals has spoken to an



     14     issue that is not a hundred percent on the mark but



     15     is so close that I want to speak with you about it



     16     in some detail.



     17          Before I get there, let me first talk about



     18     the time issue.  There are rules that are set for



     19     filings that are mandatory.  There was a ten-day



     20     requirement that this matter be filed on



     21     June 29th.



     22          Now, there was a representation made, two



     23     things, one, that the filings were made by



     24     electronic mail.  If you look at Mr. Sacopulos' own



     25     filing, his e-mail was dated June 30th at 8:44.
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      1     Yet, his representation to you is that he filed it



      2     by electronic mail on the 29th.



      3          I don't know how you reconcile that.  I sent



      4     it on the 29th, but it's dated on the 30th at



      5     8:44.  But that's the context of the



      6     representations that are being made to you.  It was



      7     not e-mailed on the 29th, the day it was due.



      8     And we have set forth in our brief the reasons that



      9     compliance was not met.



     10          We can get into all of those things.  And it



     11     gets very, very nuanced and detailed, but the fact



     12     of the matter is, he's talking about on a letter



     13     the franking mark.  We're not suggesting they



     14     didn't put it in the postage meter on the 29th.



     15     That's not what the rule is.



     16          The rule is it's the date of electronic



     17     mailing, which was the 30th or if you put it in



     18     first class mail, it's the date of the postmark on



     19     the envelope.  It's not the franking mark.  It's



     20     not whatever Pitney Bowes or Neopost or somebody



     21     else says because you could sit there with it, and



     22     you could have it sitting there for a number of



     23     days, and you've missed the requirement.



     24          It either has to be sent registered or



     25     certified.  It wasn't.  Or it has to be sent by
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      1     third-party commercial carrier like UPS or FedEx



      2     with a three-day delivery.  Neither of those things



      3     happened.  It was untimely.



      4          Our position is that Doctor Russell should



      5     lose this argument because it's untimely.  Having



      6     said that, we want to talk about the merits because



      7     we believe the Commission should deny the request



      8     that Doctor Russell is making on both the



      9     timeliness and on the substance of the materials.



     10          Now, when I got to law school, they told me if



     11     the law is on your side, argue the laws.  If the



     12     facts are on your side, argue the facts.  If



     13     neither are on your side, pound the table.  We've



     14     all heard that.  All lawyers have heard that.



     15     There's a lot of pounding of the table in this



     16     particular brief.



     17          I want to go through in a very limited amount



     18     of time and touch on a couple.  In the conclusions



     19     to the objections, there is a statement that says



     20     "ALJ Pylitt has been appointed assigned the vast



     21     majority, if not all, disputes over the past 24 to



     22     36 months by the Indiana Horse Racing Commission."



     23     First of all, Mr. Sacopulos knows that's not a true



     24     statement because on November 19, 2012, which was



     25     within three years which was within 36 months, Gary
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      1     Patrick's case was assigned to Administrative Law



      2     Judge Gordon White, and Mr. Sacopulos represented



      3     Mr. Patrick.



      4          So we're getting fast and loose with the



      5     facts.  There's a lot of rhetoric in here.  That's



      6     just the start of it.



      7          Now, the vast majority of the cases have gone



      8     to Judge Pylitt.  We went back and counted just to



      9     know what we were dealing with.  There were 25



     10     cases in this time frame.  Eleven of those went to



     11     ALJ Lauck.  Eleven went to Judge Pylitt.  Two went



     12     to Gordon White, one of them you decided here this



     13     morning, the Amoss case, which was a substantial,



     14     substantial matter that took a lot of his time.



     15     And one went to Judge Hostetter.  Four ALJs, three



     16     are currently active with the Commission.  And a



     17     vast majority to me is something well over



     18     50 percent, not even close to 50 percent.



     19          So that's what these objections are.  These



     20     objections make lots of references that cannot be



     21     supported.



     22          Now, in that same conclusion, Mr. Sacopulos



     23     says "ALJ Pylitt, unlike most jurists that are



     24     questioned as to prejudice or bias, has summarily



     25     refused to disqualify himself."  Mr. Sacopulos just
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      1     sat here and told you today this was the first



      2     motion that he had ever filed like this.  Now, yet,



      3     he says to you in this filing most jurists that are



      4     questioned as to prejudice or bias.  Where in the



      5     world does that come from?



      6          The fact is it's pulled out of the air like



      7     everything else in this filing.  And it's given to



      8     you.  And it's asking you to do something they want



      9     without absolutely any basis to do it.



     10          Now, let's talk about the substance of the



     11     objections.  The first is he is claiming, and this



     12     is a very, very tortured interpretation, that Judge



     13     Pylitt adopted and verified the stewards' ruling in



     14     Estvanko and Granitz, January 19, 2015.  Now, that



     15     is a separate proceeding.  And he did indicate this



     16     was the intervention motion.



     17          And what Judge Pylitt said was the pleadings



     18     support that this is the claim, and that's how I'm



     19     going to decide the intervention issue, which came



     20     to you and which you affirmed.  He did not say I



     21     made a finding on the merits as to either Estvanko,



     22     Granitz, or Doctor Russell.  I know he didn't do



     23     that.  And Mr. Sacopulos knows he didn't do that



     24     because we had a hearing on the merits of that



     25     matter on the 23rd and the 24th.
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      1          Now, if he had really done what Mr. Sacopulos



      2     told you he had done, we just wasted our time for



      3     over a day putting on multiple witnesses,



      4     cross-examining, putting on numerous exhibits to do



      5     a matter that Judge Pylitt had already decided.



      6     Why?  Because he hadn't decided it then, and he



      7     still hasn't decided it.  There is a



      8     misrepresentation that is being made that is the



      9     basis of this disqualification motion.



     10          And then there is in objection number seven,



     11     there's a discussion about the stewards having a



     12     footnote, which is not only inaccurate, it's a



     13     misstatement.  That statement about the stewards



     14     is, in fact, a misstatement.  Stewards made a very



     15     short footnote, which Mr. Sacopulos took three



     16     important words out, by the way, in his filing.



     17          And it said, Doctor Russell appeared as a



     18     witness for the respondents at the October 31, 2014



     19     hearing, presumably, but the decision in this



     20     matter does not apply to any allegations that are



     21     currently pending against Doctor Russell.  Okay.



     22     Now, what he took out is "but the decision."  The



     23     fact of the matter is he says that's inaccurate and



     24     it's a misstatement.  That's not what the Indiana



     25     Supreme Court says.
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      1          With respect to issue preclusion, and this is



      2     a nuanced legal argument with respect to issue



      3     preclusion, there has got to be a number of things



      4     before you can preclude a person from a particular



      5     issue that's tried in another case.  Number three,



      6     and importantly, is the party to be estopped was a



      7     party or a privy of a party in prior action.  This



      8     is National Wine and Spirits versus Ernst and



      9     Young, 976 N.E. 2d 699 Indiana 212.  Prehearing was



     10     denied.  The fact of the matter is the stewards



     11     were on right on the mark.



     12          I told you I was going to get to the case.  I



     13     have to do it quickly because I'm running out of



     14     time.  The Jones case is a very important case.



     15     And this is a case that was decided by the Indiana



     16     Court of Appeals.  And, interestingly, it involved



     17     two co-defendants who were jointly charged with



     18     three counts of possession of narcotics.



     19          The judge who sat on that matter convicted one



     20     of the defendants while the other one was in



     21     Florida.  So the other defendant comes back, and



     22     this judge is sitting on the case.  The



     23     co-defendant says same facts, jointly charged, you



     24     shouldn't decide the case.



     25          Guess what, the Indiana Court of Appeals
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      1     decided it.  And they decided it on virtually the



      2     same canon that is at issue here.  It's just been



      3     updated.



      4          What they said was after reviewing all sorts



      5     of decisions, including Supreme Court decisions,



      6     "Rather, his argument is that the mere fact that



      7     Judge Jasper's participation in the prior bench



      8     trial of the co-defendant Edelen precluded the same



      9     judge from participating in Jones' trial.  Such



     10     clearly is not the law."  It doesn't preclude him



     11     at all.



     12          What he's talking about in other situations is



     13     if a judge goes from the trial court to the Court



     14     of Appeals, that judge can't sit on the case he sat



     15     in before.  He doesn't say you can't sit on the



     16     case that has any common facts.



     17          This was your determination that Judge Pylitt



     18     be assigned to this, the right determination.



     19     There has been no showing of actual bias and



     20     prejudice.  There's nothing in the record to



     21     support this.



     22          I want to tell a cautionary tale here because



     23     the same rules that apply to ALJs apply to this



     24     Commission.  You have to be careful because if you



     25     determine, oh, heck, let's just make it easy and go
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      1     ahead and disqualify this judge, then you're giving



      2     a basis for the Commission to say any common facts



      3     that you deal with, you should be disqualified for.



      4     And then the argument is that the Commission can't



      5     deal with different disciplinary matters that arise



      6     under the same common facts.



      7          That is not true.  It's not true with Judge



      8     Pylitt.  He's a well-respected jurist.  He sat as a



      9     judge in Hamilton County.  He knows the rules.  He



     10     was not biased and prejudiced.  There is nothing in



     11     this record to suggest that he was.



     12          We would ask you to affirm his decision on the



     13     merits and decide that it was untimely as well.



     14          CHAIRMAN WEATHERWAX:  Thank you, Robin.



     15     Counsel.



     16          MS. ELLINGWOOD:  That concludes the oral



     17     arguments from counsel.  As I mentioned, Judge



     18     Pylitt is here to answer any questions you may



     19     have.



     20          Again, the sole issue before you today is



     21     whether or not Judge Pylitt is biased or prejudiced



     22     which makes him unfit to hear the Russell matter.



     23          CHAIRMAN WEATHERWAX:  Judge Pylitt, do you



     24     want to offer anything?



     25          MR. PYLITT:  I think counsel, in briefs,
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      1     pretty well set forth the issues.  I think it would



      2     probably be inappropriate for me to comment one way



      3     or another.



      4          CHAIRMAN WEATHERWAX:  Thank you.  I can't tell



      5     you another case that I've heard more about that



      6     I'm not supposed to talk about.  There's almost



      7     nothing in this case that we haven't heard.  Yet,



      8     we're supposed to pretend we didn't hear it, I



      9     think.



     10          Commissioner Schenkel, did you have a



     11     question?



     12          COMMISSIONER SCHENKEL:  I just want to make



     13     sure I understand the process and procedure here.



     14     It's a dumb question, but I want to reiterate it.



     15     You're saying we're just discussing today the



     16     aspect of whether or not this moves forward with



     17     Judge Pylitt as the ALJ.  We are not -- we will



     18     then at a later time have an actual recommended



     19     order to consider in this matter; is that correct?



     20          MS. ELLINGWOOD:  You will.  Like you, I'm in



     21     the dark about many of the facts about the case on



     22     purpose.  My understanding though is that hearing



     23     the matter, a trial in the matter, rather, is



     24     scheduled for late this year.  I want to say



     25     December.  So there will be a time when a proposed
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      1     order comes before you that gets to the underlying



      2     allegations against Doctor Russell, but that's not



      3     today.



      4          COMMISSIONER SCHENKEL:  The second part of my



      5     question is what is the status of Doctor Russell in



      6     the meantime?  In other words, from today going



      7     forward, he will have an opportunity to have a



      8     hearing, and there will be a process.  But what is



      9     his status in that time frame?



     10          MS. ELLINGWOOD:  Doctor Russell was initially



     11     summarily suspended.  He didn't ask for a hearing



     12     on the suspension.  The suspension was dropped, and



     13     then he was excluded, which has the same effect in



     14     that he can't go into the regulated area, the



     15     backside.  He didn't ask for a hearing on the



     16     exclusion either.  So right now he continues to be



     17     excluded.  He's not performing his services on the



     18     racetrack or any other area regulated by the



     19     Commission.



     20          MR. PYLITT:  Commissioner Schenkel, for your



     21     benefit, the hearing on the merits has been



     22     continued by agreement of counsel.  It's currently



     23     set for December 1st for four days in Indianapolis.



     24     There are some deadlines for discovery and



     25     depositions, which necessitated moving the hearing
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      1     out to December 1st.



      2          COMMISSIONER SCHENKEL:  Not to be



      3     oversimplified here, our decision is whether or not



      4     that December 1st process is going to be overseen



      5     by this administrative law judge or not.



      6          MS. ELLINGWOOD:  Yeah.  Practically speaking,



      7     if another administrative law judge is assigned, it



      8     likely would be continued so that the judge would



      9     have the opportunity to get up to speed.



     10          COMMISSIONER SCHENKEL:  I understand.



     11          MS. ELLINGWOOD:  That's not a certainty, but



     12     it's very, very, very likely.



     13          COMMISSIONER PILLOW:  Who selects the ALJs?



     14          MS. ELLINGWOOD:  Your chairman.



     15          CHAIRMAN WEATHERWAX:  I get this opportunity



     16     about four times a month.  Do you want it?



     17          COMMISSIONER PILLOW:  No.  Thank you.



     18          CHAIRMAN WEATHERWAX:  The reason I thought we



     19     should hear this today and not just rule on the



     20     fact the time factor could be a question, we could



     21     literally, you could argue, not hear, not make a



     22     decision, not allow this thing to go forward based



     23     on this time sequence of proper filing.  Or we can



     24     say we want this to go forward where you'd have to



     25     find yourself trying to disqualify Judge Pylitt for
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      1     some bias or some other reason.  That's the issue



      2     before us.



      3          That's what the argument is by counsel.  This



      4     is an argument that they are using to disqualify



      5     this judge before we ever get to hear the case.  I



      6     mean, we've already heard more about this case than



      7     I think we're supposed to.  But, nevertheless, we



      8     had to get to this to understand the ruling to



      9     supply the yes or no for Judge Pylitt.



     10          It's my recommendation, and I will make this



     11     in a motion, we allow this to go forward accepting



     12     Judge Pylitt as the attorney or the judge that I've



     13     appointed, and we've already been involved with and



     14     all this background music on this particular case.



     15          COMMISSIONER LIGHTLE:  I second the motion.



     16          CHAIRMAN WEATHERWAX:  We have a motion and a



     17     second.  Questions?



     18          MS. ELLINGWOOD:  Chairman, just to be very



     19     specific, it sounds to me as if the motion is to



     20     approve the ALJ's proposed findings but deny the



     21     motion to disqualify.



     22          CHAIRMAN WEATHERWAX:  That's right.  Can we



     23     take a vote on that?  All those in favor say "aye."



     24          THE COMMISSION:  "Aye."



     25          CHAIRMAN WEATHERWAX:  It's passed.
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      1          Number eight, Joe, I guess that's your time.



      2          JOE GORAJEC:  Yes.  When the Commission met in



      3     April, at that time the Commission was fully



      4     apprised of the selection of Truesdail as our



      5     primary lab, and the fact that we had put under



      6     contract an audit lab.



      7          Since that time a lot has happened.  You know



      8     by my communications in May that the preliminary



      9     findings of the audit lab of Truesdail's work led



     10     to us terminating Truesdail's contract for default



     11     because at that time they had missed three positive



     12     tests that were found by Industrial Lab and



     13     confirmed by a third-party lab.  So that's where we



     14     left off in May.



     15          So in the middle of May Truesdail's out.



     16     Industrial is our primary lab, but at that time we



     17     still had several weeks of testing in the pipeline



     18     that Truesdail had done the work on or were doing



     19     the work on.  So it wasn't until we were able to



     20     review all those samples that we know enough to put



     21     forth a staff report concluding the findings of all



     22     of the 26 days of racing in which Industrial



     23     Laboratories served as our audit laboratory.



     24          The findings, as you saw in the report -- I



     25     won't go into the report in detail, but I will be
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      1     glad to answer any questions.  That from mid May



      2     until just a few weeks ago, the audit laboratory



      3     and an independent third-party laboratory found



      4     four more positive tests.  So during the 26 days of



      5     auditing, there were seven positive tests that were



      6     missed.



      7          And to me, two things that are most disturbing



      8     about this is that it wasn't seven out of 50.  It's



      9     not like Truesdail found 50 and missed seven.  They



     10     found none and missed seven.  So their batting



     11     average would have been .000.  So that was one of



     12     the most disturbing things.  The other was that



     13     although six of the seven were positives for



     14     therapeutic medication, one of them was a Class 1



     15     drug.



     16          And the way the statute and our rules read, in



     17     order to prosecute a drug positive, it has to be



     18     found by the primary lab.  Even though Industrial



     19     found it, and even though it was confirmed by LGC,



     20     we cannot and could not prosecute that case.



     21          So that's the good and the bad.  I mean, the



     22     bad is that that happened.  The good is that we had



     23     a program in place to detect it and move on.  And



     24     we have moved on.



     25          Our laboratory, Industrial, we believe is
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      1     doing a fine job.  Since that time, I believe



      2     they've called 11 positive tests.  Some of those



      3     have been fully adjudicated.  Some of those are in



      4     the pipeline to be adjudicated.  They are doing



      5     their job.  And they're finding positive tests as



      6     they should.



      7          I want to conclude my remarks to discuss



      8     briefly the way we are moving forward because even



      9     though this program with the audit has worked well,



     10     worked very well, there really is a better, more



     11     efficient way of doing it.  That is to develop what



     12     I refer to briefly in the report as a double-blind



     13     sample program.  That's a program where we cause,



     14     we choose a drug that could be abused on the



     15     racetrack.



     16          CHAIRMAN WEATHERWAX:  Is that point nine on



     17     the agenda?



     18          COMMISSIONER SCHENKEL:  It's eight.



     19          JOE GORAJEC:  It's the last section of the



     20     staff report under number eight.



     21          CHAIRMAN WEATHERWAX:  I have just a question



     22     for you because Truesdail was the one that got the



     23     contract for the whole year.



     24          JOE GORAJEC:  Yes.



     25          CHAIRMAN WEATHERWAX:  After even being pointed
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      1     out that they didn't find it, you gave them a



      2     chance to test again, and they still didn't find



      3     it?



      4          JOE GORAJEC:  Correct on four of the samples.



      5          CHAIRMAN WEATHERWAX:  That means their system



      6     or standards must not even be adequate to do



      7     anything.



      8          JOE GORAJEC:  One could imply that.



      9          CHAIRMAN WEATHERWAX:  Now it's Industrial.



     10          JOE GORAJEC:  Now it's Industrial.



     11          CHAIRMAN WEATHERWAX:  When did we start



     12     sending everything to Industrial?



     13          JOE GORAJEC:  I don't know the exact date.



     14     Was it May?  I believe it might say here.  May 6th.



     15          CHAIRMAN WEATHERWAX:  So really this year is



     16     Industrial Lab.



     17          JOE GORAJEC:  This year is Industrial Lab.



     18          CHAIRMAN WEATHERWAX:  Go ahead with your



     19     double blind.



     20          JOE GORAJEC:  The double-blind program is a



     21     more cost effective way of doing business.  What



     22     we've done is we've reached out to Purdue.  And



     23     they have agreed to work jointly with us on this



     24     double-blind program.



     25          And the way the program works is that we
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      1     select a number of drugs that we want the lab to



      2     receive without knowing that these are special



      3     samples.  So what will be done is that Purdue,



      4     using their research and teaching herd of horses,



      5     okay, will inject horses, one horse each, with the



      6     drugs that we choose.  And blood and urine on those



      7     horses will be drawn at specific points in time.



      8          Those samples will be sent to the track, and



      9     we will disguise those samples.  We will camouflage



     10     those samples in such a way as when we send our



     11     weekly shipment to Industrial, it will look like a



     12     normal post-race sample.



     13          So they will process it, okay, as they do



     14     every other sample.  That's very important because



     15     the way -- a lot of times the industry will have



     16     proficiency tests.  When they send out a



     17     proficiency test to a lab, they say, hey, here's a



     18     sample that's a proficiency test, and we want you



     19     to tell us if you find anything in there.



     20          But when that's done, the lab is clued in that



     21     this is a special sample.  So they're going to give



     22     it the full monty.  They will run everything they



     23     can.  If it comes back negative, they're going to



     24     run it again.  And they're going to run it again.



     25     And they're going to run it again.  And they are
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      1     going to make a special super-duper effort to find



      2     what's in that sample because they know it's a



      3     testing proficiency sample.  And there is likely



      4     something in there.



      5          We don't want the lab to know.  We want the



      6     lab to treat this as a routine sample.  So we are



      7     going to disguise them.



      8          And then once the results are in, I will issue



      9     a report.  It will be a very public process.  The



     10     results, good, bad, you'll know what they are.



     11          And one thing that has happened since I sent



     12     out this report is Purdue has a committee called



     13     the ACUC, which is the Animal Care Use Committee.



     14     This is a committee that anything that they are



     15     going to do with this research herd, someone has to



     16     sign off on to make sure that the university is



     17     comfortable with the experiment, comfortable with



     18     the project, and it's not going to harm the horses.



     19          That committee has already signed off since



     20     this report was issued.  That committee approved



     21     the project.  So we're basically good to go and



     22     good to move forward, other than actually getting a



     23     contract with Purdue, but all the other wheels are



     24     greased to move ahead.



     25          CHAIRMAN WEATHERWAX:  Very good.  So this
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      1     sounds like a pretty thorough double testing.



      2          JOE GORAJEC:  It is.  It is.



      3          CHAIRMAN MCNAUGHT:  Are you sharing this with



      4     Industrial Labs?



      5          JOE GORAJEC:  They got the report.  They know



      6     we're going to be doing double blinds.



      7          CHAIRMAN WEATHERWAX:  They already know what



      8     we're doing.



      9          JOE GORAJEC:  They know we're going to have a



     10     double-blind program.  But as far as they won't



     11     know of all the sample they get each week, and



     12     we're racing nine races, well, we're racing nine



     13     days a week.  And we are sending 15 to 20 samples a



     14     day.  So they're getting well over a hundred



     15     samples a week.  So buried within those samples



     16     will be our proficiency samples.



     17          CHAIRMAN WEATHERWAX:  None of the things we do



     18     on the track with Purdue is being tested against



     19     Industrial Labs.



     20          JOE GORAJEC:  Say that again.



     21          CHAIRMAN WEATHERWAX:  We are not doing



     22     anything to verify the audit on Industrial Labs.



     23     Who do we verify against Industrial Labs?



     24          JOE GORAJEC:  The double-blind program



     25     replaces the audit.  We operated this under a
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      1     quality assurance program.



      2          CHAIRMAN WEATHERWAX:  So Purdue is becoming



      3     the audit program.



      4          JOE GORAJEC:  No.  We're changing the nature



      5     of our quality assurance program, and we're moving



      6     from an audit-based program to a double-blind



      7     sample program.  But you do mention a good point in



      8     that, for example, let's say that we give a horse a



      9     drug that is drug A.  We disguise it.  We send it



     10     to Industrial, assuming that they're going to find



     11     it.  If they can't find it --



     12          CHAIRMAN WEATHERWAX:  That's a problem.



     13          JOE GORAJEC:  That's an issue.  We'll let them



     14     know that they need to retest that.  But what we'll



     15     also do is we'll have an extra sample, a split that



     16     will go to an independent lab.  You know, there



     17     might be something with the time delay, the dosage.



     18     And we want to make sure that if Industrial can't



     19     find it, that another lab can find it before we



     20     call them on it.



     21          CHAIRMAN WEATHERWAX:  Commissioner Schenkel.



     22          COMMISSIONER SCHENKEL:  I want to make sure



     23     it's on the record that we expressed, all of us



     24     expressed concern about the 70-day delay that



     25     occurred in earlier conversation, earlier
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      1     proceeding.  And I think it's fair to note, Joe, am



      2     I correct in saying we're not experiencing delays



      3     like that.  This whole process has helped address



      4     that issue as well; is that correct?



      5          JOE GORAJEC:  Absolutely.  Industrial has been



      6     right on the, pretty much right on the money.  We



      7     send our samples to them once a week on a



      8     Wednesday.  They get them on a Thursday.  The



      9     following Thursday we know if they have any



     10     suspicious samples.



     11          COMMISSIONER SCHENKEL:  I just want to make



     12     sure the public is assured that we saw that as an



     13     issue.



     14          JOE GORAJEC:  It is a concern.  That concern



     15     has been addressed.  Industrial has been on time.



     16          CHAIRMAN WEATHERWAX:  Commissioner McCarty.



     17          COMMISSIONER MCCARTY:  Who did the testing in



     18     2014?



     19          JOE GORAJEC:  2014 started with LGC, which is



     20     a very prominent laboratory out of Lexington.  They



     21     did a super fine job quality wise, but they were



     22     slow as molasses, and that's what caused the



     23     backup.



     24          COMMISSIONER MCCARTY:  Then we went to



     25     Truesdail.
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      1          JOE GORAJEC:  No, then we went to Industrial



      2     for the rest of 2014.  What happened is we issued



      3     an RFP for a laboratory for 2015.  And the State



      4     Department of, DOA awarded it to Truesdail.



      5          COMMISSIONER MCCARTY:  The State Department of



      6     Administration because is it based on a low cost



      7     basis or is it best and low cost?



      8          JOE GORAJEC:  We would argue that, we would



      9     vigorously argue the best, but it was the low



     10     bidder.



     11          COMMISSIONER SCHENKEL:  Which this is a



     12     personal comment, Commissioner McCarty, that



     13     troubles me from the standpoint of this, in my



     14     mind, should not be a decision made on best or



     15     lowest cost.  Quality is so important here.  And



     16     there is not taxpayer money involved in this.



     17     These costs are borne by the participants, by the



     18     users.  So I hope that the Department of



     19     Administration, in all due respect, learns



     20     something of this process.



     21          CHAIRMAN WEATHERWAX:  They won't.



     22          COMMISSIONER MCCARTY:  Have there been any



     23     discussions with the Department of Administration?



     24          JOE GORAJEC:  The Department of



     25     Administration, even though they awarded the
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      1     contract to Truesdail after we expressed concerns,



      2     they've been very good to deal with on the tail end



      3     because we had to seek their approval to terminate



      4     this contract.  And I think they got it.  I think



      5     they got it.  They were very helpful in the



      6     termination.



      7          CHAIRMAN WEATHERWAX:  Next year you'll be on



      8     the committee to help select the lab.  This will be



      9     an experience you will never ask again.



     10          COMMISSIONER SCHENKEL:  As you recall,



     11     Chairman Weatherwax --



     12          CHAIRMAN WEATHERWAX:  I didn't want it.



     13          COMMISSIONER SCHENKEL:  -- when volunteers



     14     were sought --



     15          CHAIRMAN WEATHERWAX:  I pointed to you.



     16          COMMISSIONER SCHENKEL:  -- the Department of



     17     Administration said we don't want any outside



     18     opinions.



     19          CHAIRMAN WEATHERWAX:  Yeah, that's true.



     20          All right, Joe, thank you.  It looks like that



     21     is very timely to have that audit lab going on.



     22     Otherwise, we would have had a disaster.  The case



     23     with the one positive, that's a lost case for us.



     24          JOE GORAJEC:  How we refer to them in the



     25     office is we have to eat that.
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      1          CHAIRMAN WEATHERWAX:  Number ten.  Is that



      2     also you, Joe?



      3          JOE GORAJEC:  I believe we are at nine.



      4          CHAIRMAN WEATHERWAX:  Nine is the Texas



      5     Veterinary Medical Diagnostic lab as a split.



      6          JOE GORAJEC:  The Commission will remember



      7     that earlier in the year they approved three



      8     laboratories to serve as split laboratories for the



      9     Commission.  That's the lab that gets the



     10     horsemen's sample, the split sample if a trainer



     11     gets a positive, and he wants to have the sample,



     12     the split sample independently analyzed.



     13          The Commission approved three labs.  They



     14     approved LGC.  They each approved UC Davis.  And



     15     they approved the laboratory at the University of



     16     Pennsylvania.



     17          What's happened since that time is, at least



     18     temporarily, UC Davis and Pennsylvania are not



     19     taking split samples.  So we only have one lab



     20     that's willingly taking split samples.  And that's



     21     LGC.



     22          And we like the horsemen to have a choice in



     23     labs.  And I know that the horsemen appreciate



     24     having a choice in labs.  So we would like to add



     25     the Texas Veterinary Medical Diagnostic Laboratory
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      1     as a split sample lab for now into the future.



      2          COMMISSIONER SCHENKEL:  So moved.



      3          COMMISSIONER PILLOW:  Second.



      4          CHAIRMAN WEATHERWAX:  Motion and second.  All



      5     those in favor say "aye."



      6          THE COMMISSION:  "Aye."



      7          CHAIRMAN WEATHERWAX:  Number ten is Joe.



      8          JOE GORAJEC:  One thing we spoke of earlier



      9     when we were talking about drug testing is that



     10     most of the racing laboratories do not have testing



     11     equipment for cobalt.  Cobalt is not a drug.  It's



     12     a heavy metal.  And because of that, they don't



     13     have the equipment to test heavy metal because they



     14     are not in the business of doing that.  But these



     15     laboratories also often have a sister laboratory on



     16     the premises.  UC Davis has one.  The University of



     17     Pennsylvania has one.  Texas has one.



     18          Although we require ISO accreditation for our



     19     laboratories, and all of our split laboratories are



     20     accredited, the cobalt laboratories are not



     21     necessarily accredited by ISO.  They may have other



     22     certification, but they are not accredited by ISO.



     23          I want to get this on the table and to get a



     24     blanket approval that these cobalt laboratories



     25     that are affiliated with the split laboratories
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      1     need not be ISO accredited.  That would be a waiver



      2     on those.



      3          CHAIRMAN WEATHERWAX:  Because there's not



      4     enough of them to be able to find, you want to



      5     waive the ISO rule because some of these cobalt



      6     labs may not be a certified ISO?



      7          JOE GORAJEC:  I would like the Commission to



      8     have a blanket waiver for the testing of cobalt as



      9     it relates to that laboratory being ISO accredited.



     10          CHAIRMAN WEATHERWAX:  Or not, you're saying



     11     you want them to be.



     12          JOE GORAJEC:  No, I'm saying that they need



     13     not be accredited.



     14          CHAIRMAN WEATHERWAX:  Only on cobalt.



     15          JOE GORAJEC:  Only on cobalt.



     16          CHAIRMAN WEATHERWAX:  Do I hear a motion?



     17          COMMISSIONER LIGHTLE:  I so move.



     18          COMMISSIONER SCHENKEL:  Second.



     19          CHAIRMAN WEATHERWAX:  Second.  All those in



     20     favor say "aye."



     21          THE COMMISSION:  "Aye."



     22          CHAIRMAN WEATHERWAX:  Okay.  Now, number 11.



     23          MS. ELLINGWOOD:  Thank you, Chairman.



     24          During this legislative session, there were



     25     three bills that had or may have a direct impact on
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      1     horse racing.  Those bills are Senate Bill 252,



      2     House Bill 1270, and House Bill 1540.  House Bill



      3     1540 was a gaming bill that provided the racinos



      4     may have table games in 2021, with the permission



      5     of the Gaming Commission.  That bill potentially



      6     impacts horse racing insofar as the future table



      7     game revenue will impact Centaur's AGR, which in



      8     turn could impact the amount of money to breed



      9     development and the horsemen's associations under



     10     IC 4-35-7-12.



     11          While House Bill 1270 survived the house and



     12     the senate, it was vetoed by the Governor.  A



     13     number of statutory changes that were originally



     14     included in that bill, however, ended up in Senate



     15     Bill 252, which became effective July 1st of this



     16     year.



     17          In 252, the legislature requires the



     18     Commission to promote the horse racing industry and



     19     to make certain reports on promotions in its annual



     20     report; increase the Commissioner's minimum per



     21     diem salary to the maximum daily amount allowed for



     22     federal government employees while in travel



     23     status; clarified race date language; altered the



     24     way breed development committee members are



     25     appointed; increased the percentage of funds used
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      1     by the Commission for administrative costs from



      2     two percent to four percent and allows those funds



      3     to be used for promotions; and slightly alters the



      4     distribution of the slot funds for Thoroughbred



      5     purposes.



      6          I believe we will next hear from Jessica



      7     Barnes regarding promotions in light of the new



      8     statute.  But if you have any questions of me with



      9     respect to the legislation at this point, I'm happy



     10     to answer those.



     11          COMMISSIONER PILLOW:  Should we quit our day



     12     jobs because of the per diem increase?



     13          CHAIRMAN WEATHERWAX:  I don't think you better



     14     do that.



     15          A question for you or John because I don't



     16     remember.  This was a bouncing ball, no pun



     17     intended.  But 1540 just simply said they'll look



     18     at it but not before 2021.



     19          MS. ELLINGWOOD:  Mr. Keeler would certainly be



     20     able to give you more of the specifics than I can.



     21     What I can tell you is it allows them -- I mean,



     22     they have the option to do that, but they have to



     23     get prior approval from the Gaming Commission.



     24          John, are there any other restrictions on



     25     that?
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      1          MR. KEELER:  No, it's discretionary with the



      2     Gaming Commission.



      3          COMMISSIONER PILLOW:  Will this come back up



      4     next year?



      5          MR. KEELER:  Commissioner Pillow, you never



      6     know what happens in the legislature.



      7          COMMISSIONER LIGHTLE:  Good answer.



      8          CHAIRMAN WEATHERWAX:  Commissioner McCarty.



      9          COMMISSIONER MCCARTY:  I've been on the road a



     10     lot.  Let me understand this.  So the table games



     11     issue can be brought to the Gaming Commission for



     12     approval, disapproval beginning in the year,



     13     somewhere out in the distant future?



     14          MR. KEELER:  That's correct, Commissioner



     15     McCarty.  The statute was amended so that the



     16     racetrack casinos may have gambling games if



     17     authorized by the Gaming Commission, but we can't



     18     apply for that until 2021.



     19          COMMISSIONER MCCARTY:  But even the



     20     establishment of, establishing that they would



     21     begin in 2021 was vetoed; is that right?



     22          MS. ELLINGWOOD:  That wasn't.  The vetoed bill



     23     was House Bill 1270.



     24          COMMISSIONER MCCARTY:  And did not contain



     25     that.
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      1          MS. ELLINGWOOD:  Correct.



      2          COMMISSIONER MCCARTY:  So it can be discussed



      3     in 2021.



      4          MR. KEELER:  That's right.  It's on the books.



      5     And, certainly, Gaming Commission will have



      6     discretion.  And there are four or five factors



      7     they are required to consider, like the economic



      8     development that would come from that, number of



      9     jobs, tax revenue.



     10          COMMISSIONER MCCARTY:  Thank you.



     11          CHAIRMAN WEATHERWAX:  It's a delay.  All



     12     right.  Lea, thank you so much for that update.  It



     13     was important because Senate Bill 252 gives us a



     14     serious responsibility to help promote the



     15     business.  Jessica is going to share with us what



     16     some of those are and what you're doing.



     17          JESSICA BARNES:  Thank you.  I wanted to start



     18     by giving a little bit of history of what we've



     19     done promotion wise with the breed development



     20     fund.  When the slots were approved back in 2007



     21     and implemented in 2008, all three of the breed



     22     development committees by 2009 had really ramped up



     23     what they were doing with marketing and promotions.



     24          We felt that our programs were something of



     25     value.  That people, if they knew about it, would
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      1     want to participate and would want to come to



      2     Indiana.  We were really hitting promotions hard



      3     and trying to attract new people to Indiana.



      4          Unfortunately in 2012, the legislature enacted



      5     a change to the statute that capped how certain



      6     monies could be spent from the breed development



      7     funds.  That change said that not more than



      8     two percent of the monies deposited into the funds



      9     during the previous fiscal year could be used for



     10     administrative expenses, including marketing.



     11          When you factored in the existing



     12     administrative expenses the Commission already had



     13     for the administration of those breed development



     14     programs, it left very little monies left over for



     15     marketing.  And it severely limited the amount of



     16     money available for us to do any type of marketing.



     17          So we fast forward to 2015.  The 252 increases



     18     the funds available changing from two percent to



     19     four percent.  The net effect of this is that it



     20     will be approximately 430,000 combined from the



     21     three breed development programs to be utilized for



     22     marketing.



     23          I'm extremely excited about this.  I truly



     24     believe that our three breed development programs



     25     are one of the best kept secrets in racing.  Each
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      1     program has great benefits.  And they are already



      2     producing amazing results.  I'm excited to see what



      3     we can do if we get awareness out and can really



      4     promote the program and continue to build our



      5     quality.



      6          I think with these funds, we can do even



      7     better than what we have been doing.  We must



      8     continually strive to grow and to improve the



      9     programs.  Over the past few months, I've been



     10     working with different organizations to get a



     11     marketing strategy in place.  I've met with



     12     industry stakeholders, such as the horsemen's



     13     groups and racetracks to assess their thoughts on



     14     what they see our target should be.



     15          Coming from these meetings and discussions, I



     16     have determined there are three primary areas we



     17     need to focus.  Marketing should be aimed at,



     18     obviously, increasing the economic impact of the



     19     breed development programs to the state of Indiana.



     20     And we do this by increasing visibility and



     21     awareness of our program, attracting quality



     22     training and racing operations.



     23          In doing this, we have to account for the



     24     various factions of our industry, which gets quite



     25     complicated when you look at our overall program as
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      1     a whole.  You have the horsemen, which consist of



      2     owners, trainers, breeders, stallion owners.  And



      3     then you have the racetracks which consist of the



      4     product we're putting out there for the bettors and



      5     the participants.



      6          So we have been carefully considering how to



      7     do that.  Our approach will include partnerships



      8     with the racetracks and horsemen's groups, as well



      9     as partnership with other state agencies, such as



     10     the Department of Agriculture or Indiana Economic



     11     Development Corporation.



     12          I feel that we must move our program into the



     13     digital era.  We have to come into this century.



     14     Everybody is digital.  We have to have a digital



     15     presence, which includes social media sites and



     16     digital marketing.  I think all of these efforts



     17     combined will help us tell the story of our breed



     18     development programs and help attract people to



     19     Indiana.



     20          It's already happening without the marketing



     21     out there.  I know of two instances this past year



     22     where Standardbred racing operations have picked up



     23     and moved from Illinois, sold their farms and



     24     decided to have Indiana as their home base.  These



     25     are just racing operations.  I think we can move
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      1     that into breeding farms and get other people here



      2     in Indiana.



      3          As I said, I'm still working on the entire



      4     marketing strategy.  That's just a glimpse of where



      5     we're going.



      6          CHAIRMAN WEATHERWAX:  Can you share with us



      7     things we are working on, specifically on the



      8     television side?



      9          JESSICA BARNES:  Yes.  We're looking at a



     10     partnership with the racetracks with a program with



     11     Wish TV.  I'm super excited about that.  Brian may



     12     want to talk a little about it.  I know they have



     13     already entered into the agreement with that.  I



     14     want us to be a part of it so we can get the



     15     message out about what else racing is for Indiana.



     16          The tracks have very specific -- you know,



     17     racing is there on the tracks and going on.  I



     18     think there's a lot of people that don't understand



     19     that it doesn't stop there.  That there is a



     20     trickle-down effect to breeders, stallion owners,



     21     hay producers, veterinarians, truck dealerships,



     22     trailer dealerships, all of those things.



     23          I think when breed development partners with



     24     the tracks on this, we from breed development can



     25     send that information also and get that information
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      1     out there.



      2          I know that Wish TV is going to be doing a



      3     live broadcast from the Indiana Derby this weekend.



      4     And there's also more broadcasts scheduled



      5     throughout the year.  It also includes appearances



      6     on Indy Live, Indy Style, the television show here



      7     in Indianapolis, and then also have some digital



      8     things for us to do.



      9          CHAIRMAN WEATHERWAX:  Commissioner Pillow.



     10          COMMISSIONER PILLOW:  I know that we are



     11     concentrating on the Wish TV, but are we in the



     12     future thinking of maybe buying air time in



     13     Illinois, Ohio, Kentucky?



     14          JESSICA BARNES:  I think that could more than



     15     be considered.  I think we have to target those



     16     states, especially the ones that are having



     17     trouble.  Indiana's racing industry is facing



     18     problems right now.  I think they are a great



     19     market to look at and to attract people to come



     20     here and spend dollars.



     21          CHAIRMAN WEATHERWAX:  For Commissioner



     22     McCarty's benefit, he maybe doesn't know some of



     23     this background of what became a part of 252.  The



     24     General Assembly is watching what we're doing.



     25     They're putting some money on the table, and they
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      1     expect results because this is a real big



      2     permission, latitude for us to do everything we



      3     can.  We have to make the most of what we can with



      4     this, I call it money that we can use that's kind



      5     of like new money.  It's 433,000.  But she's got to



      6     divide that up between all three breeds.



      7          We, the Commission and Jessica, will work



      8     together to come up with what's the best use of



      9     that money.



     10          JESSICA BARNES:  I'm trying to look at ways of



     11     how can we most maximize those dollars.  How can we



     12     maximize that and get the most bang for our buck.



     13          CHAIRMAN WEATHERWAX:  We've already worked,



     14     Commissioner Pillow, all of us in trying to



     15     cooperate.  Maybe do a partnership with the



     16     Department of Agriculture, Lieutenant Governor,



     17     tourism.  Jessica is already working with Centaur



     18     to capitalize on their television exposure.  They



     19     have a huge advertising budget.  Ours is peanuts



     20     compared to theirs, but we have to make the most of



     21     what we have.  That's what she's trying to do.



     22     Thank you, Jessica.



     23          Okay.  Number 13, Holly, this is review of the



     24     Commission's rulings.



     25          MS. NEWELL:  Yes, sir.  You have the rulings
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      1     from April through June in front of you.  I think



      2     the primary thing to note is that this includes ten



      3     medication rulings, all of which were generated



      4     from Industrial after they took over our drug



      5     testing contract.  I think it really shows that



      6     transition and how effective and successful it has



      7     been for us.  I'm happy to answer any question you



      8     might have about any of the rulings.



      9          CHAIRMAN WEATHERWAX:  So really --



     10          COMMISSIONER PILLOW:  One quick question.  I'm



     11     sorry.  Go ahead.



     12          CHAIRMAN WEATHERWAX:  I was just saying, a lot



     13     of these don't deal with drugs, but they deal with



     14     whipping, and all kinds of different reasons they



     15     can get cited, driving infraction, jockeys



     16     requirements.  I don't know what that is.  What's



     17     the word jockey requirements mean?



     18          MS. NEWELL:  Joe.



     19          JOE GORAJEC:  Which one are we on?



     20          COMMISSIONER SCHENKEL:  There's a number of



     21     them.



     22          MS. NEWELL:  They do failure to honor ride.



     23          JOE GORAJEC:  That could be, what often



     24     happens is they'll accept a mount, then they'll



     25     call in and not fulfill their obligation.  I'm not
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      1     sure that's what it is, but that's what it could be



      2     because that happens often.



      3          CHAIRMAN WEATHERWAX:  So how many of these --



      4     I don't see that many that are drug related.



      5          MS. NEWELL:  You have five pages of rulings,



      6     and there are ten that are drug related.  It's



      7     certainly not the majority, but I do think it's



      8     telling.



      9          CHAIRMAN WEATHERWAX:  Is that more than you



     10     would see by this point in time?



     11          JOE GORAJEC:  This is pretty much average.  We



     12     often, we talk so often when we get together about



     13     drugs and drug testing, but our rule book is over



     14     200 pages.  And it reads like the fine type on an



     15     insurance policy.  And there's a lot of stuff in



     16     there.



     17          And there are a lot of rules that deal with



     18     the running of the race, licensing requirements.



     19     And we have three individuals, we've got three



     20     judges at the Standardbred track.  We have three



     21     stewards at the Thoroughbred track.  And they're



     22     responsible for regulating the race meet on a



     23     day-to-day basis.  Most of these are relatively



     24     small potatoes.  When you see a fine, and you see a



     25     fine of $500 or less and no suspension, it's a
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      1     minor infraction.



      2          COMMISSIONER SCHENKEL:  The point is,



      3     Mr. Chairman, that we might not have seen as many



      4     drug violations had we not had the quality



      5     assurance program.



      6          CHAIRMAN WEATHERWAX:  Very good.



      7          COMMISSIONER MCCARTY:  There are two in here



      8     of some duration of suspension, one about five



      9     months and one for basically a year.  Do you



     10     remember the fact situation for those?



     11          MS. NEWELL:  The first one you are referring



     12     to was the Ronald Raper.  That was a settlement



     13     agreement that the Commission approved last



     14     meeting, I believe.  You were absent.



     15          COMMISSIONER MCCARTY:  The other one is Julio



     16     Almanza.



     17          JOE GORAJEC:  You might remember that one



     18     better than I do.



     19          MS. NEWELL:  Yes.  Mr. Almanza is a Quarter



     20     Horse trainer.  And he violated our rule regarding



     21     program training.  So what that means is that he



     22     was setting himself out as the trainer of horses



     23     when he was not, in fact, the trainer of these



     24     horses.  It's a pretty serious charge.



     25          CHAIRMAN WEATHERWAX:  Well, do we have to do
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      1     anything, Lea, as far as this?



      2          MS. ELLINGWOOD:  No, it's just a review.



      3          CHAIRMAN WEATHERWAX:  Thank you, Holly.



      4     Number 14, is that Jessica again?



      5          JOE GORAJEC:  I'll start 14 off, but I would



      6     like to have presiding judge Mike Hall appear



      7     because 14 is --



      8          CHAIRMAN WEATHERWAX:  That's the emergency



      9     rule regarding fair start pole, which I had to



     10     learn what that was because that's an important



     11     part of the race, I guess.



     12          JOE GORAJEC:  I've been very reluctant over



     13     the last few years to bring a rule amendment to the



     14     Commission mid race meet.  Our routine is to try to



     15     get those knocked off during the off-season so we



     16     start fresh, and everyone knows what the rules are



     17     before the meet begins.



     18          I made an exception of putting this one on the



     19     agenda based upon input I received from our judges



     20     and the horsemen and the track.  This particular



     21     rule is the brain child of this gentleman here,



     22     presiding judge Mike Hall.  He came to me and said



     23     we really need this.  It's a good thing.



     24          And after he said that, I said, well, how does



     25     the rest of the industry feel about it?  And it
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      1     turns out that the horsemen are for it.  The track



      2     is for it.



      3          I thought I would make this one an exception



      4     to our policy about putting things on mid racing



      5     season for a rule just because it's one that I



      6     think helps the betting public.  And there's going



      7     to be, as far as I know, no objections from the



      8     industry, in fact, nothing but support.  So that's



      9     why you are looking at something that's a rule



     10     amendment in July.



     11          CHAIRMAN WEATHERWAX:  Judge, can you please



     12     tell us what this means as far as fair start.



     13          MIKE HALL:  I'll try to.  First of all, I just



     14     wanted to ramble on a second before I got started



     15     on that.  Anyone that knows me knows I like to



     16     ramble.



     17          Regardless, I was last here in March and met



     18     all of you before we started our meet.  We are



     19     halfway through the meet.  I can say I have worked



     20     in many other jurisdictions; New York,



     21     Pennsylvania, Ohio, Canada, Florida, Maryland.  And



     22     so far, this is the most progressive and



     23     forward-looking racing commission and executive



     24     director and staff that I have ever worked with.



     25          I've been told a few times that something I
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      1     say is from the east coast bias.  I'm trying to get



      2     less of beeping the horn at people and maybe



      3     yelling out the window.  Anyway, I'm acclimating



      4     very well to Indiana.



      5          And for myself and the other two judges, we



      6     are very, very happy that we are here.  And we feel



      7     very fortunate to be here and working with the



      8     racing commission and staff that's as good as it



      9     is.



     10          So that being said, the fair start pole, it's



     11     a policy that I first learned about when I was



     12     working in Canada.  And just to give a quick



     13     history review of how racing goes with breaking



     14     horses, Standardbreds, you know they have to stay



     15     on their particular stride, either pacing or



     16     trotting.



     17          Years ago there used to be a rule that said if



     18     a horse goes off its stride when they're behind the



     19     gate before they reached a certain pole, which is



     20     called the recall pole, they would basically start



     21     over.  So what they would do is they get all the



     22     horses behind the gate, and they would be heading



     23     towards the start.  And before they got to the



     24     recall pole, number two goes off stride.  So the



     25     starter turns the lights on on the gate.  They all
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      1     have to turn around and go back.



      2          So it might not seem like much of a deal, but



      3     first of all, the horse that ran made the break in



      4     the first place gets another chance to go.  But it



      5     upsets three or four of the other horses because



      6     they're ready to go at that time.  So what you have



      7     then is in the old days, it might be two or three



      8     or four recalls all started by the first horse.



      9          So years ago they decided to take that rule



     10     out.  There would be no more recalls for breaking



     11     horses.  Well, that was all right except for some



     12     of the people that bet on the horses said, well,



     13     why should you take that away from us.  We are



     14     getting a bad deal.



     15          So Canada came up with the fair start pole in



     16     Ontario.  And I think it originated from they had a



     17     big stake race.  And a horse caused a recall



     18     because it was running and acting crazy.  Then they



     19     turned the field.  And by the time they got it



     20     started, two or three of horses and one of the



     21     favorites was so wound up that they were crazy, and



     22     they couldn't race.



     23          So they devised a plan of we'll put a pole a



     24     certain distance before the starting line.  And if



     25     any horse is off stride and doesn't reach that
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      1     particular pole before the horses are released at



      2     the start, then it wouldn't be a recall in turning



      3     the whole field.  That horse would just be refunded



      4     and declared a non-starter for wagering purposes.



      5          I hope you all can understand what I'm saying.



      6     When they get to this proposed fair start pole, if



      7     the horse hasn't reached that before the starting



      8     gate gets to the start pole, which in the case of



      9     this will be 330 feet back, then that horse would



     10     be refunded.  And everyone that wagered on them



     11     gets their money back.  And the rest of the horses



     12     aren't affected by it.



     13          There's two big concerns.  One is that the



     14     bettors think they are getting a fair deal, which



     15     they are.  It's a fair deal.  To be 330 feet back,



     16     the horse really has to do something stupid.



     17     Sometimes you'll see a horse coming to the gate,



     18     it'll just be hopping like a rabbit.  And in that



     19     case, now we can just go.  Before this, the starter



     20     would say we've got to turn them.  We have a bad



     21     acting horse.  Now that horse is out and the rest



     22     of the horses aren't affected so that everyone gets



     23     their money back.



     24          The only push back that you would ever see, I



     25     think, is maybe from management, but the management
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      1     at Hoosier Park -- and I'm speaking for them now --



      2     they love racing.  And Rick Moore, he's up there



      3     every night.  And he loves racing.  And he wants to



      4     give the bettor a fair chance.



      5          So when I spoke to him about it, I said, you



      6     know, there's going to be some refunds.  Yeah.  I



      7     said but in my mind whenever you refund somebody



      8     $10, they bet 20 back because, wow, we got a good



      9     deal on that.  Rick had the same thoughts and so



     10     did the horsemen's organization with Jack.  They



     11     all thought that it's a good idea because it



     12     doesn't disrupt the rest of the race, and it gives



     13     the betting public a fair shake.



     14          And I believe that the publicity from it will



     15     be tremendous for Indiana racing.  We can put up a



     16     big story in the trade magazine, the fairest state



     17     of all Indiana, something like that.



     18          I don't see any problems with it.  And I think



     19     it's a really good thing for racing.  I don't think



     20     there is anyone that will have an objection.



     21          CHAIRMAN WEATHERWAX:  That's why it's an



     22     emergency rule because you want to do this as soon



     23     as possible.



     24          COMMISSIONER SCHENKEL:  So would this start



     25     tonight?
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      1          JOE GORAJEC:  No, it starts -- Lea can speak



      2     to when it starts.



      3          MS. ELLINGWOOD:  It starts as soon as it's



      4     filed with Legislative Service Agency so usually



      5     the next day.



      6          CHAIRMAN WEATHERWAX:  You're trying to do it



      7     before this big weekend?



      8          MIKE HALL:  I don't know about that.



      9          JOE GORAJEC:  We have to get the pole in.



     10          MIKE HALL:  The pole's there, but we need to



     11     paint it and put fair start pole.



     12          COMMISSIONER SCHENKEL:  It will be within



     13     days.



     14          MIKE HALL:  Yeah, it will be within days.  And



     15     what we don't want is we had a case earlier this



     16     year where a horse wouldn't trot so they had a



     17     recall for him.  They turned him around.  You can



     18     see a couple of the other ones are getting pretty



     19     hot.  They went to the gate again, and he wouldn't



     20     trot again.  So there's two times.



     21          He scratched.  He's gone off the track.  Then



     22     they line them up again.  First two favorites went



     23     off stride at the start because they were disrupted



     24     by the two recalls.  That's what we don't want to



     25     happen.
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      1          CHAIRMAN WEATHERWAX:  So I understand this,



      2     this will be before the starting gate point, but



      3     those horses have to be on gait before they get to



      4     the starting gate pole?



      5          MIKE HALL:  Not on gait, they just have to



      6     reach it.  Before the starter says go, they have to



      7     be within 330 feet of the start line or else they



      8     are not going to be refunded.



      9          CHAIRMAN WEATHERWAX:  All these people know



     10     this.  They know the rules of the fair start pole,



     11     all the horsemen, all the drivers.



     12          MIKE HALL:  We'll give them a lesson on it.



     13          CHAIRMAN WEATHERWAX:  They maybe don't know



     14     about all about it yet?



     15          MIKE HALL:  No, I don't think they do.  Some



     16     of them that have raced in Canada would know it,



     17     but it's fairly simple.



     18          JOE GORAJEC:  Mike, do you know of any other



     19     state in the country that has a rule that applies



     20     to fair start?



     21          MIKE HALL:  No.  I proposed this five years



     22     ago in Pennsylvania.  It just sat there.  I



     23     actually wrote an article about it.  I got a lot of



     24     responses back that that's a great idea, when are



     25     you going to put it in.
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      1          JOE GORAJEC:  You can sit down and work with



      2     Jessica on the press release this afternoon.



      3          MIKE HALL:  Yes.



      4          JOE GORAJEC:  Put the fairest of all in there.



      5          CHAIRMAN WEATHERWAX:  This will be a pole big



      6     enough that spectators will see it?



      7          MIKE HALL:  Yeah, I mean, if we have any extra



      8     yellow paint, something bright that everyone can



      9     see it.  Immediately if a horse doesn't make it to



     10     that pole, we'll put up the inquiry sign on the



     11     board so people aren't throwing their tickets on



     12     the ground.  The people, the bettors are going to



     13     learn that, oh, that horse might not have made the



     14     pole.  Sometimes they're going to be happy, and



     15     sometimes they're not when he's five feet past it,



     16     but you have to have a point somewhere.



     17          CHAIRMAN WEATHERWAX:  It sounds like a unique



     18     idea.



     19          COMMISSIONER SCHENKEL:  I move approval.



     20          COMMISSIONER LIGHTLE:  I love it as a former



     21     owner of Standardbreds.



     22          CHAIRMAN WEATHERWAX:  Do you want to make a



     23     second?



     24          COMMISSIONER LIGHTLE:  Yes, I will make a



     25     second.  I think it's a great idea.







�



                                                          109



      1          CHAIRMAN WEATHERWAX:  Questions?  All those in



      2     favor say "aye."



      3          THE COMMISSION:  "Aye."



      4          CHAIRMAN WEATHERWAX:  Thank you, Mike.



      5          Last but not least, consideration of



      6     readopting administrative rules scheduled to



      7     expire.  I thought we had reviewed every rule



      8     possible.



      9          MS. ELLINGWOOD:  It seems like that.  There



     10     were 900 some but magically, no.  Administrative



     11     rules automatically expire on the first day of the



     12     seventh year after they're adopted.  In Indiana



     13     Code 422 established a process that allows an



     14     agency to readopt rules, those rules that are



     15     expiring without changes.  That's the process we



     16     followed for these two rules.



     17          This year the following rules are scheduled to



     18     expire:  71 IAC 6-1-2 regarding prohibitions on



     19     claims, and 71 IAC 14-1-2 regarding the definition



     20     of Indiana sired.  There is one other rule that's



     21     scheduled to expire, but staff anticipates there



     22     will be a change made to the rule before it expires



     23     so we're holding off on readopting that rule at



     24     this point.



     25          Accordingly, we respectfully request that the
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      1     Commission adopt without changes 71 IAC 6-1-2 and



      2     71 IAC 14-1-2.  As always, I'm happy to answer any



      3     questions you may have.



      4          CHAIRMAN WEATHERWAX:  Thank you.  There will



      5     be no public policy changes to those rules.



      6          MS. ELLINGWOOD:  No, the rules will stay



      7     exactly the same.



      8          CHAIRMAN WEATHERWAX:  Without further



      9     discussion, do I hear a motion?



     10          COMMISSIONER MCCARTY:  I move for said rules



     11     71 IAC 6-1-2 and 71 IAC 14-1-2 readoption without



     12     changes.



     13          COMMISSIONER LIGHTLE:  Second.



     14          CHAIRMAN WEATHERWAX:  All those in favor say



     15     "aye."



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN WEATHERWAX:  They passed.  I don't



     18     know of any old business.  New business, I don't



     19     think there is anything else left to talk about.



     20          MS. ELLINGWOOD:  There is one thing I forgot



     21     to mention.  The Commission has been lucky enough



     22     to have two really good interns this summer.  One



     23     of them is here today.  I wanted to recognize both



     24     of them.  The first is Tim Mills, who is a



     25     first-year student at Indiana law school in
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      1     Indianapolis.  And the second, who is with us



      2     today, is Dale Pennycuff, who is a second-year



      3     student.  Both have been exceptionally helpful.



      4     Most of the research you see before you that



      5     originated from me has actually originated from



      6     them.



      7          CHAIRMAN WEATHERWAX:  Thank you for your help.



      8     Okay.  If there is no other further business to



      9     come before the Commission, we are adjourned.



     10          (The Indiana Horse Racing Commission meeting



     11     was adjourned at 11:32 a.m.)
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         STATE OF INDIANA
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1 APPEARANCES i ssi i i i
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3 G Pill . . .
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15 Norris 14 . L .
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16 Conclusions of |aw regarding Russell's Mtion to i
Recuse ALJ in re: IHRC Staff v. Ross Russell 48 16 t_hl S V\e.nt froma 60 day toads day’ and the $5, 000
17 8. Staff relport on equi ne drug testijng Irmtters 73 17 fine still stands.
9. Approval of Texas Veterinary Medical Diagnostic .
18 Laboratory as split sa_npl e lab for 2015 ) 84 18 M5. ELLINGAOD  Yes, sir.
10. ~ Approval of an waivers on cobalt primary and 19 CHAl RVAN VEATHERWAX:  Comment's, questions for
19 split laboratories 85 )
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1 THE COWI SSION "Aye. " 1 system wth one being the worst, typically, a
2 CHAl RVAN VEATHERWAX:  |'t' s passed.  Nunber 2 first offense would call for a mnimmof a
3 two, horse racing conmission in consideration of 3 one-year suspension. This is adrug kind of inits
4 the settlement agreenment in the natter of Bradley 4 own category. It's the worst of the worst.
5 Mffit. And, Holly, are you going to do that one? 5 V¢'re one of the very fewjurisdictions in the
6 MB. NEWELL: Yes, sir. In your packet you 6 country nowto have called an EPO positive. EPO
7 have the settlenent agreenent between Cormi ssion 7 positives are very hard to cone by because of the
8 Saff and Bradley Mffit. Bradley Mffit is a 8 fact that it doesn't stay long in the horse's
9 Sandardbred trainer who raced a horse in the 9 system It can have perfornance enhancing ef f ect
10 seventh race on May 31, 2014. That horse's 10  when the horse conpetes but not have the drug in
11  post-race sanpl es tested positive for darbepoetin 11 its systemwhen the horse conpetes.
12 alfa. Darbepoetin alfa is also known as DPQ 12 So to find a positive for EPQ we have to be
13 W're going to go with that because it's a | ot 13 either very diligent or very lucky. Inthis
14 easier for ne. 14  particular case, we were very lucky. But that's
15 It is asynthetic formof EPQ And EPOis 15 not to say we aren't diligent also. V¢ do test for
16 erythropoietin. It's a blood doping agent. Lance 16 EPQ And, like | said, we are one of the few
17 Arnstrong adnitted to using EPQ if that kind of 17 jurisdictions in the country to have a positive
18 puts it in a separate context for you. 18 test. You're very unlikely to cone across a
19 DPOis a synthetic formof EPQ  And what 19 suspension of this length again unless it is, for a
20 these drugs do is a regeneration of red bl ood 20 positive test, unless it is EPOor a simlar such
21 cells. It's a performance enhancing drug. The RO 21 drug.
22 classifies this as a 2A drug. A drug with a high 22 CHAl RVAN VEATHERMAX: Do we test for this all
23 potential to affect perfornance. 23  the time?
24 The executive director issued an 24 JCE GCRAJEC  Yes. V¢ focus our test for EPO
25 admnistrative conplaint last year. And he 25 inout of conpetition because EPOis a drug that
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2 However, the parties discussed the matter, and we 2 to 96 hours. But the effects of the drug can | ast
3 were able to reach an agreenent that has M. Mffit 3 for weeks. So this was a very unusual case because
4 suspended for ten years with no fine. 4 it was actually caught in a post-race sanple.
5 To put thisinalittle bit of context, the 5 Most horsenen who woul d use this drug woul d be
6 Canada conmission reconmended a $100,00 fine and a 6 snart enough not to inject a horse with the
7 ten-year penalty for a trainer who had horses that 7 substance close to race day. So if they' re smart
8 tested positive for EPQ And the RO recomends a 8 and they are utilizing this drug, they are
9 $100,000 fine and a ten-year suspension as well, or 9 utilizing it maybe a week or two prior to the
10 at least one of their boards has noved toward that. 10 horses racing. Wen they do that, the drug is not
11 I think the executive director also wanted to 11 in the horse's systemwhen the horse races. So the
12 talk alittle about this particular drug. It's 12 only way we can find it is when we test horses out
13 fairly unique. 13 of conpetition, when we go to the barn in the
14 CHA RVAN WEATHERWAX:  Yes, Joe, because |'ve 14 norning and draw bl ood and send it to the lab for
15 never seen a penalty or a fine this severe in ny 15 special testing. O we gotovisit afarmor a
16 life. 16 training center, and we draw blood and send it to a
17 JCE GCRAJEC.  And you probably won't see too 17 lab to do testing.
18 rmany. Wen you | ook at bl ood doping agents, EPO 18 V¢ have a very aggressive out-of -conpetition
19 and its close cousin DPQ you're |ooking at the 19 testing program In fact, of all the commi ssions
20 worst of the worst. |f there was a pyramd of 20 that do out-of-conpetition testing, | think we rank
21 drugs, EPOwould sit at the top as far as the 21 third in the nunber of sanples that we collect.
22 severity of the events. And, of course, the 22 CHAl RMAN VEEATHERWAX:  That' s why we woul d not
23 penalty follows the severity of the of fense. 23 normally see this type of severity because you
24 Wen you | ook at the RO classification 24 woul d never find this kind of problem | haven't
25 guidelines, adass 1is, inadass 1 through 5 25 seen this since |'ve been here.
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1 JCE GCCRAJEC.  No one real |y knows how often 1 MB. NEWELL: | think it's Rojas.
2 this drugis being utilized. Having said that, the 2 CHAI RVAN VEATHERWAX:  Who' s going to do that
3 fact that we have an aggressive out-of -conpetition 3 one?
4 testing scheme here woul d nake one believe that to 4 MB. NBWELL: | will. M. Rjasis a
5 the extent it's being abused, it's nost likely 5 Thoroughbred racehorse trainer. He participated in
6 being abused in other states before Indiana because 6 the ninth race on May 17th of last year. H's horse
7 other states don't have aggressive 7 tested positive for dexanethasone. Dexanet hasone
8 out-of-conpetition testing prograns. 8 is adass 4Cdrug. The uniform guidelines
9 CHAl RMAN WWEATHERMAX:  Questions from our 9 recomrend no suspension for a first offense. It is
10 Commissioners regarding this particular iten? 10 not adrug like EPOthat is one that is considered
11 OOW SSI ONER SCHENKEL: | just want to make 11 performance enhancing and one that is of grave
12 sure | understand that the revised agreenent that 12 concern to regul ators.
13 you sent us, Lea, shows that this goes from 13 However, it was a positive. He did test over
14 March 18, 2015 to 2025, right? 14 the threshold linmt. And he did avail hinself of a
15 MB. ELLINGADD  Yes, there was a 15 split sanple. And the split did confirmhe was
16  typographi cal error in the original settlenent 16 over that threshold limt. M. Rojas has agreed to
17 agreenment. The parties agreed to the dates. 17 a $1,000 fine and a purse redistribution, whichis
18 OOW SSI ONER SCHENKEL:  Even though this 18 in accordance with the uniform guidelines.
19 occurred in 2014, and he's been under suspension 19 CHAI RVAN WEATHERWAX:  He's not  suspended.
20 since then, right? 20 M5, NEVELL: No.
21 MB. NBVELL: M. Mffit was summarily 21 CHAI RVAN WEATHERMX:  He just has a fine and
22 suspended. However, his sunmary suspension was 22 return back the purse.
23 lifted. He has not being under suspension since 23 M5, NEWELL: Rght.
24 the drug was detected. 24 CHAl RMAN WEATHERWAX:  Any quest i ons,
25 OOW SSI ONER SCHENKEL:  He's been al loved to 25 Commissioners? Do | hear a notion to accept this?
Page 10 Page 12
1 participate? 1 COW SSI ONER PILLON  So noved.
2 MB. NBWELL: H's summary suspension |asted a 2 COW SSI ONER MOCARTY:  Second.
3 period of time. And during that time, he sort of 3 CHAl RMAN VEEATHERMAX: V¢ have a notion and a
4 closed up his business. 4 second. Al those in favor say "aye."
5 JCE GRAJEC.  Excuse ne, | just want to make 5 THE COM SSICN  "Aye.”
6 this clear. nce his suspension was lifted was 6 CHAl RMAN VEEATHERMAX:  It' s passed. Itemfour,
7 after the neet. He was not relicensed in |Indiana. 7 | guess, has been renoved fromthe agenda.
8 So he would be eligible to conpete or eligible to 8 Itemnunber five, consideration of the
9 receive a license, but we did not license himagain 9 settlement agreenent in the matter of the horse
10 this year. 10 racing commssion staff and Carol yn Mirphy. Holly.
11 COW SSI ONER SCHENKEL:  The ot her question | 11 MB. NBVELL: This is very simlar to what we
12 have is this is a ten-year suspension. There's no 12 just heard with M. Rojas. Carolyn Mirphy is
13 nonetary fine. 13 another Thoroughbred trainer. She participated in
14 JCE QCRAJIEC. Correct. 14 the first race on June 6, 2014 and al so had a
15 MB. NEVELL: Correct. 15 dexanet hasone positive. So it's the same drug we
16 CHAl RVAN WEATHERWAX:  Questi ons from our 16 just heard about. She did test over the threshol d
17  Cormissioners? Thank you, Holly. 17 limt. She declined to have a split sanple. W
18 Do | hear a notion to accept this? 18 have reached the terns of a $1,000 fine and purse
19 COW SSI ONER SCHENKEL:  So noved. 19 redistribution that is recommended by the uniform
20 COW SSI ONER LI GHTLE:  Second. 20  guidelines.
21 CHAl RMAN WEATHERMX: Al those in favor say 21 CHAl RMAN WEATHERWAX:  Thi's points out the
22 "aye." 22 fact -- is this a therapeutic nedication?
23 THE COM SSICN  "Aye.” 23 M5, NEVELL: It is.
24 CHAl RMAN VEEATHERMAX:  Nunber three, settl ement 24 CHAl RMAN VEEATHERWAX:  Thi's is sonet hing you
25 agreerment also with staff and Sal vador Rojas. 25 give the horse to make it feel better or be
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1 healthier. 1 Each side will have ten mnutes, beginning

2 M5, NEWELL: Yes. 2 with M. Shanks since he has filed the objections.

3 CHAl RMAN WEATHERWAX:  But there was just too 3 | will signal when you each have three, two, and

4 much given. 4 one mnute |eft.

5 MB. NEVELL: Correct. 5 At the conclusion, the Conmission will close

6 CHAl RVAN VEATHERWAX:  These peopl e know what 6 the record and begin deliberations. The Cormission

7 the threshold is. Do they use this drug regul arly? 7 nmust either affirm nodify, or dissolve Judge

8 MB. NEWELL: Joe can probably speak to that, 8 Pylitt's proposed order or remand the matter back

9 but | think Dex is a pretty popul ar drug. 9 tothe ALJ for further proceedings.

10 JCE QCCRAJEC  Yes, it is. 10 | think if there aren't other questions from

11 CHAl RMAN VEEATHERMAX:  The world is using it. 11 you, we can begin.

12 It's just you can't use too much. 12 CHAI RVAN WEATHERMAX:  Very good.

13 JCE QRAJEC  It's usually not a dosage thing 13 M. ELLINGAOCD: Just to clarify, each party

14 that causes people problens as far as using too 14  has ten mnutes. | think I nmay have said five.

15 rmuch. They adninister it too close to post tine. 15 MR SHANKS: You said 10. | woul d request

16 Soit's atinmng issue usually more than a dosage 16 that if | do not take the entire ten mnutes, that

17 issue. 17 | have at least a couple mnutes for rebuttal,

18 CHAI RVAN WEATHERMAX:  The settlenent was a 18 M. hairnan.

19 thousand dol | ar fine. 19 CHAI RVAN WEATHERWAX:  Sure.

20 MB. NBEVELL: And purse redistribution. 20 MR SHANKS: | will try to make this

21 CHAI RVAN VEEATHERWAX:  Conmi ssi oners, do you 21 relatively brief. Ckay. Here we go. Thank you

22 have any other questions regarding the Carolyn 22 very much.

23  Mirphy settlement? Do | hear a notion? 23 This is a very interesting case, as you've

24 COW SSI ONER MOCARTY: | nove to approve the 24 noticed fromwhat you had for bedtinme reading. In

25 settlenent agreenent. 25 brief, the staff is making a nountain out of a
Page 14 Page 16

1 COW SSI ONER LI GHTLE:  Second. 1 molehill inthis case. There were five positives

2 CHAl RMAN VEEATHERMAX: V¢ have a notion and a 2 of hydrocortisone succinate. The first result was

3 second. Al those in favor say "aye." 3 not reported by the lab until 70 days after the

4 THE COWM SSION - "Aye. " 4 first positive.

5 CHAl RVAN WEATHERWAX:  Nunber six, Lea, | think 5 Now, the Conmission had anticipated things

6 you and Holly can help us with this one. This one 6 like this by rule and deternmined that if there were

7 isalittle more conplicated. It deals with 7 miltiple positives, and there was a delay in the

8 conclusions of |aw and recommendations for M ckel 8 lab responding with the results, that those

9 Norris. Lea. 9 positives woul d be considered as one. Now if that

10 M. ELLINGAMDD  Yes. Thank you, Chairnan. 10 ruleis followed, then this case woul d have been

11  Commission Staff issued an admnistrative conpl ai nt 11 done a long tine ago. And the Norrises woul d not

12 against Mke Norris on Novenber 7, 2014. (n the 12 have been put in the financial and enotional

13 26th, Bernard Pylitt was assigned as the ALJ in 13 situation that they find thensel ves.

14 the matter. Judge Pylitt held a hearing on the 14 Had the lab fol | owed the contract and provided

15 matter on May 6th and 7th. And having heard and 15 the results within five days to the Conm ssion,

16 weighed all the evidence, the ALJ issued proposed 16 many of these positives woul d have been avoi ded

17 findings of fact, conclusions of law and a 17  because there woul d have been an opportunity then

18  recomended or der. 18 for M. Norris and the veterinarian to alter the

19 n June 25th, Norris filed objections to the 19 adninistration of the drug. Wat the staff is

20 ALJ's proposed findings. A prehearing order was 20 alleging as an aggravating circunstance to justify

21  issued by the Commission, which allowed parties to 21 this, what | think is a horrendous recommendation

22 brief their positions and to nmake oral argunents in 22 for penalty, is that there was race-day

23 the matter. Those briefs, which were filed on July 23 admnistration.

24 Tth, have been provided to you, and oral argunents 24 You are probably faniliar with that rule,

25 will now be heard. 25 within 24 hours of the first post time, not the
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1 post tinme of the horse that's running but of the 1 So, again, it's our opinion based upon a

2 first post time. VeI, we had experts testify on 2 standard set by the US Suprene Court with regard to

3 that. | had to go to Baton Rouge, as did Holly, to 3 reliable scientific evidence, and that's mentioned

4  depose the toxicologist down at the University of, 4 inthe brief, there was no reliable scientific

5 Louisiana State University. And we also went to 5 evidence to support the contention that there was a

6 Lexington to depose Doctor Sans, who is the 6 race-day adninistration. It's all supposition and

7 director of LGC Doctor Waterman was flown in from 7 opinion.

8 Denver to testify. As you know, he's a consul tant 8 Basi cal |y, Doctor Sans was basing his opinion

9 to the GComission. 9 on a study fromNew Zeal and of four horses. W

10 This has been in ny opinion blown far out of 10 don't know the denographics of the horses. W

11 proportion. The five positives of hydrocortisone 11  don't know their ages, their sex, anything about

12 succinate in ny opinion shoul d have been consi dered 12 the horses. It's, inny opinion, a pretty flinsy

13 as one. Now there was a sixth drug, and there was 13 basis for inposing this kind of a sanction based on

14 asplit test onthat. And there is no issue with 14 a theory of race-day admnistration.

15 regard to that. 15 I will nowhave a seat and listen to staff's

16 (ne of the things that is mentioned is that 16 remarks. And how much time do | have left?

17 M. Norris did not take responsibility for these 17 MB. ELLINGAOCD:  Four minutes.

18 drugs. Veéll, he has no choice. Under the terns of 18 MB. NEVELL: Good norning. Commission staff

19 his licensure, he is responsible for the welfare of 19 asks the Comission to affirmthe findings of

20 these horses as well as any drugs in their systens. 20 Admnistrative Law Judge Buddy Pylitt, who issued a

21 (e of the interesting things that cane up in the 21 well reasoned, appropriate decision that stemmed

22  hearing is that we have been trying to find anot her 22 froma thorough review of the evidence after a

23 veterinarian who worked for Doctor Russell, who was 23 two-day hearing. Both parties were given an

24 their primary veterinarian, Doctor Libby Rees. She 24 opportunity to be heard and to of fer proposed

25 was never able to be found. | noticed she was 25 findings. GCommission Staff respectfully requests
Page 18 Page 20

1 on-- her agreenent with the Cormission was on the 1 that the Conmission enter a final order consistent

2 agenda today, but apparently it's been renoved. 2 with Judge Pylitt's reconmendati on.

3 That was a very curious situation. 3 M. Norris tells us the Executive Director Joe

4 But in brief, the five positives of 4 (orajec has made a nountain out of a nolehill. In

5 hydrocortisone succinate shoul d have been treated 5 fact, Norris violated a nountain of rules and now

6 asoneinnyopinion. Youre goingto hear a 6 argues that his puni shnent should amount to a

7 different story there. And one of the contentions 7 molehill. Throughout this process, he has refused

8 of staff is there was an intention to cheat. Veéll, 8 totake responsibility for his actions. He has

9 anytine there's a positive result, there could be 9 liedto Comission Staff.

10 inplied an intention to cheat. 10 The executive director of this agency is

11 These drugs, these nedication drugs, and 11 tasked with enforcing the Commssion's

12 hydrocortisone succi nate was being admnistered to 12 admnistrative rules. The inpernissible nedication

13 this horse or these horses because of hives. It's 13 of horses on race day is one of the nost

14 hard for a veterinarian to predict wthdrawal tine 14 fundanmental rules of racing. Regulators know this.

15 because of the difference in netabolismof the 15 Trainers know this. Each of you Conmi ssioners

16 horses. Soit's very difficult for a veterinarian 16  knows this. A horse cannot receive a race-day

17 to treat a racehorse without running the risk of 17 admnistration with the exception of furosenide.

18 that substance being in the horse's body above the 18 Last race neet, five Norris horses tested

19 threshold level, if there is a drug threshold 19 positive for hydrocortisone succinate, five. Later

20 level. 20 in the meet, another Norris horse tested positive

21 In this case there was no threshol d | evel for 21 for triantinol one acetonide in excess of threshold

22 this drug. There was for the sixth drug. The 22 limts. Sx Norris horses had drug positives in

23 tests cane back fromLQC and al so from Denver were 23 2014

24 abit different, but the drug was still over the 24 The Commission Staff filed an adninistrative

25 legal threshol d. 25 conplaint. Norris requested a hearing on the
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1 matter. He got one. ALJ Pylitt listened to a day 1 suggests that nmuch of Doctor Sans' testinony

2 and a half of testinony, including conplicated 2 shouldn't have been considered in |ight of the

3 testimony fromchenists. Judge Pylitt took the 3 Supreme Gourt case on scientific evidence. Wile

4 matter under advisenment and determined that five of 4 that case does apply in adnministrative hearings, it

5 the Norris horses, the five that tested positive 5 is not the sol e guidance for the issue of

6 for hydrocortisone succinate, were injected with 6 admssibility of scientific evidence.

7 the substance on race day. 7 Judge Pylitt was clear about the nore flexible

8 Gdven the troubl esone aspect of this case, 8 nature of administrative proceedings with respect

9 specifically that these were race-day 9 to evidence. The judge rightfully and thoughtfully

10 adninistrations, Judge Pylitt concluded that the 10 considered Doctor Sans' testimony and the research

11 penalty recommend by Executive Director Gorajec was 11 upon which Doctor Sans relied in reaching the

12 appropriate. 12 conclusions that the Norris's hydrocortisone

13 Accordingly, before you today is Judge 13 succinate positive were a result of race-day

14 Pylitt's recommended order which contenplates a 14 injection.

15 three-year suspension and a $15,000 fine, as wel | 15 Now let's talk about Norris. He refuses to

16 as the required purse redistribution. Norris 16 take responsibility. Yes, there is a trainer

17 objects to the reconmended penalty. In his 17 responsibility rule that requires that he take

18 objection, he attacks Corajec, the science, and 18 responsibility, but he has yet to truly take

19  Judge Pylitt's decisions regarding the 19 responsibility. He has changed his story four

20 admssibility of evidence. 20 times. He wants to walk away with a wist slap,

21 Let's talk alittle bit about Executive 21 andit's sinply not appropriate.

22 Drector Gorajec and Doctor Sans. Gorajec has held 22 Commi ssion Staff notified Norris of the

23  his position with the Indiana comm ssion since 23 positives last August. At that tine he expressed

24 1989. He is one of the |ongest-standing executive 24 shock that he had drug positives at all, claimng

25 directors in the industry. He is thought to be the 25 he had no idea how this had happened. Sone tine
Page 22 Page 24

1 longest-standing agency head in Indiana. 1 passed, and he clainmed that the horses had ingested

2 CGorajec is atough regulator. He is a leader 2 the substance orally via a throat wash. This was

3 intheindustry. He expects participants to follow 3 the story suggesting he was attenpting to treat

4 the rules. If they don't and they get caught, it 4 hives. However, the evidence is very clear that

5 s hisjobto prosecute themand make a fair 5 the substance would not survive the @ tract of the

6 determnation of penalties. This is exactly what 6 horse. Andit is specifically formulated to be

7 happened in this case. 7 used as an injectable.

8 Doctor Sans is the lab director of LGC 8 Earlier this year, Norris hired an expert who

9 Science. LGC Science was the Conmission's prinary 9 suggested that maybe these horses had eaten their

10 testing lab in the first part of 2014. Doctor Sans 10 own urine-soaked hay and reingested the

11 is aninternationally respected racing chemst. 11 hydrocortisone succinate resulting in these

12 Hs professional qualifications are beyond 12 positives. This is inplausible for the sane

13 reproach. 13 reason. The substance woul dn't survive the @

14 The expert that the Norrises paid substantial 14 tract, assuning the horses woul d eat urine-soaked

15 anount of noney to testify on their behal f isn't 15 hay. Norris's own expert even backed of f that

16 quite so beyond reproach. Hs credibility has been 16 opinion at trial and acknow edged the scenario

17 questioned by prior courts that have heard his 17 wasn't likely.

18 testinony. And ALJ Pylitt expressed sinlar valid 18 Finally, Norris apparently told his own expert

19  concerns. 19 that the horses had received |1V adninistration of

20 Doctor Sans reviewed the science and his 20 the drug but outside of the 24-hour window He

21 findings, and he is confident that these horses 21 even gave his expert a specific dosage, one gram

22 received race-day adninistration of hydrocortisone 22 This is an awfully specific recollection of how the

23 succinate. | challenge you to find any credible 23 drug got in the horse's systemfroma man who eight

24 racing chenist who wants to question Doctor Sans. 24 nonths prior was shocked by the positives and had

25 Judge Pylitt reviewed the evidence. Norris 25 no idea what had happened.
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1 M. Norris's story changes, but his refusal to 1 day of the race.
2 accept responsibility is constant. It's time for 2 MB. NEWELL: Exactly.
3 M. Norris to accept responsibility and accept the 3 CHAl RMAN VEATHERWAX:  That's one point. Ve
4 penalty that has been appropriately recommended by 4 all knowyou just can't do that on race day for
5 Judge Pylitt. 5 anything, period.
6 The Norrises al so want to focus on |ab del ays. 6 M5, NEWELL: Yes.
7  This Commission has been wel | advised of the |ab 7 CHAl RVAN WEATHERMAX:  The fact that you're
8 delays. Commission Staff was not happy with |ab 8 saying the lab was 70 days late, whichis
9 delays. Lab delays really are not at issue here. 9  horrible --
10 Lab delays aren't an issue when you have an 10 MB. NEVELL: It is.
11 intention to cheat. Race-day adnministrationis an 11 CHAl RMAN VEATHERMAX: -~ is not going to be a
12 intention to cheat. 12 factor which should be weighed in the deternination
13 M. Shanks is correct about the rule he cited. 13 of this case. Is that true?
14 However, that is not a mandatory rule. Positives 14 M. NEVELL: Yes.
15 can be considered as one, but Conmission Staff is 15 CHAI RMAN VEATHERWAX:  You guys are going to
16 under no duty to do that, particularly in a case 16 get a chance to rebut on that. Qher questions
17 like this. 17 fromthe Commission? That was one question. |
18 Norris has presented no facts of mtigating 18 know we had problens |ast year a couple of tines.
19 circunstances. This is a guy who has repeatedly 19  And we've hopeful Iy corrected that so that's not an
20 lied to the Cormssion throughout the process. To 20 issue anynore. | have to kind of keep focused on
21 give himrelief would send a nessage to the 21 five positives or six positives is quite a few
22 regulated community they don't have to cooperate 22 M5. NEWELL: Yes.
23 with Comission Saff, and they can |ie about the 23 CHAl RVAN VEATHERMAX:  Now,  dunb question, has
24 circunstances of their case. And they can still 24 that gentleman ever been charged with any problem
25 expect a reduced penalty when all is said and done. 25 before?

Page 26 Page 28
1 H's horses were doped on race day. It's a 1 MB. NBWELL: He has had a coupl e of issues on
2 serious offense, and a serious penalty is 2 his RO. | would not characterize M. Norris's RO
3 accordingly appropriate. Conmssion Staff 3 penalty report as one that woul d necessarily raise
4 respectfully requests that the Commssion affirm 4 concern. He's not a problemchild prior to |ast
5 Judge Pylitt's recommended order in all respects. 5 vyear.
6 Thank you. 6 CHAl RMAN VEEATHERMAX:  Ws this the first time
7 CHAl RMAN VEATHERWAX:  Thank you, Holly. Ve 7 this has ever cone before us with this trainer?
8 can ask questions of anybody. 8 MB. NEWELL: Joe, did you want to say
9 MB. ELLINGAODCD:  You certainly can. 9  sonet hi ng?
10 M. Shanks has asked for the opportunity to 10 JCE QRAJEC  Just going to when you're
11  approach the Conmission one nmore tine. He has a 11 looking at this penalty and | ooking at del ays,
12 time limt of four mnutes. | don't knowif you 12 we've had sinilar such instances back in our
13 want to afford Mss Newel | the same opportunity. 13 history in the case of a Sandardbred trai ner naned
14 She has three nminutes |eft. You certainly are 14  Mark P Pool. Mark P Pool was a gentlenman who |
15 wel cone to ask questions. 15 think he got 11 positive tests over a period of
16 CHAl RVAN WEATHERMAX: | think we need to learn 16 tine.
17 some things here. | think we need to get some 17 And we were doing an investigation on the
18 questions on the table. You guys can answer them 18 illicit use of dexanethasone. And we deternined
19  however you wi sh. 19 that horsenen were using this particular drug on
20 It's inportant, Holly, that you brought up the 20 race day. And the lab was testing for this drug
21 fact because at first | was very much bothered by 21 and reported a nunber of positives. And the
22 this delay inthe lab. | knowthat's not supposed 22 Commission Saff, in this case meaning me, withheld
23 to be the case here that we worry about. But | 23 notification to the trainers in order to deternine
24 guess the question is you don't get this level of 24 which trainers were abusing this drug and cheating
25 detection unless you adnmnister the drugs on the 25 on race day.
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1 That was an intentional act on ny part to 1 what is being proposed by Judge Pylitt for this
2 withhold the notification of the drug positive. 2 particular case.
3 Al didit, and | didit for a good reason. And 3 CHAl RMAN WEATHERWAX:  Conmi ssi oner MeCarty.
4 Dbecause | didit, we were able to catch several 4 COW SSI ONER MOCARTY: My question was what
5 trainers who were doing the same thing, injecting 5 court level didthis get resol ved.
6 dexamet hasone on race day. Wen it came to the 6 M5, NEWELL: It was the Court of Appeals.
7 penalties, okay, M. P Pool suffered a six-year 7 COW SSI ONER MOCARTY: I ndi ana Court of
8 suspension and a $30,000 fine, basically half of 8  Appeal s?
9 what's being proposed nowin this particular case. 9 MB. NEWELL: Yes.
10 Wiat was interesting though is that case went 10 COW SSIONER PILLON | have a question.
11 toan ALJ. It went to the Commssion, and then it 11 CHAI RVAN WEATHERWAX:  Cormi ssi oner Pi | | ow
12 went to the court. And when the court reviewed it, 12 COMW SSIONER PILLON  Hol 1y, tell ne
13 they nmade the sane argument that there was a del ay 13 sonething. The only concern | have is this 70 days
14 in contacting the trainer notifying himof the 14 late. | knowwe kind of got in the mddle of all
15 positive. And the court was quite clear. First of 15 that, and it's been dealt with before. How many
16 all, there's no statutory regul ation obligating 16 different things can happen? How many hands does
17 notification within a certain time period. And for 17 it go through in that 70-day period?
18 the reason we gave, the judge noted that that was a 18 MB. NEVELL: To the extent you' re concerned
19 reasonabl e reason, okay, to withhold notification. 19 naybe about chain of custody, is that what you
20 So now we have an actual judge saying that not 20 nean?
21 tinely notifying a trainer is not cause for the 21 COWM SSIONER PILLON  Yeah. Attorney Shanks
22 case being thrown out or reconsidered. |'mnot 22 is saying these shoul d be considered as one in all
23 saying the right proper legal term Chairnman 23 five. Then we're talking about 70-day delay. I'm
24  MCarty, but | think it's instructive that the 24 trying to make a correlation on that.
25 court has had a simlar such case. 25 M5. NEWELL: Doctor Sans testified at the

Page 30 Page 32
1 This is different in that we did not 1 hearing that LGC received these sanples. They were
2 intentionally withhold notification. W notified 2 inserum blood. And they sat in their freezer
3 the trainer as soon as we got the report fromthe 3 storage until they did the testing they needed to
4 lab, but the premse is still the same. The fact 4 do. So there was no tine w ndow during which any
5 s that there was a late notification. And the 5 additional hands were on the sanpl es.
6 courts have already ruled that that is not only 6 Arguably, the delay hel ped M. Norris because
7 permssible, but in sone circunstances, it's a 7 the research indicates that the |evel of
8 smart thing to do. 8 hydrocortisone succinate that can be detected in
9 CHAI RMAN VEEATHERMX: | see why you drew t hat 9 serumrapidly deteriorates as that blood sits. The
10 parallel to a planned del ay versus a natural 10 levels that LGC found 70 days later were likely far
11 mstake or a delay by the |ab. 11 lower than the I evel s they woul d have found had
12 JCE GCCRAJEC R ght. 12 they been able to test that blood pursuant to our
13 CHA RVAN WEATHERWAX:  Thi's, because it was 13 contract terns, which woul d have been within a week
14 del ayed, cannot |ooked at or shoul dn't be | ooked at 14 or so.
15 as any lesser of the penalties. 15 OOW SSI ONER PILLON  Vére they above the
16 JCE QRAJEC  The reason for the delay is 16 level of incrimnation at that point when they
17 different, but the fact in both cases there was a 17 actually tested then?
18 delay. That particular penalty, and we cited it 18 M5. NEWELL: Yes. Hydrocortisone succinate is
19 during the hearing, that particular penalty for 19 not a threshold drug. You can have none of this in
20 that trainer. It went all the way up to the court. 20 the horse, period. And the levels of detection for
21 | think it was to the appellate court because it 21 all five horses were -- | don't have the nunbers in
22 went through trial court and lost. And then it 22 front of me. But it was every single horse they
23 wvent to appellate court and |ost. 23 tested, they found enough for Doctor Sams to be
24 But that penalty for that particular case, 24 confident that this was the result of race-day
25 like | said, six years, $30,000 is exactly half of 25 admnistration.
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1 OOM SSIONER PILLON  So if we don't have 1 Doctor Sans, in his deposition, and | believe

2 thresholds, what do we base this on? 2 also at the hearing agreed that de Kock study that

3 MB. NEWELL: The lowest Iimt of detectionis 3 was done out of New Zeal and years ago on four

4 howthe labs work this out. Soit's basically 4 horses didn't meet the standards of reliable

5 whatever the technology will allowthemto find. 5 scientific evidence as established by the US

6 CHAl RVAN VEEATHERMAX:  There' s no way he shoul d 6 Supreme Court in a case called Daubert, which has

7 have any of this. 7 sort of been ignored.

8 MB. NEWELL: Correct. 8 In the beginning, M. Norris really was so

9 COW SSIONER PILLON  That's where | was 9 frustrated. And he really didn't know how the

10 trying to get to. 10 horses got this in their systembecause he wasn't

11 CHAl RMAN VEEATHERMAX:  Can | ask one nore 11  the one that nornally took care of the barn. But

12 question? Wy does Attorney Shanks say all five of 12 he's still responsible.

13 these shoul d be considered one? 13 This was a therapeutic drug. And | believe

14 M5. NEVELL: He is pointing to the rule that 14 there's a nention in both the brief and the

15 does state there are circunstances where a trainer 15 objection about this being a therapeutic drug for

16 may not receive notification. If you have a 16 the treatnent of hives. Now Doctor Véternan woul d

17 trainer who is trying to do the right thing -- for 17 argue that, well, thisisn't a drug that's nornal |y

18 instance, let's take Rojas and Mirphy. They were 18 used when treating hives. Veéll, that's one

19 the trainers with the settlenent agreenents you 19 veterinarian's opinion. It was prescribed by a

20 considered earlier. Dexanethasone positives. 20 licensed veterinarian to treat hives.

21 Therapeutic drug. 21 M. Norris does not have a history of

22 Nei ther of themhad two positives, but if they 22  msbehavior with regard to the admnistration of

23  had had two positives and hadn't been notified of 23 drugs. W can look at his RO record. He's had

24 the second one, you | ook at that therapeutic drug, 24 some very minor violations, as nost trainers do.

25 and you say they probably woul d have changed their 25 The P Pool case is conpletely different onits
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1 training regine had they been notified of the first 1 facts. The fact that there is no rule with regard

2 positive. And the second positive woul dn't have 2 to when lab results nust be disclosed to a trainer,

3 happened. 3 | think is wong. | think there needs to be

4 But you look at that in light of the fact that 4 integrity in the systemso the trainers are

5 it's atherapeutic drug, and it doesn't appear to 5 notified when there is a positive. A 70 delay is

6 beanintention to cheat. The distinction hereis 6 absolutely unreasonable. |It's inconpetent.

7 you have an intention to cheat. You're injecting a 7 Had M. Norris been given the notice -- again,

8 horse on race day. It's aviolation of one of the 8 as M. Gorajec said, they didn't wthhold those.

9 nost fundanental rules of racing. 9 They couldn't give himthose even if they wanted to

10 OOW SSIONER SCHENKEL:  As | understand it, 10  because of the inconpetency of the lab. The P Pool

11 that's a nmay consider themas one, not a shall. 11 case is conpletely different. If you look at the

12 M5. NEWELL: Yes. Correct. 12 Court of Appeals opinion, it doesn't really in ny

13 COW SSI ONER SCHENKEL: | know that's an 13 opinion deal with this kind of a situation. They

14 inportant distinction. Thanks. 14 were investigating other trainers based upon the

15 CHAI RVAN WEATHERMAX:  Ckay. That hel ps ne. 15 conduct they were seeing out of M. P Pool's

16  Any other questions, Commssion, before we hear the 16  horses.

17 last closing? Ckay, John. 17 There is a history of the Conmission treating

18 M. ELLINGADXD M. Shanks, you have four 18 miltiple violations in a conpletely different

19 mnutes. 1'll do the countdown three, two, one. 19 manner than this. That is nentioned in the brief

20 MR SHANKS: | hope | can address all of these 20 and the objection. Mich nore serious drugs,

21 in four mnutes. Conmission alleges that 21 hydrocortisone succinate is a |level three drug,

22 M. Norris has not taken responsibility. | don't 22 according to RO, which is one of the drugs that is

23 know what he has to do to take responsibility. He 23 way down. There are four levels. This is down at

24 has responsibility as a licensed trainer. There's 24 the bottom

25 no issue there. He has no choice. 25 So | believe there is no evidence of intent to
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1 cheat. And the level of the drugs is irrelevant 1 a comon ailnent anongst horses, racehorses?

2  because as was pointed out, there is no threshol d. 2 MR SHANKS: M understanding is yes.

3 There coul d have been a picogramof this in their 3 COW SSI ONER SCHENKEL: | just thought it was

4 system and there woul dn't have been a violation. 4 kind of unusual.

5 Sothe level of the drug is irrelevant. 5 MR SHANKS: M horses never had hives.

6 Again, our basis for the argurment for the 6 COW SSI ONER SCHENKEL: |t struck ne that

7 Commission Staff taking the position of aggravating 7 there woul d have been five horses in a three week

8 circunstances is all based on this unreliable 8 period with hives.

9 scientific evidence based on a foreign study of 9 MR SHANKS: They had other horses in the barn

10 four horses, | think, back in 2009. 10 that were suffering from hives.

11 | appreciate your attention. | hope you' ve 11 MRS, NORR'S: Wuld you permt me to speak?

12 read all the naterials that have been provided. 12 MR SHANKS: Just rel ax.

13 And am!| down to 30 seconds? 13 OOW SSI ONER SCHENKEL: | find that kind of

14 MB. ELLINGAXD You're at ten. 14 unusual, | guess. And then further in the process

15 MR SHANKS: Thank you very much. 15 then -- well, he said at one point it was not clear

16 CHAl RMAN VEATHERMAX:  Thank you, John.  Ckay. 16 howit got in there. Then --

17  Cormissioners, we've heard pros and cons and 17 MR SHANKS: It was clarified.

18 background to this particular case. | have one 18 OOW SSI ONER SCHENKEL: It was clarified it

19 question. And that is: This is a therapeutic 19 was in an oral nedication.

20 drug, correct? 20 MR SHANKS: There were several possibilities

21 JCE QCRAJEC.  Yes, it's as Qass 4. 21 for admnistration; one, injection; two, oral

22 CHAl RVAN WEATHERMWAX:  Maybe this is a dunb 22 injection; and the third was that even if there had

23 question but nobody is supposed to use this, but 23 been an injection, say, even 48 hours before, that

24 they do? 24 what Doctor Barker was saying based upon anot her

25 JCE CRAJEC  If you use it -- first of all, 25 study is that the horse could have injected sone
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1 you can't administer any drug other than Salix 1 nore, and it's inthe material, through eating hay

2 within 24 hours of the race. Ckay. 2 the horses urinated on. |f you have horses, you

3 CHAl RMAN VEATHERMWAX: | know t hat . 3 knowthey do that. But the fact is, there's no one

4 JCE CCRAJEC  So the point is you can use this 4 saw any horse being injected within 24 hours of the

5 drug. This drug can be used, but it can't be used 5 race. The whole issue of race-day admnistration

6 wthin 24 hours. And the findings both ny charging 6 is based upon unreliable scientific evidence all

7 docurent and the findings of Judge Pylitt are the 7 based on supposition.

8 sane in that what was found was that these horses 8 M. Norris has been very, very upset by this.

9 were given this particular drug on race day by 9 He was not represented by counsel at the time of

10 injection. And when you're talking about whether 10 theinitial interview as | recall. |'msecond

11 it's therapeutic or not, the fact of the matter is 11  counsel on the case. | cane in after the

12 inthe P Pool case, it was dexamethasone. That's 12 suspension hearing. |It's been a very enotional

13 therapeutic. That's a dass 4 same as this. 13 thing for him So the fact that there may have

14 Penalty was six years and $30, 000 because it was 14 been sone inconsistent testinony, |'mnot surprised

15 given by injection on race day. And when you give 15 at that. Ckay. But that doesn't change the fact

16  something by injection on race day, that is an 16 that there is no scientific reliable evidence of

17 intention to cheat. 17 race-day adninistration.

18 CHAI RVAN WWEATHERWAX:  Conmi ssi oner  Schenkel . 18 OOW SSI ONER SCHENKEL: | guess | woul d say

19 COW SSI ONER SCHENKEL: | have a coupl e 19 that's a point of contention right there because

20 questions, | think, M. Shanks and M. Norris. 20 there were experts that testified.

21  Make sure | understand here that this was -- 21 MR SHANKS: And they tried very hard to

22 originally you said you don't know how the drugs 22 discredit our expert, who is very well known, and

23  were administered and delivered. And then at 23 didagood job trying to discredit him But the

24 another point in the process, it was admtted or 24 fact is even Doctor Sans agreed that the de Kock

25 acknow edged that it was to treat hives. Is hives 25 study did not neet the standard established by the






Pages 41..44

Page 41

Page 43

1 US Suprene Court. 1 essentially deciding howyou want to nove forward

2 If you | ook at sone of the history of sinilar 2 on Judge Pylitt's proposed findings and recomrended

3 cases and really a conpletely simlar case, but | 3 order.

4 found one case where there had been seven 4 CHAl RMAN VEATHERWAX:  Judge Pylitt's here,

5 violations, seven drug violations of drugs even 5 isn't he?

6 noresignificant to racing than this. And the 6 M5, ELLINGADXD  VYes.

7 penalty was very, very small. | think it was maybe 7 CHAl RMAN WWEATHERWAX:  Conmi ssi oner MeCarty.

8 $1,500 and a 90-day suspension or sonething |ike 8 COW SSI ONER MOCARTY: - Wiat woul d have been

9 that. | don't have it in front of ne. 9 the staff reconmendation if it had been a single

10 MB. NEWELL: |'mgoing to object to this. He 10 violation or, let's say, one or even two? How

11  doesn't have it in front of him 11 would that have inpacted this $15,000 fine and

12 OOW SSI ONER SCHENKEL: | asked a questi on, 12 three-year suspension?

13 and you answered it. The other point that | noted 13 JCE QRAJEC  |'mtrying to recall the P Pool

14 inyour filings in the record was that his own 14  case because in the P Pool case, as | nentioned,

15 veterinarian testified under oath that he was 15 there were other trainers. There were other

16 probably the only trainer in Indiana that used this 16 trainers who were involved in theillicit

17 drug, which | just point that out. |'mnot asking 17 admnistration of dex that had fewer penalties,

18 you to conment on that or anything. But to ne, 18 excuse ne, fewer infractions. | think there were a

19 that's the salient point in this whole process. 19 fewthat had one. And | think there was one that

20 And it goes, George, to your question too about is 20 had maybe two or three. And the penalty was |ess.

21 this used and so forth. 21 | think the mninumpenalty was either a year

22 Thank you. That's all the questions | have. 22 or 18 nonths for one violation, but there is one

23 MR SHANKS: |f you do wish to hear fromMss 23 significant difference. In that case, initially

24  Norris to answer that question. 24 everyone denied using dexanet hasone on race day.

25 COW SSI ONER SCHENKEL:  No, thank you. The 25 That's sonething that trainers who cheat are not
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1 final comment | have, M. Chairman, is that while 1 prone to adnit readily.

2 we all are chagrined, | guess, at the 70-day del ay, 2 In the settlenent agreenents that we got,

3 the fact is we had a process in place. Seventy-day 3 other than P Pool, they all admtted. They ended

4 delay certainly didn't exaggerate the problem It 4 uptelling the truth. They ended up saying that,

5 appears that it probably helped it in some regards 5 yes, okay, we get it. V& administered dex. W&

6 or lessened the findings. If it had been five 6 injected it on race day. And that certainly was

7 days, it mght have even been nore significant. 7 factored into those penalties.

8 CHAI RVAN WEATHERMX:  The fact that we heard 8 So they were less. | knowthat they were none

9 that there cannot be any level of detection of this 9 less than a year suspension plus a fine, but in all

10 particular drug, | mean, that's kind of a blaring 10 those cases outside the P Pool case, those trainers

11 statenent. ¥ have five cases or six cases. 11 took responsibility. Wen | say taking

12 Ckay. Cormissioners, you' ve heard the 12 responsibility, | nmean telling the truth. | don't

13 testinony of the witnesses. 13 nean to say, well, we got a rule here that says

14 COW SSIONER PILLON  (ne nore thing. Lea, 14 we're responsible, so we're responsible. Taking

15 what wes the fine and suspensi on? 15 responsibility is telling the truth. And when we

16 M5. ELLINGADXD It was $15,000 fine and a 16 cite someone for not cooperating with the

17  three-year suspension. 17 Commission, that means telling the truth.

18 CHAl RVAN VEEATHERMWAX:  |f we vote on this to 18 V¢ put inalot of resources in this case and

19 accept it, that will be the penalty. W can nodify 19 other cases when people cone to us with a story.

20 it or cancel. 20 kay. They cone to us with a story that's really

21 MB. ELLINGADXD Rght. You have got 21  just horse manure. And we have to prosecute that

22 essentially four choices. You can affirmthe ALJ's 22 case.

23 proposed finding of facts. You can modify it. You 23 It takes us a lot of resources to do that, but

24 can dissolve it, or you can remand the matter back 24 we need to protect all the horsenen. And we need

25 tothe ALJ for further proceedings. You are 25 to protect themfromillicit admnistration of
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1 these drugs. But that gets factored into the 1 expert made that statement in his deposition and,

2 penalty. Wen you cooperate and tell the truth, 2 perhaps, again during the hearing.

3 that gets factored in. 3 OOW SSI ONER SCHENKEL:  But that was

4 I'msorry, that was a | engthy response to your 4 contradictory to the original explanation that it

5 sinple question. 5 was done orally, right?

6 MR SHANKS: M. Chairnan, may | answer that 6 M5. NEWELL: It was.

7 question? 7 OOW SSI ONER SCHENKEL:  There are multiple

8 CHAl RMAN VEATHERMX:  Ckay. (o ahead, John, 8 explanations here.

9 but I"'mgoing to cut this off because we've got to. 9 COW SSI ONER PILLON  Ckay.

10 MR SHANKS: | understand. Under 71 IAC 10 CHAl RMAN VEEATHERMAX:  Ckay.  Conmi ssi oner s,

11 8.5-1-7.1(d), and Holly can look it up real quick 11 questions?

12 and confirmwhat | say is true, the mninmpenalty 12 OOW SSI ONER LIGHTLE  You' ve done a good j ob

13 is $1,000 and no suspension. Wen you have 13 of asking nost of the questions.

14 mltiple positives and there's a delay by the lab 14 CHAl RVAN WEATHERWAX: | don't know if we can

15 so that the trainer does not know even about the 15 learn any nore of what we have to know to make an

16 first one until the last one is over, that's the 16 intelligent decision. The question is do we

17  penalty. That's the mninumpenalty, $1,000 and no 17  support the ALJ's opinion and the finding of the

18  suspensi on. 18 penalty and fine? Do you want to nodify? That's

19 CHAl RVAN WEATHERWAX:  Cormi ssi oner's, you have 19 the case. Do | have a notion?

20 heard nore than a little bit of testinony on this 20 OOWM SSI ONER SCHENKEL:  If we get it on the

21 case. To answer your question, Cormissioner 21 floor, I'll nove approval .

22 Pillow we have to accept, nodify, change, or send 22 CHA RVAN WVEATHERWAX: | wil | second.

23 it back to the ALJ. So we have -- those are the 23 Di scussion? \¥ have a notion and second.

24 options we have. 24 Questions? Call it to avote. Al those in favor

25 It bothers ne that there was no cooperation of 25 of accepting this as recommended, please say "aye."
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1 telling the truth. That -- hey, John, I'mjust 1 THE COWI SSION "Aye.”

2 telling you the fact that there was five positives, 2 CHAl RMAN VEEATHERMX:  Passes. So it's passed.

3 that's not a good thing. Qanted, it's a level 3 Nunber seven, nuch nore conplicated. Thisis

4 four drug. But Cormissioner Pillow did you have 4 a case where, pretty serious case because it's a

5 sone thoughts you wanted to offer? 5 precedent being put before us as far as the ALJ in

6 COW SSIONER PILLON  No, not really. | think 6 the matter of Staff versus Ross Russell.

7 one quick question as we go through this. Holly, 7 So, Lea, do you want to share with us the

8 maybe you can answer this. You stated that 8 background nusic about this?

9 M. Norris told his expert that he had injected 9 M. ELLINGACD: Sure. | will give you sorme

10 these horses. 10 procedural background. On Cctober 23rd, Gonmission

11 M5. NEWELL: To be clear, M. Norris didn't 11  Staff issued an admnistrative conplaint agai nst

12 say he had done it hinself. He did say the horses 12 Doctor Ross Russell. On Novenber 12, 2014,

13 had been injected outside of the 24-hour w ndow, 13 Chairman \Mat herwax assigned Bernard Pylitt as the

14 and he gave the specific dosage of the Sol u-Cort ef 14 adninistrative |aw judge on the matter.

15 that was injected. So M. Norris, |'mguessing, 15 On May 13th, counsel for Russell filed a

16  woul d have suggested that his veterinarian did the 16 notion to disqualify the ALJ alleging that he is

17 injecting. M. Norris did not say that he did the 17  biased and prejudi ced agai nst Russel |, and,

18 injection hinself. 18 therefore, unfit to serve as the ALJ in this

19 JCE QCRAJEC.  There is absol utely no 19 particular natter. After reviewing the briefs, the

20 veterinarian records to substantiate any of those 20 AJ issued aruling inthe formof a proposed

21 injections. 21 finding of fact, conclusion of |aw, and recomrended

22 COW SSIONER PILLON  How did we get the 22 order that denied Russell's notion to disqualify

23 expert to tell us this? Ws this on the witness 23 the AJ.

24 stand? 24 n June 30th, Russell e-nailed his petition

25 MB. NEWELL: Yes, | believe M. Norris's 25 for reviewof the ruling to the Conmssion, a hard
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1 copy of which followed postmarked July 2nd. The 1 There was a time factor when everybody is

2 Commission issued a prehearing order allow ng 2 supposed to go back and forth. That's why I'mglad

3 partiesto file briefs in support of their 3 you're here, Commissioner MCarty, because this is

4 positions and to present oral argunents. Russell 4 the square root of lawtines two. This is the

5 subsequently filed a brief in support of his 5 ultimate lawer's dream

6 position, as well as objections to the ALJ's 6 The point is we can't even get to the issue of

7 proposed findings on July 10th, that same date 7 why the case is here. It's just a matter if we

8 Saff issued their brief in support of their 8 want to hear it or we don't want to hear it. \W're

9 position as well. Those filings have been provided 9 not even talking about the nerits of the case.

10 to you. 10 M5, ELLINGADCD: W're not. It's not

11 Cormission will now hear oral arguments in the 11 appropriate for the Conmssion at this point to

12 nmatter. Again, each party will be limted to ten 12 discuss the nerits of the underlying case wth

13 mnutes. | wll signal, three, two, and one. 13 respect to whether Doctor Russell has violated any

14 The sol e i ssue before the Conmission at this 14 admnistrative rules. The only issue before you

15 time is whether ALJ Pylitt is able to be inpartial 15 today is whether or not Judge Pylitt is qualified

16 and unbiased in his adjudication of the Russell 16 to continue on this case.

17 matter. He is also here to answer questions the 17 CHAl RMAN VEATHERMAX:.  Wth that, we'll go

18 Commission nay have. 18 forward.

19 At the conclusion, again, the Conm ssion will 19 MR SACCPULCS: Thank you. M nane is Pete

20 close the record and begin its deliberations. The 20 Sacopulos. |'mhere on behal f of Doctor Russell

21  Commission nust either affirmthe ALJ's order, 21 today. | want to start by saying that this is

22 nodify it, or dissolve it, or remand the matter 22 somewhat of a prickly situationto bein. 1've

23 back for further proceedings. 23 practiced lawin dozens of courts throughout

24 If there aren't any prelimnary questions, we 24 Indiana, in front of admnistrative agencies. This

25 can go ahead and get started beginning with 25 istheonly tine I have ever filed sonething like
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1 Russell's counsel, Pete Sacopul os. 1 this and did so because | felt | sinply had to on

2 CHAI RMAN VEEATHERWAX:  |'s this the one where 2 behalf of ny client. Doctor Russell's professional

3 you said that the tine factor for filing a protest 3 career is in the balance. The Cormission is

4 was not quite on tinme? 4 seeking a 20-year suspension.

5 MB. ELLINGAXD: There was an issue about it, 5 By way of background, so you know, this all

6 but | believe each party is going to address it. 6 started with regard to an incident that allegedy

7 CHAl RMAN VEATHERMAX:  That wi |l be what we are 7 occurred on Septenber 19th of |ast year. The

8 going to hear? 8 allegation was that Doctor Russell had entered the

9 MB. ELLINGAOXCD: Likely. The issue is also 9 stall of a horse that was in to race that day and

10 covered in your briefs and the meno | sent you, but 10 admnistered sone foreign substance other than

11 | suspect each party will address it. 11 Lasix to that horse. That is an allegation that

12 CHAl RVAN VEEATHERMWAX:  After that, it's our 12 Doctor Russell has disputed.

13 position and responsibility to say either we're 13 You shoul d al so note that there were tests

14 going to accept this, let this go forward to hear 14 taken of that horse, and those were negative. You

15 this whole thing today or not. 15 shoul d al so know that everyone el se has said that

16 M5. ELLINGADXD Yes. That's up to you. |If 16 could not occur the way that the one witness who

17 the Coomission finds that it wasn't tinely 17 nade the allegation says it did.

18 subnitted, you have the opportunity to not hear the 18 Wth that as a background, Doctor Russell was

19 petition for reviewof the ruling, but we're all 19  suspended the fol | owing day, Septenber 20th. And

20 here, and it's an inportant issue. 20 subsequently an adninistrative conplaint was filed

21 CHAl RMAN VEATHERMAX:  That's what | say. It's 21 by the Indiana Horse Racing Commi ssion staff

22 ny personal opinionif we're going to take the time 22 against Doctor Russell and is pending.

23 tolistento this, we nmght as well say we're going 23 Al 'so, you should know the horse in question is

24 to do it because why would we delay, if that's okay 24 a horse named Tam Tuff. Tam Tuff was trained by a

25 with the Coomission. Do you understand? 25 trainer named Tony Ganitz. And he had an
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1 assistant trainer named R chie Estvanko. The horse 1 Captain Jack Racing Stable had cone before this
2 was owned and is owned by an investment group doing 2 panel saying their noney, their winnings had been
3 business as Captain Jack Racing Stable. 3 taken, and they wanted to be heard on this.
4 Wiat has happened is that Doctor Russell has 4 The Captain Jack Stable counsel filed a notion
5 been suspended since the 20th of Septenber |ast 5 tointervene in the Ganitz and Estvanko case. And
6 year. He remains suspended. He does not -- he has 6 they did so because they felt their rights had been
7 not had a hearing. 7 violated. They didn't have due process. They
8 There was a hearing in the case of 8 wanted to be heard about why their purse noney was
9 M. BEstvanko and M. Ganitz. And as counsel has 9 being taken away.
10 told you, Bernard Pylitt, who is here with us 10 In preparing a proposed order denying the
11  today, was appointed by the Cormission to serve as 11 motion to intervene, Judge Pylitt relied on the
12 the admnistrative |aw judge in Doctor Russell's 12 findings of fact and conclusions of lawin the
13 case. He was also appointed to serve as the 13 Estvanko and Ganitz case. In doing so, he found
14  admnistrative lawjudge in M. Estvanko's case. 14 there were, that the trainers were found
15 He was al so appointed to serve as the 15 responsible for illegal race-day injections into
16 adninistrative lawjudge in M. Ganitz's case. 16 the horse TamTuff. He also found that there was
17  And he was al so determnative of the outcone in a 17 illegal race-day injections.
18 ruling and proposed order to your panel on the 18 So | would submt to you that he has
19 Captain Jack Stable case. Al four of these 19 prejudged, predetermined a critical pivotal point
20 matters were in front of or have been in front of 20 in Doctor Russell's case. Doctor Russell has
21 AJ Pylitt. 21 rejected fromthe beginning and denied fromthe
22 So on Cctober 31st of last year, there was a 22 beginning there was ever any injection of anin
23 hearing by the stewards in the Ganitz and Estvanko 23  horse on race day. But we now are faced with
24 case. And in that case there was some findings of 24 findings of fact and conclusions of |aw upon which
25 fact and conclusions of lawthat were then 25 this exact admnistrative lawjudge has relied in
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1 appeal ed. Those were appeal ed, and Judge Pylitt 1 making aruling that has determined in his nind
2 assigned. 2 that Doctor Russell has done the deed. And it is
3 (ne of those findings was that, and let me 3 our position that based on that, he cannot being
4 tell you what the issue was in the hearing, the 4 fair, unbiased of Doctor Russell.
5 stewards' hearing. The issue was franed, | 5 Wth regard to the law that's applicabl e here,
6 believe, incorrectly whether or not Ross Russell 6 thereis a code provision cited in our brief,
7 injected the Ganitz-Estvanko trai ned horse on 7 4-21.5-3-10, that requires that a judge be
8 Septenber 19th with an unknown substance prior to 8 disqualified for certain things. e of themis
9 the tine of adnministration for Lasix. 9 the judge shall disqualify himor herself in which
10 | believe the correct issue in that case with 10 ajudge's inpartiality mght reasonably be
11 the trainer was whether the trainers, M. Estvanko 11 questioned, including but not limted to, and part
12 and M. Ganitz, violated the absol ute trainer 12 D says, where they've previously presided as a
13 responsibility rule. Be that as it may, the 13 judge over the natter in another court.
14 stewards concluded that there had been between the 14 That is what we believe has happened here.
15  hours of ten and el even on the norning of 15 Judge Pylitt has presided over, in essence, the
16  Septenber 19th a foreign substance injected into 16 matter of whether or not there was an injection or
17 the horse. And that Doctor Russell had entered the 17 whether there was not, whether this race-day event
18 stall where this horse Tam Tuff was hel d and 18 occurred or whether it did not inthe Ganitz and
19 adninistered an injected substance other than Lasix 19  Estvanko heari ng.
20 onrace day. Those were the findings of the 20 The court in Indiana has weighed in on
21  stewards. 21 inpartiality. And in the case of State versus
22 That is inportant because those findings were 22 Brown, our Indiana Court of Appeals has held that a
23 relied on by Judge Pylitt in deciding a matter that 23 judge shoul d recuse hinsel f under circunmstances in
24 is also before this Conm ssion and argued invol ving 24 which a reasonabl e person woul d have a reasonabl e
25 the Captain Jack Racing Stable case. That's where 25 doubt of ajudge's inpartiality. Accordingly, even
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1 if there is an appearance of partiality, the judge 1 June 29, 2015. It was subsequently sent again by

2 should recuse himor herself. 2 e-mail the follow ng day.

3 Judge Pylitt has adopted and verified the 3 To add to what appears to be sone confusion,

4 stewards' findings in Estvanko and Ganitz, and in 4 although | think it's clear it was tinmely served,

5 so deciding has deternmined that Ross Russell, 5 the exhibit, and | would offer that both sides of

6 without a hearing and wthout due process, has done 6 this case inadvertently omtted exhibits and had to

7 this deed. Ross Russell has disputed that fromthe 7 send themlater. Qurs were, we believe, one of the

8 day he was confronted with that, which was the day 8 sets did not have all of the exhibits.

9 following on Septenber 20th of last year. 9 CHAl RMAN WWEATHERMAX: | ' ve al ready said we are
10 The Conmission in review ng this should | ook 10 going to accept this today. You don't have to go
11 closely at the stewards' findings and the relying 11  through all of that. | understand.

12 of Judge Pylitt on this issue. 12 Does that conclude what you want to talk

13 I would like to address briefly the fact that 13 about?

14 inthis case the Indiana Horse Racing Commi ssion 14 MR SACCPULCS: Qher than on behal f of Doctor

15 Saff is recoomending a 20-year penalty. Thisis 15 Russell, we would ask that you reject the ALJ's

16 really unprecedented. What we have here is a 16  recomrendati on.

17 professional's career on the backside as an 17 M. ELLINGAOCD: Rght on time.

18 esteened veterinarian that has been arrested. Hs 18 MR BABBITT: Chair, Gonm ssion nenbers,

19 reputation has been irreparably damaged. Hs 19 counsel, it is ny pleasure to speak to you on

20 financial |oss beyond significant. 20 behalf of the Conmssion Saff today. Holly

21 Heis entitled to afair and inpartial trial 21  Newell, deputy general of the Commission, is

22 to be conducted by an unbi ased admnistrative | aw 22 co-counsel on this matter, but in the interest of

23 judge who has not prejudged or predetermned or 23 time, I'mgoing to speak to it nyself.

24 adjudicated a critical issue to his case, just as 24 Let nme say at first, the particular sanctions

25 everyone else is in this process. He sinply cannot 25 against Doctor Russell are at issue. They are not
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1 receive that if Judge Pylitt is allowed to continue 1 to be decided here today. The only issueis

2 to hear this case. 2 whether Judge Pylitt is biased or prejudiced and

3 | would like to turn very quickly to the 3 whether he can and should move forward as the
4 second issue, which has been brought up about the 4 admnistrative | aw judge.

5 tinely service of our brief. Qur brief was tinely 5 D sciplinary cases, no natter what the charge,

6 filed. Therule in questionis Trial Rule 5(B)(2) 6 areinportant to the person who i s being charged.

7 inthe Indiana Rules of Trial Procedure. If you 7 As Cormission Staff, we understand that. The fact

8 wll look, there is a cover letter showing it was 8 that we're talking about what those specific

9 posted on the 29th of June of this year. The 9 charges is really has nothing to do with the issue,
10 pleading itself was dated the 29th of June of 10 which is was Judge Pylitt biased or prejudiced.

11 this year. The certificate of service is the 11 V¢ believe it is a lawer's dream because

12 29th of June of this year. The envel ope posting 12 there's a case that M. Sacopul os has conpl etely
13 it is the 29th of June of this year. 13 ignored that the Court of Appeals has spoken to an
14 You need to realize in Terre Haute, |ndiana we 14 issue that is not a hundred percent on the mark but
15 really don't have postal service like you all have 15 is soclose that | want to speak with you about it
16 inlIndianapolis. Soif | send a letter to ny 16 in sone detail.

17 neighbor in Terre Haute, it has to come to 17 Before | get there, let ne first talk about
18 Indianapolis to be cancel ed to go back. 18 the time issue. There are rules that are set for
19 And so with that having been said, | have al so 19 filings that are nandatory. There was a ten-day
20 under the rule, | believe the certificate is 20 requirenment that this natter be filed on

21 confirmative of Trial Rule 5(B)(2), but | have for 21 June 29th.

22 the Commission's review an affidavit of Rosanna 22 Now, there was a representation nmade, two

23 FRoyer, a nenber of ny staff, who stated under oath 23 things, one, that the filings were nade by

24 this was placed in the USnail in conpliance with 24 electronic mail. If you look at M. Sacopul 0os' own
25 the service requirenent of Trial Rule 5(B)(2) on 25 filing, his e-mail was dated June 30th at 8:44.
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1 Yet, his representation to you is that he filed it 1 Patrick's case was assigned to Adninistrative Law

2 by electronic mail on the 29th. 2 Judge Gordon Wite, and M. Sacopul os represented

3 | don't know how you reconcile that. | sent 3 M. Patrick.

4 it onthe 29th, but it's dated on the 30th at 4 So we're getting fast and | oose with the

5 8:44. But that's the context of the 5 facts. There's alot of rhetoric in here. That's

6 representations that are being made to you. It was 6 just the start of it.

7 not e-mailed on the 29th, the day it was due. 7 Now, the vast nmajority of the cases have gone

8 And we have set forth in our brief the reasons that 8 to Judge Pylitt. W& went back and counted just to

9 conpliance was not net. 9 know what we were dealing with. There were 25

10 V¢ can get into all of those things. And it 10 cases inthis tine frame. Heven of those went to

11  gets very, very nuanced and detailed, but the fact 11  ALJ Lauck. Heven went to Judge Pylitt. Two went

12 of the matter is, he's talking about on a letter 12 to Gordon Wite, one of themyou decided here this

13 the franking mark. V¥ re not suggesting they 13 norning, the Avoss case, which was a substantial,

14 didn't put it in the postage neter on the 29th. 14  substantial natter that took a lot of his tine.

15 That's not what the ruleis. 15 And one went to Judge Hostetter. Four ALJs, three

16 The rule is it's the date of electronic 16 are currently active with the Coomission. And a

17 nmailing, which was the 30th or if you put it in 17 vast majority to me is sonmething well over

18 first class nail, it's the date of the postnark on 18 50 percent, not even close to 50 percent.

19 the envelope. It's not the franking mark. It's 19 So that's what these objections are. These

20 not whatever Fitney Bowes or Neopost or sonebody 20 objections make lots of references that cannot be

21 el se says because you could sit there withit, and 21 supported.

22 you could have it sitting there for a nunber of 22 Now, in that sane conclusion, M. Sacopul os

23 days, and you've nissed the requirement. 23 says "ALJ Pylitt, unlike nost jurists that are

24 It either has to be sent registered or 24 questioned as to prejudice or bias, has summrily

25 certified. It wasn't. O it has to be sent by 25 refused to disqualify hinself." M. Sacopul os just
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1 third-party commercial carrier like UPS or FedEx 1 sat here and told you today this was the first

2 with athree-day delivery. Neither of those things 2 motion that he had ever filed like this. Now vyet,

3 happened. It was untinely. 3 hesays toyouinthis filing most jurists that are

4 Qur position is that Doctor Russell shoul d 4 questioned as to prejudice or bias. Were in the

5 lose this argunent because it's untinely. Having 5 world does that come fron?

6 saidthat, we want to talk about the merits because 6 The fact isit's pulled out of the air like

7 we believe the Conmission should deny the request 7 everything elseinthis filing. Axd it's given to

8 that Doctor Russell is naking on both the 8 you. Andit's asking you to do something they want

9 tineliness and on the substance of the materials. 9 without absolutely any basis to doit.

10 Now, when | got to |aw school, they told ne if 10 Now, let's talk about the substance of the

11 the lawis on your side, argue the laws. If the 11 objections. The first is heis claining, and this

12 facts are on your side, argue the facts. If 12 is avery, very tortured interpretation, that Judge

13 neither are on your side, pound the table. W¢'ve 13 Pylitt adopted and verified the stewards' ruling in

14 all heard that. Al |awers have heard that. 14  Estvanko and Ganitz, January 19, 2015. MNow that

15 There's a lot of pounding of the table in this 15 is a separate proceeding. And he did indicate this

16 particular brief. 16 was the intervention notion.

17 | want to go through in a very limted anount 17 And what Judge Pylitt said was the pleadi ngs

18 of time and touch on a couple. In the conclusions 18 support that this is the claim and that's how|'m

19 to the objections, there is a statement that says 19 going to decide the intervention issue, which cane

20 "AJ Pylitt has been appointed assigned the vast 20 to you and which you affirned. He did not say |

21 mjority, if not all, disputes over the past 24 to 21 nmade a finding on the nerits as to either Estvanko,

22 36 months by the Indiana Horse Raci ng Commission." 22 Qanitz, or Doctor Russell. | know he didn't do

23 First of all, M. Sacopul os knows that's not a true 23 that. And M. Sacopul os knows he didn't do that

24  statement because on Novenber 19, 2012, which was 24 because we had a hearing on the nerits of that

25 within three years which was within 36 months, Gary 25 matter on the 23rd and the 24th.
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1 Now, if he had really done what M. Sacopul os 1 decided it. And they decided it on virtually the

2 told you he had done, we just wasted our time for 2 same canon that is at issue here. It's just been

3 over a day putting on multiple wtnesses, 3 updated.

4 cross-examning, putting on nunerous exhibits to do 4 Wiat they said was after reviewing all sorts

5 amtter that Judge Pylitt had al ready decided. 5 of decisions, including Supreme Court deci sions,

6 Wy? Because he hadn't decided it then, and he 6 "Rather, his argunent is that the nere fact that

7 still hasn't decided it. Thereis a 7 Judge Jasper's participation in the prior bench

8 msrepresentation that is being made that is the 8 trial of the co-defendant Edel en precluded the same

9 basis of this disqualification notion. 9 judge fromparticipating in Jones' trial. Such

10 And then there is in objection nunber seven, 10 clearly is not the law" It doesn't preclude him

11 there's a discussion about the stewards having a 11  at all.

12 footnote, which is not only inaccurate, it's a 12 Wiat he's talking about in other situations is

13  nmisstatenent. That statement about the stewards 13 if ajudge goes fromthe trial court to the Court

14 is, infact, a msstatement. Stewards nade a very 14 of Appeals, that judge can't sit on the case he sat

15 short footnote, which M. Sacopul os took three 15 in before. He doesn't say you can't sit on the

16 inportant words out, by the way, in his filing. 16 case that has any common facts.

17 And it said, Doctor Russell appeared as a 17 This was your determination that Judge Pylitt

18 witness for the respondents at the Cctober 31, 2014 18 be assigned to this, the right determnation.

19 hearing, presumably, but the decisionin this 19  There has been no showi ng of actual bias and

20 matter does not apply to any allegations that are 20 prejudice. There's nothing in the record to

21 currently pending agai nst Doctor Russell. Ckay. 21 support this.

22  Now, what he took out is "but the decision." The 22 | want to tell a cautionary tale here because

23 fact of the matter is he says that's inaccurate and 23 the same rules that apply to ALJs apply to this

24 it's amsstatenent. That's not what the Indiana 24  Commission. You have to be careful because if you

25 Supreme Court says. 25 determne, oh, heck, let's just make it easy and go
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1 Wth respect to issue preclusion, and this is 1 ahead and disqualify this judge, then you' re giving

2 anuanced legal argunent with respect to issue 2 abasis for the Conmission to say any common facts

3 preclusion, there has got to be a nunmber of things 3 that you deal with, you should be disqualified for.

4  Dbefore you can preclude a person froma particul ar 4 And then the argurent is that the Comm ssion can't

5 issue that's tried in another case. Nunber three, 5 deal with different disciplinary matters that arise

6 andinportantly, is the party to be estopped was a 6 under the same common facts.

7 party or a privy of a party in prior action. This 7 That is not true. It's not true with Judge

8 is National Wne and Spirits versus Ernst and 8 Pylitt. He's awell-respected jurist. He sat as a

9 Young, 976 NE 2d 699 Indiana 212. Prehearing was 9 judge in Hamlton County. He knows the rules. He

10 denied. The fact of the natter is the stewards 10 was not biased and prejudiced. There is nothing in

11  were on right on the nark. 11 this record to suggest that he was.

12 | told you | was going to get to the case. | 12 V¢ woul d ask you to affirmhis decision on the

13  have to do it quickly because I'mrunning out of 13 nerits and decide that it was untinely as well.

14 tinme. The Jones case is a very inportant case. 14 CHAI RVAN VEATHERWAX:  Thank you, Robi n.

15 And this is a case that was decided by the Indiana 15  Counsel .

16  Court of Appeals. And, interestingly, it involved 16 MB. ELLINGAXD. That concludes the oral

17 two co-defendants who were jointly charged with 17 argunents fromcounsel. As | mentioned, Judge

18 three counts of possession of narcotics. 18 Pylitt is here to answer any questions you nay

19 The judge who sat on that matter convicted one 19  have.

20 of the defendants while the other one was in 20 Again, the sole issue before you today is

21 Forida. So the other defendant comes back, and 21 whether or not Judge Pylitt is biased or prejudiced

22 this judge is sitting on the case. The 22 which makes himunfit to hear the Russell matter.

23 co-defendant says sane facts, jointly charged, you 23 CHAl RVAN VEATHERWAX:  Judge Pylitt, do you

24 shouldn't decide the case. 24 want to offer anything?

25 Quess what, the Indiana Court of Appeals 25 MR PYLITT. | think counsel, in briefs,
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1 pretty well set forth the issues. | think it would 1 out to Decenber 1st.
2 probably be inappropriate for ne to comment one way 2 COW SSI ONER SCHENKEL:  Not to be
3 or another. 3 oversinplified here, our decision is whether or not
4 CHAl RMAN VEATHERMAX:  Thank you. | can't tell 4 that Decenber 1st process is going to be overseen
5 you another case that |'ve heard nore about that 5 by this adninistrative law judge or not.
6 |'mnot supposed to talk about. There's al nost 6 MB. ELLINGADXD Yeah. Practically speaking,
7 nothing in this case that we haven't heard. Yet, 7 if another adnministrative |aw judge is assigned, it
8 we're supposed to pretend we didn't hear it, | 8 likely woul d be continued so that the judge woul d
9 think. 9 have the opportunity to get up to speed.
10 Cormi ssi oner Schenkel , did you have a 10 COW SSI ONER SCHENKEL: | under st and.
11 question? 11 MB. ELLINGADXD That's not a certainty, but
12 OOWM SSI ONER SCHENKEL: | just want to nake 12 it's very, very, very likely.
13 sure | understand the process and procedure here. 13 COW SSIONER PILLON  Who sel ects the ALJS?
14 It's a dunb question, but | want to reiterate it. 14 M5. ELLINGADCD  Your chai rman.
15 You're saying we're just discussing today the 15 CHAl RMAN WWEATHERWAX: | get this opportunity
16  aspect of whether or not this noves forward with 16 about four tines a nonth. Do you want it?
17  Judge Pylitt as the ALJ. VW& are not -- we wll 17 COW SSI ONER PILLON  No.  Thank you.
18 then at a later tine have an actual recommended 18 CHAl RMAN VEEATHERMAX:  The reason | thought we
19 order to consider inthis matter; is that correct? 19  should hear this today and not just rule on the
20 MB. ELLINGAXD:  You will. Like you, I'min 20 fact the time factor could be a question, we could
21 the dark about many of the facts about the case on 21 literally, you could argue, not hear, not make a
22 purpose. M understanding though is that hearing 22 decision, not allowthis thing to go forward based
23 the matter, atrial inthe natter, rather, is 23 on this tinme sequence of proper filing. O we can
24 scheduled for late this year. | want to say 24 say we want this to go forward where you' d have to
25 Decenber. So there will be a time when a proposed 25 find yourself trying to disqualify Judge Pylitt for
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1 order cones before you that gets to the underlying 1 sone bias or sone other reason. That's the issue
2 allegations against Doctor Russell, but that's not 2  before us.
3 today. 3 That's what the argunment is by counsel. This
4 OOW SSI ONER SCHENKEL:  The second part of ny 4 is an argurent that they are using to disqualify
5 question is what is the status of Doctor Russell in 5 this judge before we ever get to hear the case. |
6 the meantinme? In other words, fromtoday going 6 mean, we've already heard nore about this case than
7 forward, he will have an opportunity to have a 7 | think we're supposed to. But, neverthel ess, we
8 hearing, and there will be a process. But what is 8 had to get to this to understand the ruling to
9 his status in that tine frame? 9 supply the yes or no for Judge Pylitt.
10 MB. ELLINGAXD: Doctor Russell was initially 10 It's ny recommendation, and | wll make this
11 summarily suspended. He didn't ask for a hearing 11 inanotion, we allowthis to go forward accepting
12 on the suspension. The suspension was dropped, and 12 Judge Pylitt as the attorney or the judge that |'ve
13 then he was excluded, which has the sane effect in 13 appointed, and we've al ready been invol ved with and
14 that he can't go into the regulated area, the 14 all this background nusic on this particul ar case.
15 backside. He didn't ask for a hearing on the 15 OOW SSI ONER LIGHTLE: | second the noti on.
16 exclusion either. So right now he continues to be 16 CHAl RVAN WEATHERWAX: V¢ have a notion and a
17 excluded. H's not performing his services on the 17 second. Questions?
18 racetrack or any other area regul ated by the 18 M. ELLINGADXD Chairman, just to be very
19  Commi ssion. 19 specific, it sounds to nme as if the notionis to
20 MR PYLITT: Conmissioner Schenkel, for your 20 approve the ALJ's proposed findings but deny the
21  benefit, the hearing on the nerits has been 21 notion to disqualify.
22 continued by agreenment of counsel. It's currently 22 CHAl RMAN VEEATHERWAX:  That's right. Can we
23 set for Decenber 1st for four days in Indianapolis. 23 take a vote on that? Al those in favor say "aye."
24 There are sone deadlines for discovery and 24 THE COW SSION "Aye.”
25 depositions, which necessitated noving the hearing 25 CHAl RMAN WEATHERMAX:  It' s passed.
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1 Nunber eight, Joe, | guess that's your tine. 1 doing afinejob. Sncethat tine, | believe

2 JCE GCCRAJEC.  Yes. Wien the Conmission net in 2 they've called 11 positive tests. Some of those

3  April, at that tine the Conmission was fully 3 have been fully adjudicated. Sone of those are in

4 apprised of the selection of Truesdail as our 4 the pipeline to be adjudicated. They are doing

5  primary lab, and the fact that we had put under 5 their job. And they're finding positive tests as

6 contract an audit |ab. 6 they shoul d.

7 Since that time a lot has happened. You know 7 | want to conclude ny remarks to discuss

8 by ny comunications in My that the prelininary 8 briefly the way we are noving forward because even

9 findings of the audit lab of Truesdail's work |ed 9 though this programwith the audit has worked wel |,

10 to us termnating Truesdail's contract for default 10 worked very well, there really is a better, nore

11  because at that tine they had mssed three positive 11 efficient way of doing it. That is to devel op what

12 tests that were found by Industrial Lab and 12 | refer to briefly in the report as a doubl e-blind

13 confirmed by a third-party lab. So that's where we 13  sanple program That's a programwhere we cause,

14 left off in My. 14 we choose a drug that coul d be abused on the

15 So in the nddle of May Truesdail's out. 15 racetrack.

16 Industrial is our primary lab, but at that tine we 16 CHAl RMAN VEEATHERMAX:  |'s that point nine on

17 still had several weeks of testing in the pipeline 17  the agenda?

18 that Truesdail had done the work on or were doing 18 OOWM SSI ONER SCHENKEL:  It' s eight.

19 thework on. Soit wasn't until we were able to 19 JCE GRAJEC  It's the last section of the

20 reviewall those sanples that we know enough to put 20 staff report under nunber eight.

21 forth a staff report concluding the findings of all 21 CHAI RVAN WEATHERMAX: | have just a question

22 of the 26 days of racing in which Industrial 22 for you because Truesdail was the one that got the

23 Laboratories served as our audit |aboratory. 23 contract for the whol e year.

24 The findings, as you sawin the report -- | 24 JCE QCCRAJEC.  Yes.

25 won't gointo the report in detail, but I wll be 25 CHAI RVAN WEATHERWAX:  After even bei ng poi nt ed
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1 glad to answer any questions. That fromnid My 1 out that they didn't find it, you gave thema

2 until just a fewweeks ago, the audit |aboratory 2 chance to test again, and they still didn't find

3 and an independent third-party |aboratory found 3 it?

4 four nore positive tests. So during the 26 days of 4 JCE QRAJEC  (orrect on four of the sanples.

5 auditing, there were seven positive tests that were 5 CHAI RVAN WEATHERWAX:  That neans their system

6 mssed. 6 or standards nust not even be adequate to do

7 And to ne, two things that are nost disturbing 7 anything.

8 about thisis that it wasn't seven out of 50. It's 8 JCE GCRAJEC  (ne could inply that.

9 not like Truesdail found 50 and m ssed seven. They 9 CHAI RMAN VEEATHERWAX:  Now it's Industrial .

10 found none and mssed seven. So their batting 10 JCE QRAJEC Nowit's Industrial.

11  average woul d have been .000. So that was one of 11 CHAI RVAN WEATHERMAX:  When did we start

12 the nost disturbing things. The other was that 12 sending everything to Industrial ?

13 although six of the seven were positives for 13 JCE GCCRAJEC. | don't know the exact date.

14 therapeutic nedication, one of themwas a Qass 1 14 Vés it May? | believe it mght say here. My 6th.

15  drug. 15 CHAI RVAN WEATHERMAX:  So real Iy this year is

16 And the way the statute and our rules read, in 16  Industrial Lab.

17 order to prosecute a drug positive, it has to be 17 JCE GCRAJEC.  This year is Industrial Lab.

18 found by the prinmary Iab. Even though Industrial 18 CHAl RVAN WEATHERMAX: (0 ahead with your

19 found it, and even though it was confirmed by LGC 19  doubl e blind.

20 we cannot and coul d not prosecute that case. 20 JCE GCRAJEC.  The doubl e-blind programis a

21 So that's the good and the bad. | nean, the 21 nore cost effective way of doing business. Wat

22 bad is that that happened. The good is that we had 22 we've done is we've reached out to Purdue. And

23 aprogramin place to detect it and nove on. And 23 they have agreed to work jointly with us on this

24 we have noved on. 24 doubl e-blind program

25 Qur laboratory, Industrial, we believe is 25 And the way the programworks is that we
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1 select a nunber of drugs that we want the lab to 1 sounds like a pretty thorough doubl e testing.
2 receive without know ng that these are special 2 JCE CRAJEC It is. It is.
3 sanples. So what will be done is that Purdue, 3 CHAI RMAN MONAUGHT:  Are you sharing this with
4 using their research and teaching herd of horses, 4 Industrial Labs?
5 okay, will inject horses, one horse each, with the 5 JCE GCCRAJEC.  They got the report. They know
6 drugs that we choose. And blood and urine on those 6 we're going to be doing double blinds.
7 horses will be drawn at specific points in tine. 7 CHAl RMAN VEEATHERWAX:  They al ready know what
8 Those sanples will be sent to the track, and 8 we're doing.
9 we wll disguise those sanples. W& will canmouflage 9 JCE GCRAJEC.  They know we're going to have a
10 those sanpl es in such a way as when we send our 10  doubl e-blind program But as far as they won't
11 weekly shipnent to Industrial, it will look |ike a 11 know of all the sanple they get each week, and
12 normal post-race sanple. 12 we're racing nine races, well, we're racing nine
13 So they will process it, okay, as they do 13 days a week. And we are sending 15 to 20 sanples a
14 every other sanple. That's very inportant because 14 day. Sothey're getting well over a hundred
15 the way -- alot of tinmes the industry wll have 15 sanples a week. So buried within those sanpl es
16 proficiency tests. Wen they send out a 16 will be our proficiency sanples.
17 proficiency test to a lab, they say, hey, here's a 17 CHAI RVAN WEATHERWAX:  None of the things we do
18 sanple that's a proficiency test, and we want you 18 on the track with Purdue is being tested agai nst
19 totell usif you find anything in there. 19 Industrial Labs.
20 But when that's done, the lab is clued in that 20 JCE QRAJEC  Say that again.
21 thisis a special sanple. So they're going to give 21 CHAI RVAN WEATHERMAX: V¢ are not doi ng
22 it the full nonty. They will run everything they 22 anything to verify the audit on Industrial Labs.
23 can. If it comes back negative, they're going to 23 Wo do we verify against Industrial Labs?
24 runit again. And they're going to run it again. 24 JCE GCRAJEC.  The doubl e-blind program
25 And they're going torunit again. And they are 25 replaces the audit. W& operated this under a
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1 going to make a special super-duper effort to find 1 quality assurance program
2 what's in that sanpl e because they knowit's a 2 CHAl RMAN VEEATHERWAX:  So Purdue is becom ng
3 testing proficiency sanple. And there is likely 3 the audit program
4 sonething in there. 4 JCE GCRAJEC No. W' re changing the nature
5 V¢ don't want the lab to know \¢ want the 5 of our quality assurance program and we're noving
6 labtotreat this as a routine sanple. So we are 6 froman audit-based programto a doubl e-blind
7 going to disguise them 7 sanple program But you do mention a good point in
8 And then once the results arein, | wll issue 8 that, for exanple, let's say that we give a horse a
9 areport. It will be a very public process. The 9 drug that is drug A Ve disguiseit. Ve send it
10 results, good, bad, you'll know what they are. 10 to Industrial, assuming that they re going to find
11 And one thing that has happened since | sent 11 it. If they can't find it --
12 out this report is Purdue has a conmittee called 12 CHAI RVAN WEATHERMAX:  That's a probl em
13 the AQUIC, which is the Aninal Care Use Commttee. 13 JCE QRAJEC. That's an issue. V'Il let them
14 This is a conmttee that anything that they are 14 know that they need to retest that. But what we'll
15 going to do with this research herd, someone has to 15 alsodois we'll have an extra sanple, a split that
16 sign off on to make sure that the university is 16 wll go to an independent lab. You know there
17 confortable with the experinment, confortable with 17 mght be sonething with the tinme delay, the dosage.
18 the project, and it's not going to harmthe horses. 18 And we want to nake sure that if Industrial can't
19 That commttee has al ready signed off since 19 findit, that another lab can find it before we
20 this report was issued. That commttee approved 20 call themonit.
21 the project. So we're basically good to go and 21 CHAl RMAN WEATHERWAX:  Conmi ssi oner  Schenkel .
22 good to nove forward, other than actually getting a 22 COW SSI ONER SCHENKEL: | want to nake sure
23 contract with Purdue, but all the other wheels are 23 it's onthe record that we expressed, all of us
24 greased to nove ahead. 24 expressed concern about the 70-day del ay that
25 CHAl RMAN WEATHERMWAX:  Very good.  So this 25 occurred in earlier conversation, earlier
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1 proceeding. And | think it's fair to note, Joe, am 1 contract to Truesdail after we expressed concerns,
2 | correct in saying we're not experiencing del ays 2 they've been very good to deal with on the tail end
3 like that. This whole process has hel ped address 3 because we had to seek their approval to termnate
4 that issue as well; is that correct? 4 this contract. And | think they got it. | think
5 JCE CCRAJEC.  Absol utely. Industrial has been 5 they got it. They were very helpful in the
6 right onthe, pretty much right on the noney. W 6 termnation.
7 send our sanples to themonce a week on a 7 CHAl RVAN WEATHERWAX:  Next year you' Il be on
8 \ednesday. They get themon a Thursday. The 8 the cormittee to help select the lab. This will be
9 follow ng Thursday we knowif they have any 9 an experience you wll never ask again.
10  suspi ci ous sanpl es. 10 COW SSI ONER SCHENKEL:  As you recal |,
11 OOW SSI ONER SCHENKEL: | just want to make 11 Chairman \Mat herwax --
12 sure the public is assured that we sawthat as an 12 CHAI RVAN WEATHERWAX: | didn't want it.
13 issue. 13 OOW SSI ONER SCHENKEL:  -- when vol unt eers
14 JCE QRAJEC It is a concern. That concern 14 were sought --
15 has been addressed. |Industrial has been on tine. 15 CHAI RMAN VEEATHERWAX: | pointed to you.
16 CHAl RMAN WEEATHERMAX:  Conmi ssi oner MeCarty. 16 OOW SSI ONER SCHENKEL:  -- the Departnent of
17 OOW SSI ONER MOCARTY:  Who did the testing in 17 Adninistration said we don't want any outside
18 201472 18  opi ni ons.
19 JCE QRAJEC 2014 started with LGC which is 19 CHAI RVAN WEATHERMAX:  Yeah, that's true.
20 a very promnent |aboratory out of Lexington. They 20 Al right, Joe, thank you. It looks I|ike that
21 did a super fine job quality wise, but they were 21 is very timely to have that audit |ab going on.
22 slow as nolasses, and that's what caused the 22  QGherwise, we would have had a disaster. The case
23 backup. 23 with the one positive, that's a |ost case for us.
24 COWM SSI ONER MOCARTY:  Then we went to 24 JCE GCRAJEC How we refer to themin the
25 Truesdail . 25 office is we have to eat that.

Page 82 Page 84
1 JCE GCRAJEC  Np, then we went to Industrial 1 CHAI RVAN WEATHERWAX:  Nunber ten. |s that
2 for the rest of 2014. What happened is we issued 2 also you, Joe?
3 an RFP for a laboratory for 2015. And the State 3 JCE CRAJEC. | believe we are at nine.
4  Departnment of, DOA awarded it to Truesdail. 4 CHAl RMAN VEATHERMAX.  Nine is the Texas
5 OOW SS| ONER MOCARTY:  The State Departnent of 5 \Veterinary Medical Dagnostic lab as a split.
6 Admnistration because is it based on a | ow cost 6 JCE QRAJEC  The GConmission will renenber
7 basis or isit best and | ow cost? 7 that earlier in the year they approved three
8 JCE CCRAJEC. V¢ woul d argue that, we woul d 8 laboratories to serve as split |aboratories for the
9 vigorously argue the best, but it was the | ow 9 Commssion. That's the lab that gets the
10  bidder. 10 horsenen's sanple, the split sanple if a trainer
11 OOW SSI ONER SCHENKEL:  Waich this is a 11 gets a positive, and he wants to have the sanpl e,
12 personal conment, Conm ssioner MCarty, that 12 the split sanpl e independent|y anal yzed.
13 troubles ne fromthe standpoint of this, in ny 13 The Conmi ssion approved three labs. They
14 nmnd, should not be a decision made on best or 14  approved LGQC They each approved UC Davis. And
15 lowest cost. Quality is so inportant here. And 15 they approved the | aboratory at the University of
16 there is not taxpayer noney involved in this. 16 Pennsyl vani a.
17  These costs are borne by the participants, by the 17 Wiat' s happened since that tine is, at |east
18 users. So | hope that the Departrment of 18 tenporarily, UC Davis and Pennsyl vania are not
19 Adninistration, in all due respect, |earns 19 taking split sanples. So we only have one |ab
20 something of this process. 20 that's willingly taking split sanples. And that's
21 CHAl RVAN WEATHERWMAX:  They won't. 21 L&
22 COW SSI ONER MOCARTY:  Have there been any 22 And we |ike the horsemen to have a choice in
23 discussions with the Departnent of Admnistration? 23 labs. And | know that the horsenen appreciate
24 JCE GCCRAJEC.  The Departnent of 24 having a choice in labs. So we would like to add
25 Administration, even though they awarded the 25 the Texas Veterinary Medical D agnostic Laboratory
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1 asasplit sanple lab for nowinto the future. 1 horse racing. Those hills are Senate Bill 252,

2 COWM SSI ONER SCHENKEL:  So noved. 2 House Bill 1270, and House Bill 1540. House Bill

3 COW SSI ONER PILLON  Second. 3 1540 was a ganing bill that provided the racinos

4 CHAI RMAN VEEATHERMAX:  Motion and second. Al 4 nmay have table games in 2021, with the perm ssion

5 those in favor say "aye." 5 of the Gning Coomission. That bill potentially

6 THE COW SSION "Aye. " 6 inpacts horse racing insofar as the future table

7 CHAI RVAN WEATHERWAX:  Nunber ten is Joe. 7 game revenue wll inpact Centaur's AGR which in

8 JCE CCRAJEC.  (ne thing we spoke of earlier 8 turn could inpact the anount of noney to breed

9 when we were talking about drug testing is that 9 devel opment and the horsenen' s associ ations under

10 nost of the racing | aboratories do not have testing 10 1C4-35-7-12.

11  equipnent for cobalt. GCobalt is not a drug. It's 11 Wi | e House Bill 1270 survived the house and

12 a heavy netal. And because of that, they don't 12 the senate, it was vetoed by the Governor. A

13 have the equipnent to test heavy netal because they 13 nunber of statutory changes that were originally

14 are not in the business of doing that. But these 14 included in that bill, however, ended up in Senate

15 laboratories also often have a sister |aboratory on 15  Bill 252, which becane effective July 1st of this

16 the premises. UC Davis has one. The Uhiversity of 16  year.

17  Pennsyl vani a has one. Texas has one. 17 In 252, the legislature requires the

18 A though we require 1SO accreditation for our 18 Commission to pronote the horse racing industry and

19 laboratories, and all of our split laboratories are 19 to make certain reports on pronotions inits annual

20 accredited, the cobalt laboratories are not 20 report; increase the Conm ssioner's mni num per

21 necessarily accredited by 1SQO They nay have ot her 21 diemsalary to the maximnumdaily amount all owed for

22 certification, but they are not accredited by |SQ 22 federal governnent enpl oyees while in travel

23 | want to get this onthe table and to get a 23 status; clarified race date |anguage; altered the

24 blanket approval that these cobalt |aboratories 24 way breed devel opnent committee nenbers are

25 that are affiliated with the split |aboratories 25 appointed; increased the percentage of funds used
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1 need not be | SO accredited. That woul d be a wai ver 1 by the Conmission for admnistrative costs from

2 on those. 2 two percent to four percent and allows those funds

3 CHAI RVAN WEATHERWAX:  Because there' s not 3 to be used for promotions; and slightly alters the

4  enough of themto be able to find, you want to 4 distribution of the slot funds for Thoroughbred

5 waive the 1SOrul e because sone of these cobal t 5  purposes.

6 labs may not be a certified | SO? 6 | believe we will next hear from Jessica

7 JCE GCRAJEC. | would like the Conmission to 7 Barnes regarding pronotions in light of the new

8 have a blanket waiver for the testing of cobalt as 8 statute. But if you have any questions of ne with

9 it relates to that |aboratory being | SO accredited. 9 respect to the legislation at this point, I'mhappy

10 CHAI RVAN WEATHERWMAX: O not, you' re saying 10 to answer those.

11  you want themto be. 11 OOW SSIONER PILLON  Should we quit our day

12 JCE CRAJEC. No, I'msaying that they need 12 jobs because of the per di emincrease?

13 not be accredited. 13 CHAI RVAN VEATHERMAX: | don't think you better

14 CHAI RVAN WEATHERMAX:  Only on cobal t. 14 do that.

15 JCE QRAJEC (nly on cobalt. 15 A question for you or John because | don't

16 CHAI RVAN WEATHERMX: Do | hear a notion? 16 remenber. This was a bouncing ball, no pun

17 COW SSIONER LIGHTLE | so nove. 17 intended. But 1540 just sinply said they' |l |ook

18 COWM SSI ONER SCHENKEL:  Second. 18 at it but not before 2021.

19 CHAl RVAN VEATHERMWAX:  Second. Al those in 19 M5, ELLINGADXD M. Keeler would certainly be

20 favor say "aye." 20 able to give you nore of the specifics than | can.

21 THE COW SSION "Aye. " 21 Wat | cantell youis it allows them-- | mean,

22 CHAl RMAN VEATHERMAX:  Ckay.  Now, nunber 11. 22 they have the option to do that, but they have to

23 M. ELLINGADXD  Thank you, Chairmnan. 23 get prior approval fromthe Gam ng Commi ssion.

24 During this legislative session, there were 24 John, are there any other restrictions on

25 three bills that had or may have a direct inpact on 25 that?
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1 MR KEELER No, it's discretionary with the 1 want to participate and woul d want to cone to

2 Gmng Gommi ssi on. 2 Indiana. Ve were really hitting promotions hard

3 COW SSIONER PILLON  WIT this conme back up 3 and trying to attract new people to Indiana.

4  next year? 4 Unhfortunately in 2012, the |egislature enacted

5 MR KEELER Conmissioner Pillow you never 5 achange to the statute that capped how certain

6 know what happens in the |egislature. 6 nonies coul d be spent fromthe breed devel oprent

7 COW SSI ONER LIGHTLE:  Good answer . 7 funds. That change said that not nore than

8 CHAl RMAN WWEATHERWAX:  Conmi ssi oner MeCarty. 8 two percent of the nonies deposited into the funds

9 COW SSI ONER MOCARTY: | ' ve been on the road a 9 during the previous fiscal year could be used for

10 lot. Let me understand this. So the table ganes 10 adninistrative expenses, including narketing.

11 issue can be brought to the Gam ng Gommission for 11 Wen you factored in the existing

12 approval, disapproval beginning in the year, 12 admnistrative expenses the Commission already had

13 somewhere out in the distant future? 13 for the adninistration of those breed devel opnent

14 MR KEELER That's correct, Conm ssioner 14  prograns, it left very little nonies left over for

15 MCarty. The statute was anended so that the 15 rmarketing. And it severely limted the amount of

16 racetrack casinos nmay have ganbling ganmes if 16 noney available for us to do any type of marketing.

17 authorized by the Gaming GConmission, but we can't 17 So we fast forward to 2015. The 252 increases

18 apply for that until 2021. 18 the funds available changing fromtwo percent to

19 COW SSI ONER MOCARTY:  But even the 19 four percent. The net effect of this is that it

20 establishment of, establishing that they woul d 20 wll be approxinately 430,000 conbined fromthe

21  begin in 2021 was vetoed; is that right? 21 three breed devel opnent prograns to be utilized for

22 M. ELLINGADXD That wasn't. The vetoed bill 22 marketing.

23 was House Bill 1270. 23 I'mextrenely excited about this. | truly

24 COW SSI ONER MOCARTY:  And did not contain 24 believe that our three breed devel opnent prograns

25 that. 25 are one of the best kept secrets in racing. Each
Page 90 Page 92

1 M. ELLINGADD  Correct. 1 programhas great benefits. And they are already

2 COW SSI ONER MOCARTY:  So it can be discussed 2 producing amazing results. |'mexcited to see what

3 in 2021. 3 weecandoif we get awareness out and can really

4 MR KEELER That's right. It's on the books. 4 pronote the programand continue to build our

5 And, certainly, Ganing Cormission will have 5 quality.

6 discretion. And there are four or five factors 6 I think with these funds, we can do even

7 they are required to consider, like the econonic 7 better than what we have been doing. W& nust

8 devel opnent that woul d come fromthat, number of 8 continually strive to growand to inprove the

9 jobs, tax revenue. 9 programs. Over the past few nonths, |'ve been

10 COW SSI ONER MOCARTY:  Thank you. 10 working with different organizations to get a

11 CHA RVAN VEATHERMAX:  It's a delay. Al 11 nmarketing strategy in place. 1've net with

12 right. Lea, thank you so much for that update. It 12 industry stakehol ders, such as the horsenen' s

13 was inportant because Senate Bill 252 gives us a 13 groups and racetracks to assess their thoughts on

14 serious responsibility to help promote the 14 what they see our target shoul d be.

15 business. Jessica is going to share with us what 15 Gomng fromthese neetings and di scussions, |

16 sone of those are and what you're doing. 16 have deternmined there are three prinmary areas we

17 JESSI CA BARNES:  Thank you. | wanted to start 17 need to focus. Marketing shoul d be aimed at,

18 by giving alittle bit of history of what we've 18 obviously, increasing the econonmc inpact of the

19  done pronotion wise with the breed devel opnent 19  breed devel opnent prograns to the state of Indiana.

20 fund. Wien the slots were approved back in 2007 20 And we do this by increasing visibility and

21 and inplemented in 2008, all three of the breed 21 awareness of our program attracting quality

22 devel opment committees by 2009 had real ly ranped up 22 training and racing operations.

23 what they were doing with marketing and pronotions. 23 In doing this, we have to account for the

24 V¢ felt that our programs were sonething of 24 various factions of our industry, which gets quite

25 value. That people, if they knew about it, woul d 25 conplicated when you | ook at our overall program as
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1 a whole. You have the horsenen, which consist of 1 out there.
2 owners, trainers, breeders, stallion owers. And 2 | know that Wsh TV is going to be doing a
3 then you have the racetracks which consist of the 3 live broadcast fromthe Indiana Derby this weekend.
4 product we're putting out there for the bettors and 4 And there's also nore broadcasts schedul ed
5 the participants. 5 throughout the year. It also includes appearances
6 So we have been careful |y considering howto 6 onlIndy Live, Indy Style, the television show here
7 dothat. Qur approach will include partnerships 7 inIndianapolis, and then al so have sorme digital
8 with the racetracks and horsenen's groups, as wel | 8 things for us to do.
9 as partnership with other state agencies, such as 9 CHAl RMAN VEEATHERWAX:  Conmi ssi oner Pi | | ow.
10 the Departnent of Agriculture or Indiana Econonic 10 COW SSIONER PILLON | know that we are
11 Devel oprent Cor porati on. 11 concentrating on the Wsh TV, but are we in the
12 | feel that we nust move our programinto the 12 future thinking of maybe buying air tinme in
13 digital era. V¢ have to cone into this century. 13 Illinois, Chio, Kentucky?
14 Everybody is digital. V& have to have a digital 14 JESSICA BAR\ES: | think that could nore than
15 presence, which includes social nedia sites and 15 be considered. | think we have to target those
16 digital marketing. | think all of these efforts 16 states, especially the ones that are having
17 conbined will help us tell the story of our breed 17 trouble. Indiana's racing industry is facing
18 devel opnent prograns and hel p attract people to 18 problens right now | think they are a great
19  Indiana. 19 narket to look at and to attract people to come
20 It's already happeni ng wthout the marketing 20 here and spend dol | ars.
21 out there. | know of two instances this past year 21 CHAl RVAN WEATHERWAX:  For  Conmi ssi oner
22 where Standardbred racing operations have picked up 22 MCarty's benefit, he maybe doesn't know some of
23 and moved fromlllinois, sold their farns and 23 this background of what becane a part of 252. The
24  decided to have Indiana as their hone base. These 24 General Assenbly is watching what we're doing.
25 are just racing operations. | think we can nove 25 They're putting some noney on the table, and they
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1 that into breeding farns and get other people here 1 expect results because this is a real big
2 in Indiana. 2 permssion, latitude for us to do everything we
3 As | said, I"'mstill working on the entire 3 can. W& have to nake the most of what we can with
4 narketing strategy. That's just a glinpse of where 4 this, | call it noney that we can use that's kind
5 we're going. 5 of like newnoney. It's 433,000. But she's got to
6 CHAl RMAN VEATHERMAX:  Can you share with us 6 divide that up between all three breeds.
7 things we are working on, specifically on the 7 V¢, the Commission and Jessica, wll work
8 television side? 8 together to come up with what's the best use of
9 JESSI CA BARNES:  Yes. W're looking at a 9 that noney.
10 partnership with the racetracks with a programwith 10 JESSI CA BARNES: |'mtrying to look at ways of
11  Wsh TV. I'msuper excited about that. Brian nmay 11  how can we nost maxi mze those dollars. How can we
12 want totalk alittle about it. 1 knowthey have 12 naximze that and get the nost bang for our buck.
13 already entered into the agreement with that. | 13 CHAl RVAN VEATHERMAX: V@' ve al ready wor ked,
14  want us to be a part of it so we can get the 14  Conmissioner Pillow all of usintryingto
15 nmessage out about what else racing is for Indiana. 15 cooperate. Mybe do a partnership with the
16 The tracks have very specific -- you know, 16  Department of Agriculture, Lieutenant Governor,
17 racing is there on the tracks and going on. | 17 tourism Jessica is already working with Centaur
18 think there's a lot of people that don't understand 18 to capitalize on their television exposure. They
19 that it doesn't stop there. That thereis a 19 have a huge advertising budget. Qurs is peanuts
20 trickle-down effect to breeders, stallion owners, 20 conpared to theirs, but we have to nake the nmost of
21  hay producers, veterinarians, truck deal erships, 21 what we have. That's what she's trying to do.
22 trailer dealerships, all of those things. 22 Thank you, Jessica.
23 | think when breed devel opment partners with 23 Ckay. Nunber 13, Holly, this is review of the
24 the tracks on this, we frombreed devel opment can 24 Commission's rulings.
25 send that information also and get that information 25 M5. NEWELL: Yes, sir. You have the rulings
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1 fromApril through June in front of you. | think 1 ninor infraction.
2 the primary thing to note is that this includes ten 2 OOW SSI ONER SCHENKEL:  The point is,
3 medication rulings, all of which were generated 3 M. Chairman, that we might not have seen as nmany
4 fromlindustrial after they took over our drug 4 drug violations had we not had the quality
5 testing contract. | think it really shows that 5 assurance program
6 transition and how effective and successful it has 6 CHAl RVAN WEATHERWAX:  Very good.
7 been for us. |'mhappy to answer any question you 7 COW SSI ONER MOCARTY:  There are two in here
8 mght have about any of the rulings. 8 of some duration of suspension, one about five
9 CHAl RMAN VEEATHERMAX:  So real Iy -- 9 nrmonths and one for basically a year. Do you
10 COW SSI ONER PILLON  (ne quick question. |'m 10 renenber the fact situation for those?
11  sorry. @ ahead. 11 MB. NEWELL: The first one you are referring
12 CHAl RMAN VEEATHERMAX: | was just saying, a |ot 12 to was the Ronald Raper. That was a settlenent
13  of these don't deal with drugs, but they deal with 13 agreenent that the Comm ssion approved | ast
14 whipping, and all kinds of different reasons they 14 neeting, | believe. You were absent.
15 can get cited, driving infraction, jockeys 15 COW SSI ONER MOCARTY:  The other one is Julio
16 requirenents. | don't know what that is. Wat's 16 Al manza.
17 the word jockey requirenments nean? 17 JCE GRAJEC  You might remenber that one
18 MB. NEVELL: Joe. 18 better than | do.
19 JCE QRAJEC  Wiich one are we on? 19 MB. NBVELL: Yes. M. Alnanza is a Quarter
20 COW SSI ONER SCHENKEL:  There's a nunber of 20 Horse trainer. And he violated our rule regarding
21  them 21 programtraining. So what that neans is that he
22 M5. NEWELL: They do failure to honor ride. 22 was setting hinself out as the trainer of horses
23 JCE QCRAJEC. That coul d be, what often 23 when he was not, in fact, the trainer of these
24 happens is they'|l accept a nount, then they'll 24  horses. It's a pretty serious charge.
25 call inand not fulfill their obligation. |'mnot 25 CHAI RVAN WEATHERMAX: Vel |, do we have to do
Page 98 Page 100
1 surethat's what it is, but that's what it could be 1 anything, Lea, as far as this?
2  because that happens often. 2 MB. ELLINGADXD Np, it's just a review
3 CHAI RVAN WEATHERMX:  So how many of these -- 3 CHAI RVAN WEATHERWAX:  Thank you, Holly.
4 | don't see that many that are drug rel ated. 4  MNunber 14, is that Jessica again?
5 M5. NEWELL: You have five pages of rulings, 5 JCE GRAJEC  I'I| start 14 off, but | woul d
6 and there are ten that are drug related. It's 6 like to have presiding judge Mke Hall appear
7 certainly not the najority, but | do think it's 7 because 14 is --
8 telling. 8 CHAI RMAN VEATHERWAX:  That' s the ener gency
9 CHAl RMAN VEEATHERMAX:  |'s that nore than you 9 ruleregarding fair start pole, which | had to
10 would see by this point in tine? 10 learn what that was because that's an inportant
11 JCE GQRAJEC.  This is pretty mich average. Ve 11 part of the race, | guess.
12 often, we talk so often when we get together about 12 JCE QRAJEC |'ve been very reluctant over
13 drugs and drug testing, but our rule book is over 13 the last fewyears to bring a rule amendnent to the
14 200 pages. And it reads |ike the fine type on an 14  Conmission nid race neet. Qur routine is to try to
15 insurance policy. And there's a lot of stuff in 15 get those knocked of f during the of f-season so we
16 there. 16 start fresh, and everyone knows what the rules are
17 And there are a lot of rules that deal with 17 before the neet begins.
18 the running of the race, |icensing requirenents. 18 | made an exception of putting this one on the
19  And we have three individuals, we've got three 19 agenda based upon input | received fromour judges
20 judges at the Standardbred track. W& have three 20 and the horsenen and the track. This particular
21 stewards at the Thoroughbred track. And they're 21 ruleis the brain child of this gentleman here,
22 responsible for regulating the race meet on a 22 presiding judge Mke Hall. He cane to me and said
23 day-to-day basis. Mst of these are relatively 23 wereally need this. It's a good thing.
24 small potatoes. Wen you see a fine, and you see a 24 And after he said that, | said, well, how does
25 fine of $500 or |ess and no suspension, it's a 25 the rest of the industry feel about it? And it
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1 turns out that the horsemen are for it. The track 1 have to turn around and go back.
2 isforit. 2 So it mght not seemlike nuch of a deal, but
3 | thought | would make this one an exception 3 first of all, the horse that ran made the break in
4 to our policy about putting things on md racing 4 the first place gets another chance to go. But it
5 season for a rule just because it's one that | 5 upsets three or four of the other horses because
6 think helps the betting public. And there's going 6 they'reready to go at that tine. So what you have
7 tobe as far as | know, no objections fromthe 7 thenisinthe old days, it mght be two or three
8 industry, in fact, nothing but support. So that's 8 or four recalls all started by the first horse.
9 why you are looking at sonething that's a rule 9 So years ago they decided to take that rule
10 amendrent in July. 10 out. There would be no nore recalls for breaking
11 CHAI RMAN VEEATHERWAX:  Judge, can you pl ease 11  horses. WlI, that was all right except for sone
12 tell us what this neans as far as fair start. 12 of the people that bet on the horses said, well,
13 MKE HALL: I'Il try to. First of all, | just 13 why shoul d you take that away fromus. W& are
14 wanted to ranble on a second before | got started 14 getting a bad deal.
15 on that. Anyone that knows me knows | like to 15 So Canada came up with the fair start pole in
16 ranble. 16 Ontario. And | think it originated fromthey had a
17 Regardl ess, | was last here in March and net 17 Dbig stake race. And a horse caused a recal |
18 all of you before we started our neet. W are 18 because it was running and acting crazy. Then they
19  hal fway through the neet. | can say | have worked 19 turned the field. And by the tinme they got it
20 in many other jurisdictions; New York, 20 started, two or three of horses and one of the
21 Pennsylvania, Chio, Canada, Florida, Maryland. And 21 favorites was so wound up that they were crazy, and
22 so far, this is the nost progressive and 22 they couldn't race.
23 forward-looking racing conm ssion and executive 23 So they devised a plan of we'll put a pole a
24 director and staff that | have ever worked with. 24 certain distance before the starting line. Andif
25 I've been told a fewtines that sonething | 25 any horse is off stride and doesn't reach that
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1 sayis fromthe east coast bias. |'mtrying to get 1 particular pole before the horses are rel eased at
2 less of beeping the horn at people and maybe 2 the start, then it wouldn't be a recall in turning
3 yelling out the window Anyway, |'macclimating 3 the whole field. That horse would just be refunded
4 very well to Indiana. 4 and declared a non-starter for wagering purposes.
5 And for nyself and the other two judges, we 5 | hope you all can understand what |'m saying.
6 are very, very happy that we are here. And we feel 6 Wen they get to this proposed fair start pole, if
7 very fortunate to be here and working with the 7 the horse hasn't reached that before the starting
8 racing coomission and staff that's as good as it 8 gate gets to the start pole, which in the case of
9 is. 9 this will be 330 feet back, then that horse woul d
10 So that being said, the fair start pole, it's 10 be refunded. And everyone that wagered on them
11 apolicy that | first learned about when I was 11 gets their noney back. And the rest of the horses
12 working in Canada. And just to give a quick 12 aren't affected by it.
13 history review of how racing goes with breaking 13 There's two big concerns. (ne is that the
14 horses, Standardbreds, you know they have to stay 14  bettors think they are getting a fair deal, which
15 on their particular stride, either pacing or 15 they are. It's afair deal. To be 330 feet back,
16  trotting. 16 the horse really has to do something stupid.
17 Years ago there used to be arule that saidif 17 Sonetines you'll see a horse coming to the gate,
18 a horse goes off its stride when they' re behind the 18 it'll just be hopping like a rabbit. And in that
19 gate before they reached a certain pole, whichis 19 case, now we can just go. Before this, the starter
20 called the recall pole, they would basically start 20 would say we've got to turn them W have a bad
21 over. So what they would do is they get all the 21 acting horse. Nowthat horse is out and the rest
22 horses behind the gate, and they woul d be heading 22 of the horses aren't affected so that everyone gets
23 towards the start. And before they got to the 23 their noney back.
24 recall pole, nunber two goes off stride. So the 24 The only push back that you woul d ever see, |
25 starter turns the lights on on the gate. They all 25 think, is maybe from managenent, but the managenent
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1 at Hoosier Park -- and |'mspeaking for them now -- 1 CHAl RVAN WEATHERMAX:  So | understand this,

2 they love racing. And R ck More, he's up there 2 thiswll be before the starting gate point, but

3 every night. And he loves racing. And he wants to 3 those horses have to be on gait before they get to
4 give the bettor a fair chance. 4 the starting gate pol e?

5 So when | spoke to himabout it, | said, you 5 MKE HALL: Not on gait, they just have to

6 know there's going to be sone refunds. Yeah. | 6 reachit. Before the starter says go, they have to

7 said but in ny mnd whenever you refund sonmebody 7 bewithin 330 feet of the start line or else they

8 $10, they bet 20 back because, wow, we got a good 8 are not going to be refunded.

9 deal onthat. R ck had the sane thoughts and so 9 CHAl RMAN VEATHERMX: Al these peopl e know
10 did the horsenen's organi zation with Jack. They 10 this. They knowthe rules of the fair start pole,
11 all thought that it's a good idea because it 11 all the horsenen, all the drivers.

12 doesn't disrupt the rest of the race, and it gives 12 MKE HALL: We'Il give thema lesson on it.
13 the betting public a fair shake. 13 CHAI RVAN WEATHERWAX:  They naybe don't know
14 And | believe that the publicity fromit will 14  about all about it yet?
15 be tremendous for Indiana racing. W can put up a 15 MKE HALL: No, | don't think they do. Sone
16 bhig story in the trade nmagazine, the fairest state 16 of themthat have raced in Canada woul d know it,
17 of all Indiana, sonething like that. 17 but it's fairly sinple.
18 | don't see any problens with it. And | think 18 JCE GRAJEC  MKke, do you know of any ot her
19 it's areally good thing for racing. | don't think 19 state in the country that has a rule that applies
20 there is anyone that will have an objection. 20 to fair start?
21 CHAl RVAN VEATHERMAX:  That's why it's an 21 MKE HALL: No. | proposed this five years
22 emergency rul e because you want to do this as soon 22 ago in Pennsylvania. It just sat there. |
23 as possible. 23 actually wote an article about it. | got alot of
24 COW SSI ONER SCHENKEL:  So woul d this start 24 responses back that that's a great idea, when are
25 tonight? 25 you going to put it in.

Page 106 Page 108

1 JCE CCRAJEC No, it starts -- Lea can speak 1 JCE QCRAJEC.  You can sit down and work with

2 towhenit starts. 2 Jessica on the press release this afternoon.

3 M. ELLINGAOCD: It starts as soon as it's 3 MKE HALL: Yes.

4 filed with Legislative Service Agency so usual ly 4 JCE QRAJEC  Put the fairest of all in there.

5 the next day. 5 CHAl RVAN WEATHERWAX:  This will be a pole big

6 CHAl RMAN VEEATHERWAX:  You're trying to do it 6 enough that spectators will see it?

7 before this big weekend? 7 MKE HALL: Yeah, | nean, if we have any extra

8 MKE HALL: | don't know about that. 8 yellow paint, sonething bright that everyone can

9 JCE GCCRAJEC. V¢ have to get the pole in. 9 seeit. Imediately if a horse doesn't make it to
10 MKE HALL: The pole's there, but we need to 10 that pole, we'll put up the inquiry sign on the
11 paint it and put fair start pole. 11  board so people aren't throwing their tickets on
12 COWM SSIONER SCHENKEL: It will be within 12 the ground. The people, the bettors are going to
13 days. 13 learn that, oh, that horse mght not have nade the
14 MKE HALL: Yeah, it will be within days. And 14  pole. Sonetines they're going to be happy, and
15 what we don't want is we had a case earlier this 15 sometines they' re not when he's five feet past it,
16 year where a horse wouldn't trot so they had a 16  but you have to have a point somewhere.

17 recall for him They turned himaround. You can 17 CHAI RVAN WEATHERWAX: It sounds |ike a uni que
18 see a coupl e of the other ones are getting pretty 18 idea.

19 hot. They went to the gate again, and he woul dn't 19 COW SSI ONER SCHENKEL: | nove approval .

20 trot again. So there's two tines. 20 COW SSIONER LIGHTLE: | love it as a former
21 He scratched. He's gone off the track. Then 21 owner of Standar dbreds.

22 they line themup again. First tw favorites went 22 CHAl RMAN WEATHERMAX: Do you want to make a
23 off stride at the start because they were disrupted 23 second?

24 by the two recalls. That's what we don't want to 24 COW SSIONER LIGHTLE  Yes, | will nake a
25  happen. 25 second. | think it's a great idea.






Pages 109..112

Page 109

Page 111

1 CHAl RVAN VEATHERWAX:  Questions? Al those in 1 Indianapolis. And the second, who is with us
2 favor say "aye." 2 today, is Dale Pennycuff, who is a second-year
3 THE COW SSION "Aye. " 3 student. Both have been exceptionally hel pful.
4 CHAI RMAN VEEATHERWAX:  Thank you, M ke. 4 Mst of the research you see before you that
5 Last but not |east, consideration of 5 originated fromne has actually originated from
6 readopting admnistrative rules scheduled to 6 them
7 expire. | thought we had reviewed every rule 7 CHAl RVAN WEATHERWAX:  Thank you for your hel p.
8 possible. 8 kay. |If thereis no other further business to
9 MB. ELLINGADXD It seens |ike that. There 9 come before the Commission, we are adjourned.
10  were 900 sone but nagically, no. Adninistrative 10 (The Indiana Horse Racing Commi ssion meeting
11 rules autonatically expire on the first day of the 11  waes adjourned at 11:32 a.m)
12 seventh year after they're adopted. In Indiana 12
13 Code 422 established a process that allows an 13
14 agency to readopt rules, those rules that are 14
15 expiring wthout changes. That's the process we 15
16 followed for these two rules. 16
17 This year the following rules are schedul ed to 17
18 expire: 71 |AC6-1-2 regarding prohibitions on 18
19 clains, and 71 1AC 14-1-2 regarding the definition 19
20 of Indiana sired. There is one other rule that's 20
21 scheduled to expire, but staff anticipates there 21
22 will be a change nade to the rule before it expires 22
23 so we're holding off on readopting that rule at 23
24 this point. 24
25 Accordingly, we respectfully request that the 25
Page 110 Page 112
1 Commission adopt without changes 71 | AC 6-1-2 and 1
2 711AC14-1-2. As always, |'mhappy to answer any STATE OF | NDI ANA
3 questions you may have. 2 COUNTY OF JGHNSON
4 CHAI RVAN WWEATHERWAX:  Thank you. There will 3
5 be no public policy changes to those rules. 4 | Robin P. Martz, a Notary Public in and for
6 M5, ELLINGADXD No, the rules will stay 5 said county and state, do hereby certify that the
7 exactl y the sane. 6 foregoing natter was taken down in stenograph notes
8 CHAl RVAN VEATHERWAX: Wt hout furt her 7 and afterwards reduced to typewiting under ny
9 di scussi on, do | hear a notion? 8 direction; and that the typewitten transcript is a
10 OOW SSI ONER MOCARTY: | nove for said rul es 9 true record of the Indiana Horse Racing Conmi ssion
11 71 IAC6-1-2 and 71 | AC 14-1-2 readoption wi t hout 10 neeting;
12 changes. 11 - | dolfurt her certify that | a-m a disinterested
12 person in this; that | amnot a relative of the
13 GOWM SSI ONER LI GHTLE: Second. 13 attorneys for any of the parties.
14 GHA RVAN VEATHERWAX: Al those in favor say 14 IN W TNESS WHEREOF, | have hereunto set ny
15 “aye." 15 hand and affixed ny notarial seal this 30th day of
16 THE COW SSION "Aye.” 16 July 2015. . .
17 CHA RVAN VEATHERWAX:  They passed. | don' t 17 Aehit! WM}?
18  know of any ol d busi ness. New business, | don't 18 ot
19 think there is anything el se left to talk about. 19 .
20 MB. ELLINGADXD There is one thing | forgot ;2
21 to mention. The Conmission has been | ucky enough Job No. 98514
22 to have two really good interns this summer. Qe 22
23 of themis here today. | wanted to recognize both 23
24 of them The first is TimMIIls, wois a 24
25 first-year student at Indiana | aw school in 25
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      1          CHAIRMAN WEATHERWAX:  Good morning.  Apologize



      2     for being late.  I would like to call our



      3     Commission meeting to order.



      4          Do I have my little script here for swearing



      5     in?



      6          (At this time the oath was administered to the



      7     court reporter by Chairman Weatherwax.)



      8          CHAIRMAN WEATHERWAX:  Okay.  The agenda, first



      9     of all, you've seen and probably had a chance to



     10     look at the minutes of our April 16th meeting.



     11     Do you have any questions or comments?  Have you



     12     all looked at them?



     13          COMMISSIONER SCHENKEL:  I move approval.



     14          COMMISSIONER MCCARTY:  Second.



     15          CHAIRMAN WEATHERWAX:  We have a motion of



     16     approval.  All those in favor, say "aye."



     17          THE COMMISSION:  "Aye."



     18          CHAIRMAN WEATHERWAX:  The first item on the



     19     agenda deals with -- and, Lea, I think you're going



     20     to share this us, Indiana Horse Racing Commission



     21     versus Thomas Amoss.



     22          MS. ELLINGWOOD:  Thank you, Chairman.  You



     23     have before you a settlement agreement in the



     24     matter of the IHRC Staff versus Thomas Amoss.  You



     25     will recall that this matter was before the
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      1     Commission at the last meeting, at which time the



      2     Commission issued a final order regarding a fine



      3     and license suspension against Mr. Amoss.



      4          Mr. Amoss subsequently timely appealed the



      5     Commission's order to a trial court.  However,



      6     since that time, Mr. Amoss and Commission Staff



      7     reached a settlement that includes terms



      8     satisfactory to both parties.  Those terms are



      9     outlined in the agreement before you.  The parties



     10     respectfully request the Commission approve this



     11     settlement agreement.  I'm happy to answer any



     12     questions that I can, as I imagine are both counsel



     13     are present as well.



     14          CHAIRMAN WEATHERWAX:  Have you had a chance to



     15     review the findings?  Looks like the settlement of



     16     this went from a 60 day to a 45 day, and the $5,000



     17     fine still stands.



     18          MS. ELLINGWOOD:  Yes, sir.



     19          CHAIRMAN WEATHERWAX:  Comments, questions for



     20     the staff?  Okay.  Do I hear a motion to accept



     21     this agreement?



     22          COMMISSIONER MCCARTY:  So moved.



     23          COMMISSIONER SCHENKEL:  Second.



     24          CHAIRMAN WEATHERWAX:  All those in favor say



     25     "aye."
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      1          THE COMMISSION:  "Aye."



      2          CHAIRMAN WEATHERWAX:  It's passed.  Number



      3     two, horse racing commission in consideration of



      4     the settlement agreement in the matter of Bradley



      5     Moffit.  And, Holly, are you going to do that one?



      6          MS. NEWELL:  Yes, sir.  In your packet you



      7     have the settlement agreement between Commission



      8     Staff and Bradley Moffit.  Bradley Moffit is a



      9     Standardbred trainer who raced a horse in the



     10     seventh race on May 31, 2014.  That horse's



     11     post-race samples tested positive for darbepoetin



     12     alfa.  Darbepoetin alfa is also known as DPO.



     13     We're going to go with that because it's a lot



     14     easier for me.



     15          It is a synthetic form of EPO.  And EPO is



     16     erythropoietin.  It's a blood doping agent.  Lance



     17     Armstrong admitted to using EPO, if that kind of



     18     puts it in a separate context for you.



     19          DPO is a synthetic form of EPO.  And what



     20     these drugs do is a regeneration of red blood



     21     cells.  It's a performance enhancing drug.  The RCI



     22     classifies this as a 2A drug.  A drug with a high



     23     potential to affect performance.



     24          The executive director issued an



     25     administrative complaint last year.  And he
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      1     recommended a $5,000 fine and a 15-year suspension.



      2     However, the parties discussed the matter, and we



      3     were able to reach an agreement that has Mr. Moffit



      4     suspended for ten years with no fine.



      5          To put this in a little bit of context, the



      6     Canada commission recommended a $100,00 fine and a



      7     ten-year penalty for a trainer who had horses that



      8     tested positive for EPO.  And the RCI recommends a



      9     $100,000 fine and a ten-year suspension as well, or



     10     at least one of their boards has moved toward that.



     11          I think the executive director also wanted to



     12     talk a little about this particular drug.  It's



     13     fairly unique.



     14          CHAIRMAN WEATHERWAX:  Yes, Joe, because I've



     15     never seen a penalty or a fine this severe in my



     16     life.



     17          JOE GORAJEC:  And you probably won't see too



     18     many.  When you look at blood doping agents, EPO



     19     and its close cousin DPO, you're looking at the



     20     worst of the worst.  If there was a pyramid of



     21     drugs, EPO would sit at the top as far as the



     22     severity of the events.  And, of course, the



     23     penalty follows the severity of the offense.



     24          When you look at the RCI classification



     25     guidelines, a Class 1 is, in a Class 1 through 5







�



                                                            7



      1     system, with one being the worst, typically, a



      2     first offense would call for a minimum of a



      3     one-year suspension.  This is a drug kind of in its



      4     own category.  It's the worst of the worst.



      5          We're one of the very few jurisdictions in the



      6     country now to have called an EPO positive.  EPO



      7     positives are very hard to come by because of the



      8     fact that it doesn't stay long in the horse's



      9     system.  It can have performance enhancing effect



     10     when the horse competes but not have the drug in



     11     its system when the horse competes.



     12          So to find a positive for EPO, we have to be



     13     either very diligent or very lucky.  In this



     14     particular case, we were very lucky.  But that's



     15     not to say we aren't diligent also.  We do test for



     16     EPO.  And, like I said, we are one of the few



     17     jurisdictions in the country to have a positive



     18     test.  You're very unlikely to come across a



     19     suspension of this length again unless it is, for a



     20     positive test, unless it is EPO or a similar such



     21     drug.



     22          CHAIRMAN WEATHERWAX:  Do we test for this all



     23     the time?



     24          JOE GORAJEC:  Yes.  We focus our test for EPO



     25     in out of competition because EPO is a drug that
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      1     has a very short detection window, anywhere from 48



      2     to 96 hours.  But the effects of the drug can last



      3     for weeks.  So this was a very unusual case because



      4     it was actually caught in a post-race sample.



      5          Most horsemen who would use this drug would be



      6     smart enough not to inject a horse with the



      7     substance close to race day.  So if they're smart



      8     and they are utilizing this drug, they are



      9     utilizing it maybe a week or two prior to the



     10     horses racing.  When they do that, the drug is not



     11     in the horse's system when the horse races.  So the



     12     only way we can find it is when we test horses out



     13     of competition, when we go to the barn in the



     14     morning and draw blood and send it to the lab for



     15     special testing.  Or we go to visit a farm or a



     16     training center, and we draw blood and send it to a



     17     lab to do testing.



     18          We have a very aggressive out-of-competition



     19     testing program.  In fact, of all the commissions



     20     that do out-of-competition testing, I think we rank



     21     third in the number of samples that we collect.



     22          CHAIRMAN WEATHERWAX:  That's why we would not



     23     normally see this type of severity because you



     24     would never find this kind of problem.  I haven't



     25     seen this since I've been here.
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      1          JOE GORAJEC:  No one really knows how often



      2     this drug is being utilized.  Having said that, the



      3     fact that we have an aggressive out-of-competition



      4     testing scheme here would make one believe that to



      5     the extent it's being abused, it's most likely



      6     being abused in other states before Indiana because



      7     other states don't have aggressive



      8     out-of-competition testing programs.



      9          CHAIRMAN WEATHERWAX:  Questions from our



     10     Commissioners regarding this particular item?



     11          COMMISSIONER SCHENKEL:  I just want to make



     12     sure I understand that the revised agreement that



     13     you sent us, Lea, shows that this goes from



     14     March 18, 2015 to 2025, right?



     15          MS. ELLINGWOOD:  Yes, there was a



     16     typographical error in the original settlement



     17     agreement.  The parties agreed to the dates.



     18          COMMISSIONER SCHENKEL:  Even though this



     19     occurred in 2014, and he's been under suspension



     20     since then, right?



     21          MS. NEWELL:  Mr. Moffit was summarily



     22     suspended.  However, his summary suspension was



     23     lifted.  He has not being under suspension since



     24     the drug was detected.



     25          COMMISSIONER SCHENKEL:  He's been allowed to
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      1     participate?



      2          MS. NEWELL:  His summary suspension lasted a



      3     period of time.  And during that time, he sort of



      4     closed up his business.



      5          JOE GORAJEC:  Excuse me, I just want to make



      6     this clear.  Once his suspension was lifted was



      7     after the meet.  He was not relicensed in Indiana.



      8     So he would be eligible to compete or eligible to



      9     receive a license, but we did not license him again



     10     this year.



     11          COMMISSIONER SCHENKEL:  The other question I



     12     have is this is a ten-year suspension.  There's no



     13     monetary fine.



     14          JOE GORAJEC:  Correct.



     15          MS. NEWELL:  Correct.



     16          CHAIRMAN WEATHERWAX:  Questions from our



     17     Commissioners?  Thank you, Holly.



     18          Do I hear a motion to accept this?



     19          COMMISSIONER SCHENKEL:  So moved.



     20          COMMISSIONER LIGHTLE:  Second.



     21          CHAIRMAN WEATHERWAX:  All those in favor say



     22     "aye."



     23          THE COMMISSION:  "Aye."



     24          CHAIRMAN WEATHERWAX:  Number three, settlement



     25     agreement also with staff and Salvador Rojas.
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      1          MS. NEWELL:  I think it's Rojas.



      2          CHAIRMAN WEATHERWAX:  Who's going to do that



      3     one?



      4          MS. NEWELL:  I will.  Mr. Rojas is a



      5     Thoroughbred racehorse trainer.  He participated in



      6     the ninth race on May 17th of last year.  His horse



      7     tested positive for dexamethasone.  Dexamethasone



      8     is a Class 4C drug.  The uniform guidelines



      9     recommend no suspension for a first offense.  It is



     10     not a drug like EPO that is one that is considered



     11     performance enhancing and one that is of grave



     12     concern to regulators.



     13          However, it was a positive.  He did test over



     14     the threshold limit.  And he did avail himself of a



     15     split sample.  And the split did confirm he was



     16     over that threshold limit.  Mr. Rojas has agreed to



     17     a $1,000 fine and a purse redistribution, which is



     18     in accordance with the uniform guidelines.



     19          CHAIRMAN WEATHERWAX:  He's not suspended.



     20          MS. NEWELL:  No.



     21          CHAIRMAN WEATHERWAX:  He just has a fine and



     22     return back the purse.



     23          MS. NEWELL:  Right.



     24          CHAIRMAN WEATHERWAX:  Any questions,



     25     Commissioners?  Do I hear a motion to accept this?
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      1          COMMISSIONER PILLOW:  So moved.



      2          COMMISSIONER MCCARTY:  Second.



      3          CHAIRMAN WEATHERWAX:  We have a motion and a



      4     second.  All those in favor say "aye."



      5          THE COMMISSION:  "Aye."



      6          CHAIRMAN WEATHERWAX:  It's passed.  Item four,



      7     I guess, has been removed from the agenda.



      8          Item number five, consideration of the



      9     settlement agreement in the matter of the horse



     10     racing commission staff and Carolyn Murphy.  Holly.



     11          MS. NEWELL:  This is very similar to what we



     12     just heard with Mr. Rojas.  Carolyn Murphy is



     13     another Thoroughbred trainer.  She participated in



     14     the first race on June 6, 2014 and also had a



     15     dexamethasone positive.  So it's the same drug we



     16     just heard about.  She did test over the threshold



     17     limit.  She declined to have a split sample.  We



     18     have reached the terms of a $1,000 fine and purse



     19     redistribution that is recommended by the uniform



     20     guidelines.



     21          CHAIRMAN WEATHERWAX:  This points out the



     22     fact -- is this a therapeutic medication?



     23          MS. NEWELL:  It is.



     24          CHAIRMAN WEATHERWAX:  This is something you



     25     give the horse to make it feel better or be
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      1     healthier.



      2          MS. NEWELL:  Yes.



      3          CHAIRMAN WEATHERWAX:  But there was just too



      4     much given.



      5          MS. NEWELL:  Correct.



      6          CHAIRMAN WEATHERWAX:  These people know what



      7     the threshold is.  Do they use this drug regularly?



      8          MS. NEWELL:  Joe can probably speak to that,



      9     but I think Dex is a pretty popular drug.



     10          JOE GORAJEC:  Yes, it is.



     11          CHAIRMAN WEATHERWAX:  The world is using it.



     12     It's just you can't use too much.



     13          JOE GORAJEC:  It's usually not a dosage thing



     14     that causes people problems as far as using too



     15     much.  They administer it too close to post time.



     16     So it's a timing issue usually more than a dosage



     17     issue.



     18          CHAIRMAN WEATHERWAX:  The settlement was a



     19     thousand dollar fine.



     20          MS. NEWELL:  And purse redistribution.



     21          CHAIRMAN WEATHERWAX:  Commissioners, do you



     22     have any other questions regarding the Carolyn



     23     Murphy settlement?  Do I hear a motion?



     24          COMMISSIONER MCCARTY:  I move to approve the



     25     settlement agreement.
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      1          COMMISSIONER LIGHTLE:  Second.



      2          CHAIRMAN WEATHERWAX:  We have a motion and a



      3     second.  All those in favor say "aye."



      4          THE COMMISSION:  "Aye."



      5          CHAIRMAN WEATHERWAX:  Number six, Lea, I think



      6     you and Holly can help us with this one.  This one



      7     is a little more complicated.  It deals with



      8     conclusions of law and recommendations for Mickel



      9     Norris.  Lea.



     10          MS. ELLINGWOOD:  Yes.  Thank you, Chairman.



     11     Commission Staff issued an administrative complaint



     12     against Mike Norris on November 7, 2014.  On the



     13     26th, Bernard Pylitt was assigned as the ALJ in



     14     the matter.  Judge Pylitt held a hearing on the



     15     matter on May 6th and 7th.  And having heard and



     16     weighed all the evidence, the ALJ issued proposed



     17     findings of fact, conclusions of law, and a



     18     recommended order.



     19          On June 25th, Norris filed objections to the



     20     ALJ's proposed findings.  A prehearing order was



     21     issued by the Commission, which allowed parties to



     22     brief their positions and to make oral arguments in



     23     the matter.  Those briefs, which were filed on July



     24     7th, have been provided to you, and oral arguments



     25     will now be heard.
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      1          Each side will have ten minutes, beginning



      2     with Mr. Shanks since he has filed the objections.



      3     I will signal when you each have three, two, and



      4     one minute left.



      5          At the conclusion, the Commission will close



      6     the record and begin deliberations.  The Commission



      7     must either affirm, modify, or dissolve Judge



      8     Pylitt's proposed order or remand the matter back



      9     to the ALJ for further proceedings.



     10          I think if there aren't other questions from



     11     you, we can begin.



     12          CHAIRMAN WEATHERWAX:  Very good.



     13          MS. ELLINGWOOD:  Just to clarify, each party



     14     has ten minutes.  I think I may have said five.



     15          MR. SHANKS:  You said 10.  I would request



     16     that if I do not take the entire ten minutes, that



     17     I have at least a couple minutes for rebuttal,



     18     Mr. Chairman.



     19          CHAIRMAN WEATHERWAX:  Sure.



     20          MR. SHANKS:  I will try to make this



     21     relatively brief.  Okay.  Here we go.  Thank you



     22     very much.



     23          This is a very interesting case, as you've



     24     noticed from what you had for bedtime reading.  In



     25     brief, the staff is making a mountain out of a
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      1     molehill in this case.  There were five positives



      2     of hydrocortisone succinate.  The first result was



      3     not reported by the lab until 70 days after the



      4     first positive.



      5          Now, the Commission had anticipated things



      6     like this by rule and determined that if there were



      7     multiple positives, and there was a delay in the



      8     lab responding with the results, that those



      9     positives would be considered as one.  Now, if that



     10     rule is followed, then this case would have been



     11     done a long time ago.  And the Norrises would not



     12     have been put in the financial and emotional



     13     situation that they find themselves.



     14          Had the lab followed the contract and provided



     15     the results within five days to the Commission,



     16     many of these positives would have been avoided



     17     because there would have been an opportunity then



     18     for Mr. Norris and the veterinarian to alter the



     19     administration of the drug.  What the staff is



     20     alleging as an aggravating circumstance to justify



     21     this, what I think is a horrendous recommendation



     22     for penalty, is that there was race-day



     23     administration.



     24          You are probably familiar with that rule,



     25     within 24 hours of the first post time, not the
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      1     post time of the horse that's running but of the



      2     first post time.  Well, we had experts testify on



      3     that.  I had to go to Baton Rouge, as did Holly, to



      4     depose the toxicologist down at the University of,



      5     Louisiana State University.  And we also went to



      6     Lexington to depose Doctor Sams, who is the



      7     director of LGC.  Doctor Waterman was flown in from



      8     Denver to testify.  As you know, he's a consultant



      9     to the Commission.



     10          This has been in my opinion blown far out of



     11     proportion.  The five positives of hydrocortisone



     12     succinate in my opinion should have been considered



     13     as one.  Now, there was a sixth drug, and there was



     14     a split test on that.  And there is no issue with



     15     regard to that.



     16          One of the things that is mentioned is that



     17     Mr. Norris did not take responsibility for these



     18     drugs.  Well, he has no choice.  Under the terms of



     19     his licensure, he is responsible for the welfare of



     20     these horses as well as any drugs in their systems.



     21     One of the interesting things that came up in the



     22     hearing is that we have been trying to find another



     23     veterinarian who worked for Doctor Russell, who was



     24     their primary veterinarian, Doctor Libby Rees.  She



     25     was never able to be found.  I noticed she was
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      1     on -- her agreement with the Commission was on the



      2     agenda today, but apparently it's been removed.



      3     That was a very curious situation.



      4          But in brief, the five positives of



      5     hydrocortisone succinate should have been treated



      6     as one in my opinion.  You're going to hear a



      7     different story there.  And one of the contentions



      8     of staff is there was an intention to cheat.  Well,



      9     anytime there's a positive result, there could be



     10     implied an intention to cheat.



     11          These drugs, these medication drugs, and



     12     hydrocortisone succinate was being administered to



     13     this horse or these horses because of hives.  It's



     14     hard for a veterinarian to predict withdrawal time



     15     because of the difference in metabolism of the



     16     horses.  So it's very difficult for a veterinarian



     17     to treat a racehorse without running the risk of



     18     that substance being in the horse's body above the



     19     threshold level, if there is a drug threshold



     20     level.



     21          In this case there was no threshold level for



     22     this drug.  There was for the sixth drug.  The



     23     tests came back from LGC and also from Denver were



     24     a bit different, but the drug was still over the



     25     legal threshold.
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      1          So, again, it's our opinion based upon a



      2     standard set by the US Supreme Court with regard to



      3     reliable scientific evidence, and that's mentioned



      4     in the brief, there was no reliable scientific



      5     evidence to support the contention that there was a



      6     race-day administration.  It's all supposition and



      7     opinion.



      8          Basically, Doctor Sams was basing his opinion



      9     on a study from New Zealand of four horses.  We



     10     don't know the demographics of the horses.  We



     11     don't know their ages, their sex, anything about



     12     the horses.  It's, in my opinion, a pretty flimsy



     13     basis for imposing this kind of a sanction based on



     14     a theory of race-day administration.



     15          I will now have a seat and listen to staff's



     16     remarks.  And how much time do I have left?



     17          MS. ELLINGWOOD:  Four minutes.



     18          MS. NEWELL:  Good morning.  Commission staff



     19     asks the Commission to affirm the findings of



     20     Administrative Law Judge Buddy Pylitt, who issued a



     21     well reasoned, appropriate decision that stemmed



     22     from a thorough review of the evidence after a



     23     two-day hearing.  Both parties were given an



     24     opportunity to be heard and to offer proposed



     25     findings.  Commission Staff respectfully requests
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      1     that the Commission enter a final order consistent



      2     with Judge Pylitt's recommendation.



      3          Mr. Norris tells us the Executive Director Joe



      4     Gorajec has made a mountain out of a molehill.  In



      5     fact, Norris violated a mountain of rules and now



      6     argues that his punishment should amount to a



      7     molehill.  Throughout this process, he has refused



      8     to take responsibility for his actions.  He has



      9     lied to Commission Staff.



     10          The executive director of this agency is



     11     tasked with enforcing the Commission's



     12     administrative rules.  The impermissible medication



     13     of horses on race day is one of the most



     14     fundamental rules of racing.  Regulators know this.



     15     Trainers know this.  Each of you Commissioners



     16     knows this.  A horse cannot receive a race-day



     17     administration with the exception of furosemide.



     18          Last race meet, five Norris horses tested



     19     positive for hydrocortisone succinate, five.  Later



     20     in the meet, another Norris horse tested positive



     21     for triamcinolone acetonide in excess of threshold



     22     limits.  Six Norris horses had drug positives in



     23     2014.



     24          The Commission Staff filed an administrative



     25     complaint.  Norris requested a hearing on the
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      1     matter.  He got one.  ALJ Pylitt listened to a day



      2     and a half of testimony, including complicated



      3     testimony from chemists.  Judge Pylitt took the



      4     matter under advisement and determined that five of



      5     the Norris horses, the five that tested positive



      6     for hydrocortisone succinate, were injected with



      7     the substance on race day.



      8          Given the troublesome aspect of this case,



      9     specifically that these were race-day



     10     administrations, Judge Pylitt concluded that the



     11     penalty recommend by Executive Director Gorajec was



     12     appropriate.



     13          Accordingly, before you today is Judge



     14     Pylitt's recommended order which contemplates a



     15     three-year suspension and a $15,000 fine, as well



     16     as the required purse redistribution.  Norris



     17     objects to the recommended penalty.  In his



     18     objection, he attacks Gorajec, the science, and



     19     Judge Pylitt's decisions regarding the



     20     admissibility of evidence.



     21          Let's talk a little bit about Executive



     22     Director Gorajec and Doctor Sams.  Gorajec has held



     23     his position with the Indiana commission since



     24     1989.  He is one of the longest-standing executive



     25     directors in the industry.  He is thought to be the
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      1     longest-standing agency head in Indiana.



      2          Gorajec is a tough regulator.  He is a leader



      3     in the industry.  He expects participants to follow



      4     the rules.  If they don't and they get caught, it



      5     is his job to prosecute them and make a fair



      6     determination of penalties.  This is exactly what



      7     happened in this case.



      8          Doctor Sams is the lab director of LGC



      9     Science.  LGC Science was the Commission's primary



     10     testing lab in the first part of 2014.  Doctor Sams



     11     is an internationally respected racing chemist.



     12     His professional qualifications are beyond



     13     reproach.



     14          The expert that the Norrises paid substantial



     15     amount of money to testify on their behalf isn't



     16     quite so beyond reproach.  His credibility has been



     17     questioned by prior courts that have heard his



     18     testimony.  And ALJ Pylitt expressed similar valid



     19     concerns.



     20          Doctor Sams reviewed the science and his



     21     findings, and he is confident that these horses



     22     received race-day administration of hydrocortisone



     23     succinate.  I challenge you to find any credible



     24     racing chemist who wants to question Doctor Sams.



     25          Judge Pylitt reviewed the evidence.  Norris
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      1     suggests that much of Doctor Sams' testimony



      2     shouldn't have been considered in light of the



      3     Supreme Court case on scientific evidence.  While



      4     that case does apply in administrative hearings, it



      5     is not the sole guidance for the issue of



      6     admissibility of scientific evidence.



      7          Judge Pylitt was clear about the more flexible



      8     nature of administrative proceedings with respect



      9     to evidence.  The judge rightfully and thoughtfully



     10     considered Doctor Sams' testimony and the research



     11     upon which Doctor Sams relied in reaching the



     12     conclusions that the Norris's hydrocortisone



     13     succinate positive were a result of race-day



     14     injection.



     15          Now, let's talk about Norris.  He refuses to



     16     take responsibility.  Yes, there is a trainer



     17     responsibility rule that requires that he take



     18     responsibility, but he has yet to truly take



     19     responsibility.  He has changed his story four



     20     times.  He wants to walk away with a wrist slap,



     21     and it's simply not appropriate.



     22          Commission Staff notified Norris of the



     23     positives last August.  At that time he expressed



     24     shock that he had drug positives at all, claiming



     25     he had no idea how this had happened.  Some time
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      1     passed, and he claimed that the horses had ingested



      2     the substance orally via a throat wash.  This was



      3     the story suggesting he was attempting to treat



      4     hives.  However, the evidence is very clear that



      5     the substance would not survive the GI tract of the



      6     horse.  And it is specifically formulated to be



      7     used as an injectable.



      8          Earlier this year, Norris hired an expert who



      9     suggested that maybe these horses had eaten their



     10     own urine-soaked hay and reingested the



     11     hydrocortisone succinate resulting in these



     12     positives.  This is implausible for the same



     13     reason.  The substance wouldn't survive the GI



     14     tract, assuming the horses would eat urine-soaked



     15     hay.  Norris's own expert even backed off that



     16     opinion at trial and acknowledged the scenario



     17     wasn't likely.



     18          Finally, Norris apparently told his own expert



     19     that the horses had received IV administration of



     20     the drug but outside of the 24-hour window.  He



     21     even gave his expert a specific dosage, one gram.



     22     This is an awfully specific recollection of how the



     23     drug got in the horse's system from a man who eight



     24     months prior was shocked by the positives and had



     25     no idea what had happened.
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      1          Mr. Norris's story changes, but his refusal to



      2     accept responsibility is constant.  It's time for



      3     Mr. Norris to accept responsibility and accept the



      4     penalty that has been appropriately recommended by



      5     Judge Pylitt.



      6          The Norrises also want to focus on lab delays.



      7     This Commission has been well advised of the lab



      8     delays.  Commission Staff was not happy with lab



      9     delays.  Lab delays really are not at issue here.



     10     Lab delays aren't an issue when you have an



     11     intention to cheat.  Race-day administration is an



     12     intention to cheat.



     13          Mr. Shanks is correct about the rule he cited.



     14     However, that is not a mandatory rule.  Positives



     15     can be considered as one, but Commission Staff is



     16     under no duty to do that, particularly in a case



     17     like this.



     18          Norris has presented no facts of mitigating



     19     circumstances.  This is a guy who has repeatedly



     20     lied to the Commission throughout the process.  To



     21     give him relief would send a message to the



     22     regulated community they don't have to cooperate



     23     with Commission Staff, and they can lie about the



     24     circumstances of their case.  And they can still



     25     expect a reduced penalty when all is said and done.
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      1          His horses were doped on race day.  It's a



      2     serious offense, and a serious penalty is



      3     accordingly appropriate.  Commission Staff



      4     respectfully requests that the Commission affirm



      5     Judge Pylitt's recommended order in all respects.



      6     Thank you.



      7          CHAIRMAN WEATHERWAX:  Thank you, Holly.  We



      8     can ask questions of anybody.



      9          MS. ELLINGWOOD:  You certainly can.



     10     Mr. Shanks has asked for the opportunity to



     11     approach the Commission one more time.  He has a



     12     time limit of four minutes.  I don't know if you



     13     want to afford Miss Newell the same opportunity.



     14     She has three minutes left.  You certainly are



     15     welcome to ask questions.



     16          CHAIRMAN WEATHERWAX:  I think we need to learn



     17     some things here.  I think we need to get some



     18     questions on the table.  You guys can answer them



     19     however you wish.



     20          It's important, Holly, that you brought up the



     21     fact because at first I was very much bothered by



     22     this delay in the lab.  I know that's not supposed



     23     to be the case here that we worry about.  But I



     24     guess the question is you don't get this level of



     25     detection unless you administer the drugs on the
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      1     day of the race.



      2          MS. NEWELL:  Exactly.



      3          CHAIRMAN WEATHERWAX:  That's one point.  We



      4     all know you just can't do that on race day for



      5     anything, period.



      6          MS. NEWELL:  Yes.



      7          CHAIRMAN WEATHERWAX:  The fact that you're



      8     saying the lab was 70 days late, which is



      9     horrible --



     10          MS. NEWELL:  It is.



     11          CHAIRMAN WEATHERWAX:  -- is not going to be a



     12     factor which should be weighed in the determination



     13     of this case.  Is that true?



     14          MS. NEWELL:  Yes.



     15          CHAIRMAN WEATHERWAX:  You guys are going to



     16     get a chance to rebut on that.  Other questions



     17     from the Commission?  That was one question.  I



     18     know we had problems last year a couple of times.



     19     And we've hopefully corrected that so that's not an



     20     issue anymore.  I have to kind of keep focused on



     21     five positives or six positives is quite a few.



     22          MS. NEWELL:  Yes.



     23          CHAIRMAN WEATHERWAX:  Now, dumb question, has



     24     that gentleman ever been charged with any problem



     25     before?
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      1          MS. NEWELL:  He has had a couple of issues on



      2     his RCI.  I would not characterize Mr. Norris's RCI



      3     penalty report as one that would necessarily raise



      4     concern.  He's not a problem child prior to last



      5     year.



      6          CHAIRMAN WEATHERWAX:  Was this the first time



      7     this has ever come before us with this trainer?



      8          MS. NEWELL:  Joe, did you want to say



      9     something?



     10          JOE GORAJEC:  Just going to when you're



     11     looking at this penalty and looking at delays,



     12     we've had similar such instances back in our



     13     history in the case of a Standardbred trainer named



     14     Mark P'Pool.  Mark P'Pool was a gentleman who I



     15     think he got 11 positive tests over a period of



     16     time.



     17          And we were doing an investigation on the



     18     illicit use of dexamethasone.  And we determined



     19     that horsemen were using this particular drug on



     20     race day.  And the lab was testing for this drug



     21     and reported a number of positives.  And the



     22     Commission Staff, in this case meaning me, withheld



     23     notification to the trainers in order to determine



     24     which trainers were abusing this drug and cheating



     25     on race day.
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      1          That was an intentional act on my part to



      2     withhold the notification of the drug positive.



      3     And I did it, and I did it for a good reason.  And



      4     because I did it, we were able to catch several



      5     trainers who were doing the same thing, injecting



      6     dexamethasone on race day.  When it came to the



      7     penalties, okay, Mr. P'Pool suffered a six-year



      8     suspension and a $30,000 fine, basically half of



      9     what's being proposed now in this particular case.



     10          What was interesting though is that case went



     11     to an ALJ.  It went to the Commission, and then it



     12     went to the court.  And when the court reviewed it,



     13     they made the same argument that there was a delay



     14     in contacting the trainer notifying him of the



     15     positive.  And the court was quite clear.  First of



     16     all, there's no statutory regulation obligating



     17     notification within a certain time period.  And for



     18     the reason we gave, the judge noted that that was a



     19     reasonable reason, okay, to withhold notification.



     20          So now we have an actual judge saying that not



     21     timely notifying a trainer is not cause for the



     22     case being thrown out or reconsidered.  I'm not



     23     saying the right proper legal term, Chairman



     24     McCarty, but I think it's instructive that the



     25     court has had a similar such case.
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      1          This is different in that we did not



      2     intentionally withhold notification.  We notified



      3     the trainer as soon as we got the report from the



      4     lab, but the premise is still the same.  The fact



      5     is that there was a late notification.  And the



      6     courts have already ruled that that is not only



      7     permissible, but in some circumstances, it's a



      8     smart thing to do.



      9          CHAIRMAN WEATHERWAX:  I see why you drew that



     10     parallel to a planned delay versus a natural



     11     mistake or a delay by the lab.



     12          JOE GORAJEC:  Right.



     13          CHAIRMAN WEATHERWAX:  This, because it was



     14     delayed, cannot looked at or shouldn't be looked at



     15     as any lesser of the penalties.



     16          JOE GORAJEC:  The reason for the delay is



     17     different, but the fact in both cases there was a



     18     delay.  That particular penalty, and we cited it



     19     during the hearing, that particular penalty for



     20     that trainer.  It went all the way up to the court.



     21     I think it was to the appellate court because it



     22     went through trial court and lost.  And then it



     23     went to appellate court and lost.



     24          But that penalty for that particular case,



     25     like I said, six years, $30,000 is exactly half of
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      1     what is being proposed by Judge Pylitt for this



      2     particular case.



      3          CHAIRMAN WEATHERWAX:  Commissioner McCarty.



      4          COMMISSIONER MCCARTY:  My question was what



      5     court level did this get resolved.



      6          MS. NEWELL:  It was the Court of Appeals.



      7          COMMISSIONER MCCARTY:  Indiana Court of



      8     Appeals?



      9          MS. NEWELL:  Yes.



     10          COMMISSIONER PILLOW:  I have a question.



     11          CHAIRMAN WEATHERWAX:  Commissioner Pillow.



     12          COMMISSIONER PILLOW:  Holly, tell me



     13     something.  The only concern I have is this 70 days



     14     late.  I know we kind of got in the middle of all



     15     that, and it's been dealt with before.  How many



     16     different things can happen?  How many hands does



     17     it go through in that 70-day period?



     18          MS. NEWELL:  To the extent you're concerned



     19     maybe about chain of custody, is that what you



     20     mean?



     21          COMMISSIONER PILLOW:  Yeah.  Attorney Shanks



     22     is saying these should be considered as one in all



     23     five.  Then we're talking about 70-day delay.  I'm



     24     trying to make a correlation on that.



     25          MS. NEWELL:  Doctor Sams testified at the
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      1     hearing that LGC received these samples.  They were



      2     in serum, blood.  And they sat in their freezer



      3     storage until they did the testing they needed to



      4     do.  So there was no time window during which any



      5     additional hands were on the samples.



      6          Arguably, the delay helped Mr. Norris because



      7     the research indicates that the level of



      8     hydrocortisone succinate that can be detected in



      9     serum rapidly deteriorates as that blood sits.  The



     10     levels that LGC found 70 days later were likely far



     11     lower than the levels they would have found had



     12     they been able to test that blood pursuant to our



     13     contract terms, which would have been within a week



     14     or so.



     15          COMMISSIONER PILLOW:  Were they above the



     16     level of incrimination at that point when they



     17     actually tested them?



     18          MS. NEWELL:  Yes.  Hydrocortisone succinate is



     19     not a threshold drug.  You can have none of this in



     20     the horse, period.  And the levels of detection for



     21     all five horses were -- I don't have the numbers in



     22     front of me.  But it was every single horse they



     23     tested, they found enough for Doctor Sams to be



     24     confident that this was the result of race-day



     25     administration.
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      1          COMMISSIONER PILLOW:  So if we don't have



      2     thresholds, what do we base this on?



      3          MS. NEWELL:  The lowest limit of detection is



      4     how the labs work this out.  So it's basically



      5     whatever the technology will allow them to find.



      6          CHAIRMAN WEATHERWAX:  There's no way he should



      7     have any of this.



      8          MS. NEWELL:  Correct.



      9          COMMISSIONER PILLOW:  That's where I was



     10     trying to get to.



     11          CHAIRMAN WEATHERWAX:  Can I ask one more



     12     question?  Why does Attorney Shanks say all five of



     13     these should be considered one?



     14          MS. NEWELL:  He is pointing to the rule that



     15     does state there are circumstances where a trainer



     16     may not receive notification.  If you have a



     17     trainer who is trying to do the right thing -- for



     18     instance, let's take Rojas and Murphy.  They were



     19     the trainers with the settlement agreements you



     20     considered earlier.  Dexamethasone positives.



     21     Therapeutic drug.



     22          Neither of them had two positives, but if they



     23     had had two positives and hadn't been notified of



     24     the second one, you look at that therapeutic drug,



     25     and you say they probably would have changed their
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      1     training regime had they been notified of the first



      2     positive.  And the second positive wouldn't have



      3     happened.



      4          But you look at that in light of the fact that



      5     it's a therapeutic drug, and it doesn't appear to



      6     be an intention to cheat.  The distinction here is



      7     you have an intention to cheat.  You're injecting a



      8     horse on race day.  It's a violation of one of the



      9     most fundamental rules of racing.



     10          COMMISSIONER SCHENKEL:  As I understand it,



     11     that's a may consider them as one, not a shall.



     12          MS. NEWELL:  Yes.  Correct.



     13          COMMISSIONER SCHENKEL:  I know that's an



     14     important distinction.  Thanks.



     15          CHAIRMAN WEATHERWAX:  Okay.  That helps me.



     16     Any other questions, Commission, before we hear the



     17     last closing?  Okay, John.



     18          MS. ELLINGWOOD:  Mr. Shanks, you have four



     19     minutes.  I'll do the countdown three, two, one.



     20          MR. SHANKS:  I hope I can address all of these



     21     in four minutes.  Commission alleges that



     22     Mr. Norris has not taken responsibility.  I don't



     23     know what he has to do to take responsibility.  He



     24     has responsibility as a licensed trainer.  There's



     25     no issue there.  He has no choice.
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      1          Doctor Sams, in his deposition, and I believe



      2     also at the hearing agreed that de Kock study that



      3     was done out of New Zealand years ago on four



      4     horses didn't meet the standards of reliable



      5     scientific evidence as established by the US



      6     Supreme Court in a case called Daubert, which has



      7     sort of been ignored.



      8          In the beginning, Mr. Norris really was so



      9     frustrated.  And he really didn't know how the



     10     horses got this in their system because he wasn't



     11     the one that normally took care of the barn.  But



     12     he's still responsible.



     13          This was a therapeutic drug.  And I believe



     14     there's a mention in both the brief and the



     15     objection about this being a therapeutic drug for



     16     the treatment of hives.  Now, Doctor Waterman would



     17     argue that, well, this isn't a drug that's normally



     18     used when treating hives.  Well, that's one



     19     veterinarian's opinion.  It was prescribed by a



     20     licensed veterinarian to treat hives.



     21          Mr. Norris does not have a history of



     22     misbehavior with regard to the administration of



     23     drugs.  We can look at his RCI record.  He's had



     24     some very minor violations, as most trainers do.



     25          The P'Pool case is completely different on its
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      1     facts.  The fact that there is no rule with regard



      2     to when lab results must be disclosed to a trainer,



      3     I think is wrong.  I think there needs to be



      4     integrity in the system so the trainers are



      5     notified when there is a positive.  A 70 delay is



      6     absolutely unreasonable.  It's incompetent.



      7          Had Mr. Norris been given the notice -- again,



      8     as Mr. Gorajec said, they didn't withhold those.



      9     They couldn't give him those even if they wanted to



     10     because of the incompetency of the lab.  The P'Pool



     11     case is completely different.  If you look at the



     12     Court of Appeals opinion, it doesn't really in my



     13     opinion deal with this kind of a situation.  They



     14     were investigating other trainers based upon the



     15     conduct they were seeing out of Mr. P'Pool's



     16     horses.



     17          There is a history of the Commission treating



     18     multiple violations in a completely different



     19     manner than this.  That is mentioned in the brief



     20     and the objection.  Much more serious drugs,



     21     hydrocortisone succinate is a level three drug,



     22     according to RCI, which is one of the drugs that is



     23     way down.  There are four levels.  This is down at



     24     the bottom.



     25          So I believe there is no evidence of intent to
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      1     cheat.  And the level of the drugs is irrelevant



      2     because as was pointed out, there is no threshold.



      3     There could have been a picogram of this in their



      4     system, and there wouldn't have been a violation.



      5     So the level of the drug is irrelevant.



      6          Again, our basis for the argument for the



      7     Commission Staff taking the position of aggravating



      8     circumstances is all based on this unreliable



      9     scientific evidence based on a foreign study of



     10     four horses, I think, back in 2009.



     11          I appreciate your attention.  I hope you've



     12     read all the materials that have been provided.



     13     And am I down to 30 seconds?



     14          MS. ELLINGWOOD:  You're at ten.



     15          MR. SHANKS:  Thank you very much.



     16          CHAIRMAN WEATHERWAX:  Thank you, John.  Okay.



     17     Commissioners, we've heard pros and cons and



     18     background to this particular case.  I have one



     19     question.  And that is:  This is a therapeutic



     20     drug, correct?



     21          JOE GORAJEC:  Yes, it's as Class 4.



     22          CHAIRMAN WEATHERWAX:  Maybe this is a dumb



     23     question but nobody is supposed to use this, but



     24     they do?



     25          JOE GORAJEC:  If you use it -- first of all,
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      1     you can't administer any drug other than Salix



      2     within 24 hours of the race.  Okay.



      3          CHAIRMAN WEATHERWAX:  I know that.



      4          JOE GORAJEC:  So the point is you can use this



      5     drug.  This drug can be used, but it can't be used



      6     within 24 hours.  And the findings both my charging



      7     document and the findings of Judge Pylitt are the



      8     same in that what was found was that these horses



      9     were given this particular drug on race day by



     10     injection.  And when you're talking about whether



     11     it's therapeutic or not, the fact of the matter is



     12     in the P'Pool case, it was dexamethasone.  That's



     13     therapeutic.  That's a Class 4 same as this.



     14     Penalty was six years and $30,000 because it was



     15     given by injection on race day.  And when you give



     16     something by injection on race day, that is an



     17     intention to cheat.



     18          CHAIRMAN WEATHERWAX:  Commissioner Schenkel.



     19          COMMISSIONER SCHENKEL:  I have a couple



     20     questions, I think, Mr. Shanks and Mr. Norris.



     21     Make sure I understand here that this was --



     22     originally you said you don't know how the drugs



     23     were administered and delivered.  And then at



     24     another point in the process, it was admitted or



     25     acknowledged that it was to treat hives.  Is hives
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      1     a common ailment amongst horses, racehorses?



      2          MR. SHANKS:  My understanding is yes.



      3          COMMISSIONER SCHENKEL:  I just thought it was



      4     kind of unusual.



      5          MR. SHANKS:  My horses never had hives.



      6          COMMISSIONER SCHENKEL:  It struck me that



      7     there would have been five horses in a three week



      8     period with hives.



      9          MR. SHANKS:  They had other horses in the barn



     10     that were suffering from hives.



     11          MRS. NORRIS:  Would you permit me to speak?



     12          MR. SHANKS:  Just relax.



     13          COMMISSIONER SCHENKEL:  I find that kind of



     14     unusual, I guess.  And then further in the process



     15     then -- well, he said at one point it was not clear



     16     how it got in there.  Then --



     17          MR. SHANKS:  It was clarified.



     18          COMMISSIONER SCHENKEL:  It was clarified it



     19     was in an oral medication.



     20          MR. SHANKS:  There were several possibilities



     21     for administration; one, injection; two, oral



     22     injection; and the third was that even if there had



     23     been an injection, say, even 48 hours before, that



     24     what Doctor Barker was saying based upon another



     25     study is that the horse could have injected some
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      1     more, and it's in the material, through eating hay



      2     the horses urinated on.  If you have horses, you



      3     know they do that.  But the fact is, there's no one



      4     saw any horse being injected within 24 hours of the



      5     race.  The whole issue of race-day administration



      6     is based upon unreliable scientific evidence all



      7     based on supposition.



      8          Mr. Norris has been very, very upset by this.



      9     He was not represented by counsel at the time of



     10     the initial interview, as I recall.  I'm second



     11     counsel on the case.  I came in after the



     12     suspension hearing.  It's been a very emotional



     13     thing for him.  So the fact that there may have



     14     been some inconsistent testimony, I'm not surprised



     15     at that.  Okay.  But that doesn't change the fact



     16     that there is no scientific reliable evidence of



     17     race-day administration.



     18          COMMISSIONER SCHENKEL:  I guess I would say



     19     that's a point of contention right there because



     20     there were experts that testified.



     21          MR. SHANKS:  And they tried very hard to



     22     discredit our expert, who is very well known, and



     23     did a good job trying to discredit him.  But the



     24     fact is even Doctor Sams agreed that the de Kock



     25     study did not meet the standard established by the
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      1     US Supreme Court.



      2          If you look at some of the history of similar



      3     cases and really a completely similar case, but I



      4     found one case where there had been seven



      5     violations, seven drug violations of drugs even



      6     more significant to racing than this.  And the



      7     penalty was very, very small.  I think it was maybe



      8     $1,500 and a 90-day suspension or something like



      9     that.  I don't have it in front of me.



     10          MS. NEWELL:  I'm going to object to this.  He



     11     doesn't have it in front of him.



     12          COMMISSIONER SCHENKEL:  I asked a question,



     13     and you answered it.  The other point that I noted



     14     in your filings in the record was that his own



     15     veterinarian testified under oath that he was



     16     probably the only trainer in Indiana that used this



     17     drug, which I just point that out.  I'm not asking



     18     you to comment on that or anything.  But to me,



     19     that's the salient point in this whole process.



     20     And it goes, George, to your question too about is



     21     this used and so forth.



     22          Thank you.  That's all the questions I have.



     23          MR. SHANKS:  If you do wish to hear from Miss



     24     Norris to answer that question.



     25          COMMISSIONER SCHENKEL:  No, thank you.  The
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      1     final comment I have, Mr. Chairman, is that while



      2     we all are chagrined, I guess, at the 70-day delay,



      3     the fact is we had a process in place.  Seventy-day



      4     delay certainly didn't exaggerate the problem.  It



      5     appears that it probably helped it in some regards



      6     or lessened the findings.  If it had been five



      7     days, it might have even been more significant.



      8          CHAIRMAN WEATHERWAX:  The fact that we heard



      9     that there cannot be any level of detection of this



     10     particular drug, I mean, that's kind of a blaring



     11     statement.  We have five cases or six cases.



     12          Okay.  Commissioners, you've heard the



     13     testimony of the witnesses.



     14          COMMISSIONER PILLOW:  One more thing.  Lea,



     15     what was the fine and suspension?



     16          MS. ELLINGWOOD:  It was $15,000 fine and a



     17     three-year suspension.



     18          CHAIRMAN WEATHERWAX:  If we vote on this to



     19     accept it, that will be the penalty.  We can modify



     20     it or cancel.



     21          MS. ELLINGWOOD:  Right.  You have got



     22     essentially four choices.  You can affirm the ALJ's



     23     proposed finding of facts.  You can modify it.  You



     24     can dissolve it, or you can remand the matter back



     25     to the ALJ for further proceedings.  You are
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      1     essentially deciding how you want to move forward



      2     on Judge Pylitt's proposed findings and recommended



      3     order.



      4          CHAIRMAN WEATHERWAX:  Judge Pylitt's here,



      5     isn't he?



      6          MS. ELLINGWOOD:  Yes.



      7          CHAIRMAN WEATHERWAX:  Commissioner McCarty.



      8          COMMISSIONER MCCARTY:  What would have been



      9     the staff recommendation if it had been a single



     10     violation or, let's say, one or even two?  How



     11     would that have impacted this $15,000 fine and



     12     three-year suspension?



     13          JOE GORAJEC:  I'm trying to recall the P'Pool



     14     case because in the P'Pool case, as I mentioned,



     15     there were other trainers.  There were other



     16     trainers who were involved in the illicit



     17     administration of dex that had fewer penalties,



     18     excuse me, fewer infractions.  I think there were a



     19     few that had one.  And I think there was one that



     20     had maybe two or three.  And the penalty was less.



     21          I think the minimum penalty was either a year



     22     or 18 months for one violation, but there is one



     23     significant difference.  In that case, initially



     24     everyone denied using dexamethasone on race day.



     25     That's something that trainers who cheat are not
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      1     prone to admit readily.



      2          In the settlement agreements that we got,



      3     other than P'Pool, they all admitted.  They ended



      4     up telling the truth.  They ended up saying that,



      5     yes, okay, we get it.  We administered dex.  We



      6     injected it on race day.  And that certainly was



      7     factored into those penalties.



      8          So they were less.  I know that they were none



      9     less than a year suspension plus a fine, but in all



     10     those cases outside the P'Pool case, those trainers



     11     took responsibility.  When I say taking



     12     responsibility, I mean telling the truth.  I don't



     13     mean to say, well, we got a rule here that says



     14     we're responsible, so we're responsible.  Taking



     15     responsibility is telling the truth.  And when we



     16     cite someone for not cooperating with the



     17     Commission, that means telling the truth.



     18          We put in a lot of resources in this case and



     19     other cases when people come to us with a story.



     20     Okay.  They come to us with a story that's really



     21     just horse manure.  And we have to prosecute that



     22     case.



     23          It takes us a lot of resources to do that, but



     24     we need to protect all the horsemen.  And we need



     25     to protect them from illicit administration of
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      1     these drugs.  But that gets factored into the



      2     penalty.  When you cooperate and tell the truth,



      3     that gets factored in.



      4          I'm sorry, that was a lengthy response to your



      5     simple question.



      6          MR. SHANKS:  Mr. Chairman, may I answer that



      7     question?



      8          CHAIRMAN WEATHERWAX:  Okay.  Go ahead, John,



      9     but I'm going to cut this off because we've got to.



     10          MR. SHANKS:  I understand.  Under 71 IAC



     11     8.5-1-7.1(d), and Holly can look it up real quick



     12     and confirm what I say is true, the minimum penalty



     13     is $1,000 and no suspension.  When you have



     14     multiple positives and there's a delay by the lab



     15     so that the trainer does not know even about the



     16     first one until the last one is over, that's the



     17     penalty.  That's the minimum penalty, $1,000 and no



     18     suspension.



     19          CHAIRMAN WEATHERWAX:  Commissioners, you have



     20     heard more than a little bit of testimony on this



     21     case.  To answer your question, Commissioner



     22     Pillow, we have to accept, modify, change, or send



     23     it back to the ALJ.  So we have -- those are the



     24     options we have.



     25          It bothers me that there was no cooperation of
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      1     telling the truth.  That -- hey, John, I'm just



      2     telling you the fact that there was five positives,



      3     that's not a good thing.  Granted, it's a level



      4     four drug.  But Commissioner Pillow, did you have



      5     some thoughts you wanted to offer?



      6          COMMISSIONER PILLOW:  No, not really.  I think



      7     one quick question as we go through this.  Holly,



      8     maybe you can answer this.  You stated that



      9     Mr. Norris told his expert that he had injected



     10     these horses.



     11          MS. NEWELL:  To be clear, Mr. Norris didn't



     12     say he had done it himself.  He did say the horses



     13     had been injected outside of the 24-hour window,



     14     and he gave the specific dosage of the Solu-Cortef



     15     that was injected.  So Mr. Norris, I'm guessing,



     16     would have suggested that his veterinarian did the



     17     injecting.  Mr. Norris did not say that he did the



     18     injection himself.



     19          JOE GORAJEC:  There is absolutely no



     20     veterinarian records to substantiate any of those



     21     injections.



     22          COMMISSIONER PILLOW:  How did we get the



     23     expert to tell us this?  Was this on the witness



     24     stand?



     25          MS. NEWELL:  Yes, I believe Mr. Norris's
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      1     expert made that statement in his deposition and,



      2     perhaps, again during the hearing.



      3          COMMISSIONER SCHENKEL:  But that was



      4     contradictory to the original explanation that it



      5     was done orally, right?



      6          MS. NEWELL:  It was.



      7          COMMISSIONER SCHENKEL:  There are multiple



      8     explanations here.



      9          COMMISSIONER PILLOW:  Okay.



     10          CHAIRMAN WEATHERWAX:  Okay.  Commissioners,



     11     questions?



     12          COMMISSIONER LIGHTLE:  You've done a good job



     13     of asking most of the questions.



     14          CHAIRMAN WEATHERWAX:  I don't know if we can



     15     learn any more of what we have to know to make an



     16     intelligent decision.  The question is do we



     17     support the ALJ's opinion and the finding of the



     18     penalty and fine?  Do you want to modify?  That's



     19     the case.  Do I have a motion?



     20          COMMISSIONER SCHENKEL:  If we get it on the



     21     floor, I'll move approval.



     22          CHAIRMAN WEATHERWAX:  I will second.



     23          Discussion?  We have a motion and second.



     24     Questions?  Call it to a vote.  All those in favor



     25     of accepting this as recommended, please say "aye."
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      1          THE COMMISSION:  "Aye."



      2          CHAIRMAN WEATHERWAX:  Passes.  So it's passed.



      3          Number seven, much more complicated.  This is



      4     a case where, pretty serious case because it's a



      5     precedent being put before us as far as the ALJ in



      6     the matter of Staff versus Ross Russell.



      7          So, Lea, do you want to share with us the



      8     background music about this?



      9          MS. ELLINGWOOD:  Sure.  I will give you some



     10     procedural background.  On October 23rd, Commission



     11     Staff issued an administrative complaint against



     12     Doctor Ross Russell.  On November 12, 2014,



     13     Chairman Weatherwax assigned Bernard Pylitt as the



     14     administrative law judge on the matter.



     15          On May 13th, counsel for Russell filed a



     16     motion to disqualify the ALJ alleging that he is



     17     biased and prejudiced against Russell, and,



     18     therefore, unfit to serve as the ALJ in this



     19     particular matter.  After reviewing the briefs, the



     20     ALJ issued a ruling in the form of a proposed



     21     finding of fact, conclusion of law, and recommended



     22     order that denied Russell's motion to disqualify



     23     the ALJ.



     24          On June 30th, Russell e-mailed his petition



     25     for review of the ruling to the Commission, a hard
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      1     copy of which followed postmarked July 2nd.  The



      2     Commission issued a prehearing order allowing



      3     parties to file briefs in support of their



      4     positions and to present oral arguments.  Russell



      5     subsequently filed a brief in support of his



      6     position, as well as objections to the ALJ's



      7     proposed findings on July 10th, that same date



      8     Staff issued their brief in support of their



      9     position as well.  Those filings have been provided



     10     to you.



     11          Commission will now hear oral arguments in the



     12     matter.  Again, each party will be limited to ten



     13     minutes.  I will signal, three, two, and one.



     14          The sole issue before the Commission at this



     15     time is whether ALJ Pylitt is able to be impartial



     16     and unbiased in his adjudication of the Russell



     17     matter.  He is also here to answer questions the



     18     Commission may have.



     19          At the conclusion, again, the Commission will



     20     close the record and begin its deliberations.  The



     21     Commission must either affirm the ALJ's order,



     22     modify it, or dissolve it, or remand the matter



     23     back for further proceedings.



     24          If there aren't any preliminary questions, we



     25     can go ahead and get started beginning with
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      1     Russell's counsel, Pete Sacopulos.



      2          CHAIRMAN WEATHERWAX:  Is this the one where



      3     you said that the time factor for filing a protest



      4     was not quite on time?



      5          MS. ELLINGWOOD:  There was an issue about it,



      6     but I believe each party is going to address it.



      7          CHAIRMAN WEATHERWAX:  That will be what we are



      8     going to hear?



      9          MS. ELLINGWOOD:  Likely.  The issue is also



     10     covered in your briefs and the memo I sent you, but



     11     I suspect each party will address it.



     12          CHAIRMAN WEATHERWAX:  After that, it's our



     13     position and responsibility to say either we're



     14     going to accept this, let this go forward to hear



     15     this whole thing today or not.



     16          MS. ELLINGWOOD:  Yes.  That's up to you.  If



     17     the Commission finds that it wasn't timely



     18     submitted, you have the opportunity to not hear the



     19     petition for review of the ruling, but we're all



     20     here, and it's an important issue.



     21          CHAIRMAN WEATHERWAX:  That's what I say.  It's



     22     my personal opinion if we're going to take the time



     23     to listen to this, we might as well say we're going



     24     to do it because why would we delay, if that's okay



     25     with the Commission.  Do you understand?
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      1          There was a time factor when everybody is



      2     supposed to go back and forth.  That's why I'm glad



      3     you're here, Commissioner McCarty, because this is



      4     the square root of law times two.  This is the



      5     ultimate lawyer's dream.



      6          The point is we can't even get to the issue of



      7     why the case is here.  It's just a matter if we



      8     want to hear it or we don't want to hear it.  We're



      9     not even talking about the merits of the case.



     10          MS. ELLINGWOOD:  We're not.  It's not



     11     appropriate for the Commission at this point to



     12     discuss the merits of the underlying case with



     13     respect to whether Doctor Russell has violated any



     14     administrative rules.  The only issue before you



     15     today is whether or not Judge Pylitt is qualified



     16     to continue on this case.



     17          CHAIRMAN WEATHERWAX:  With that, we'll go



     18     forward.



     19          MR. SACOPULOS:  Thank you.  My name is Pete



     20     Sacopulos.  I'm here on behalf of Doctor Russell



     21     today.  I want to start by saying that this is



     22     somewhat of a prickly situation to be in.  I've



     23     practiced law in dozens of courts throughout



     24     Indiana, in front of administrative agencies.  This



     25     is the only time I have ever filed something like
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      1     this and did so because I felt I simply had to on



      2     behalf of my client.  Doctor Russell's professional



      3     career is in the balance.  The Commission is



      4     seeking a 20-year suspension.



      5          By way of background, so you know, this all



      6     started with regard to an incident that allegedly



      7     occurred on September 19th of last year.  The



      8     allegation was that Doctor Russell had entered the



      9     stall of a horse that was in to race that day and



     10     administered some foreign substance other than



     11     Lasix to that horse.  That is an allegation that



     12     Doctor Russell has disputed.



     13          You should also note that there were tests



     14     taken of that horse, and those were negative.  You



     15     should also know that everyone else has said that



     16     could not occur the way that the one witness who



     17     made the allegation says it did.



     18          With that as a background, Doctor Russell was



     19     suspended the following day, September 20th.  And



     20     subsequently an administrative complaint was filed



     21     by the Indiana Horse Racing Commission staff



     22     against Doctor Russell and is pending.



     23          Also, you should know the horse in question is



     24     a horse named Tam Tuff.  Tam Tuff was trained by a



     25     trainer named Tony Granitz.  And he had an
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      1     assistant trainer named Richie Estvanko.  The horse



      2     was owned and is owned by an investment group doing



      3     business as Captain Jack Racing Stable.



      4          What has happened is that Doctor Russell has



      5     been suspended since the 20th of September last



      6     year.  He remains suspended.  He does not -- he has



      7     not had a hearing.



      8          There was a hearing in the case of



      9     Mr. Estvanko and Mr. Granitz.  And as counsel has



     10     told you, Bernard Pylitt, who is here with us



     11     today, was appointed by the Commission to serve as



     12     the administrative law judge in Doctor Russell's



     13     case.  He was also appointed to serve as the



     14     administrative law judge in Mr. Estvanko's case.



     15     He was also appointed to serve as the



     16     administrative law judge in Mr. Granitz's case.



     17     And he was also determinative of the outcome in a



     18     ruling and proposed order to your panel on the



     19     Captain Jack Stable case.  All four of these



     20     matters were in front of or have been in front of



     21     ALJ Pylitt.



     22          So on October 31st of last year, there was a



     23     hearing by the stewards in the Granitz and Estvanko



     24     case.  And in that case there was some findings of



     25     fact and conclusions of law that were then
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      1     appealed.  Those were appealed, and Judge Pylitt



      2     assigned.



      3          One of those findings was that, and let me



      4     tell you what the issue was in the hearing, the



      5     stewards' hearing.  The issue was framed, I



      6     believe, incorrectly whether or not Ross Russell



      7     injected the Granitz-Estvanko trained horse on



      8     September 19th with an unknown substance prior to



      9     the time of administration for Lasix.



     10          I believe the correct issue in that case with



     11     the trainer was whether the trainers, Mr. Estvanko



     12     and Mr. Granitz, violated the absolute trainer



     13     responsibility rule.  Be that as it may, the



     14     stewards concluded that there had been between the



     15     hours of ten and eleven on the morning of



     16     September 19th a foreign substance injected into



     17     the horse.  And that Doctor Russell had entered the



     18     stall where this horse Tam Tuff was held and



     19     administered an injected substance other than Lasix



     20     on race day.  Those were the findings of the



     21     stewards.



     22          That is important because those findings were



     23     relied on by Judge Pylitt in deciding a matter that



     24     is also before this Commission and argued involving



     25     the Captain Jack Racing Stable case.  That's where
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      1     Captain Jack Racing Stable had come before this



      2     panel saying their money, their winnings had been



      3     taken, and they wanted to be heard on this.



      4          The Captain Jack Stable counsel filed a motion



      5     to intervene in the Granitz and Estvanko case.  And



      6     they did so because they felt their rights had been



      7     violated.  They didn't have due process.  They



      8     wanted to be heard about why their purse money was



      9     being taken away.



     10          In preparing a proposed order denying the



     11     motion to intervene, Judge Pylitt relied on the



     12     findings of fact and conclusions of law in the



     13     Estvanko and Granitz case.  In doing so, he found



     14     there were, that the trainers were found



     15     responsible for illegal race-day injections into



     16     the horse Tam Tuff.  He also found that there was



     17     illegal race-day injections.



     18          So I would submit to you that he has



     19     prejudged, predetermined a critical pivotal point



     20     in Doctor Russell's case.  Doctor Russell has



     21     rejected from the beginning and denied from the



     22     beginning there was ever any injection of an in



     23     horse on race day.  But we now are faced with



     24     findings of fact and conclusions of law upon which



     25     this exact administrative law judge has relied in
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      1     making a ruling that has determined in his mind



      2     that Doctor Russell has done the deed.  And it is



      3     our position that based on that, he cannot being



      4     fair, unbiased of Doctor Russell.



      5          With regard to the law that's applicable here,



      6     there is a code provision cited in our brief,



      7     4-21.5-3-10, that requires that a judge be



      8     disqualified for certain things.  One of them is



      9     the judge shall disqualify him or herself in which



     10     a judge's impartiality might reasonably be



     11     questioned, including but not limited to, and part



     12     D says, where they've previously presided as a



     13     judge over the matter in another court.



     14          That is what we believe has happened here.



     15     Judge Pylitt has presided over, in essence, the



     16     matter of whether or not there was an injection or



     17     whether there was not, whether this race-day event



     18     occurred or whether it did not in the Granitz and



     19     Estvanko hearing.



     20          The court in Indiana has weighed in on



     21     impartiality.  And in the case of State versus



     22     Brown, our Indiana Court of Appeals has held that a



     23     judge should recuse himself under circumstances in



     24     which a reasonable person would have a reasonable



     25     doubt of a judge's impartiality.  Accordingly, even
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      1     if there is an appearance of partiality, the judge



      2     should recuse him or herself.



      3          Judge Pylitt has adopted and verified the



      4     stewards' findings in Estvanko and Granitz, and in



      5     so deciding has determined that Ross Russell,



      6     without a hearing and without due process, has done



      7     this deed.  Ross Russell has disputed that from the



      8     day he was confronted with that, which was the day



      9     following on September 20th of last year.



     10          The Commission in reviewing this should look



     11     closely at the stewards' findings and the relying



     12     of Judge Pylitt on this issue.



     13          I would like to address briefly the fact that



     14     in this case the Indiana Horse Racing Commission



     15     Staff is recommending a 20-year penalty.  This is



     16     really unprecedented.  What we have here is a



     17     professional's career on the backside as an



     18     esteemed veterinarian that has been arrested.  His



     19     reputation has been irreparably damaged.  His



     20     financial loss beyond significant.



     21          He is entitled to a fair and impartial trial



     22     to be conducted by an unbiased administrative law



     23     judge who has not prejudged or predetermined or



     24     adjudicated a critical issue to his case, just as



     25     everyone else is in this process.  He simply cannot
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      1     receive that if Judge Pylitt is allowed to continue



      2     to hear this case.



      3          I would like to turn very quickly to the



      4     second issue, which has been brought up about the



      5     timely service of our brief.  Our brief was timely



      6     filed.  The rule in question is Trial Rule 5(B)(2)



      7     in the Indiana Rules of Trial Procedure.  If you



      8     will look, there is a cover letter showing it was



      9     posted on the 29th of June of this year.  The



     10     pleading itself was dated the 29th of June of



     11     this year.  The certificate of service is the



     12     29th of June of this year.  The envelope posting



     13     it is the 29th of June of this year.



     14          You need to realize in Terre Haute, Indiana we



     15     really don't have postal service like you all have



     16     in Indianapolis.  So if I send a letter to my



     17     neighbor in Terre Haute, it has to come to



     18     Indianapolis to be canceled to go back.



     19          And so with that having been said, I have also



     20     under the rule, I believe the certificate is



     21     confirmative of Trial Rule 5(B)(2), but I have for



     22     the Commission's review an affidavit of Rosanna



     23     Royer, a member of my staff, who stated under oath



     24     this was placed in the US mail in compliance with



     25     the service requirement of Trial Rule 5(B)(2) on
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      1     June 29, 2015.  It was subsequently sent again by



      2     e-mail the following day.



      3          To add to what appears to be some confusion,



      4     although I think it's clear it was timely served,



      5     the exhibit, and I would offer that both sides of



      6     this case inadvertently omitted exhibits and had to



      7     send them later.  Ours were, we believe, one of the



      8     sets did not have all of the exhibits.



      9          CHAIRMAN WEATHERWAX:  I've already said we are



     10     going to accept this today.  You don't have to go



     11     through all of that.  I understand.



     12          Does that conclude what you want to talk



     13     about?



     14          MR. SACOPULOS:  Other than on behalf of Doctor



     15     Russell, we would ask that you reject the ALJ's



     16     recommendation.



     17          MS. ELLINGWOOD:  Right on time.



     18          MR. BABBITT:  Chair, Commission members,



     19     counsel, it is my pleasure to speak to you on



     20     behalf of the Commission Staff today.  Holly



     21     Newell, deputy general of the Commission, is



     22     co-counsel on this matter, but in the interest of



     23     time, I'm going to speak to it myself.



     24          Let me say at first, the particular sanctions



     25     against Doctor Russell are at issue.  They are not
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      1     to be decided here today.  The only issue is



      2     whether Judge Pylitt is biased or prejudiced and



      3     whether he can and should move forward as the



      4     administrative law judge.



      5          Disciplinary cases, no matter what the charge,



      6     are important to the person who is being charged.



      7     As Commission Staff, we understand that.  The fact



      8     that we're talking about what those specific



      9     charges is really has nothing to do with the issue,



     10     which is was Judge Pylitt biased or prejudiced.



     11          We believe it is a lawyer's dream because



     12     there's a case that Mr. Sacopulos has completely



     13     ignored that the Court of Appeals has spoken to an



     14     issue that is not a hundred percent on the mark but



     15     is so close that I want to speak with you about it



     16     in some detail.



     17          Before I get there, let me first talk about



     18     the time issue.  There are rules that are set for



     19     filings that are mandatory.  There was a ten-day



     20     requirement that this matter be filed on



     21     June 29th.



     22          Now, there was a representation made, two



     23     things, one, that the filings were made by



     24     electronic mail.  If you look at Mr. Sacopulos' own



     25     filing, his e-mail was dated June 30th at 8:44.
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      1     Yet, his representation to you is that he filed it



      2     by electronic mail on the 29th.



      3          I don't know how you reconcile that.  I sent



      4     it on the 29th, but it's dated on the 30th at



      5     8:44.  But that's the context of the



      6     representations that are being made to you.  It was



      7     not e-mailed on the 29th, the day it was due.



      8     And we have set forth in our brief the reasons that



      9     compliance was not met.



     10          We can get into all of those things.  And it



     11     gets very, very nuanced and detailed, but the fact



     12     of the matter is, he's talking about on a letter



     13     the franking mark.  We're not suggesting they



     14     didn't put it in the postage meter on the 29th.



     15     That's not what the rule is.



     16          The rule is it's the date of electronic



     17     mailing, which was the 30th or if you put it in



     18     first class mail, it's the date of the postmark on



     19     the envelope.  It's not the franking mark.  It's



     20     not whatever Pitney Bowes or Neopost or somebody



     21     else says because you could sit there with it, and



     22     you could have it sitting there for a number of



     23     days, and you've missed the requirement.



     24          It either has to be sent registered or



     25     certified.  It wasn't.  Or it has to be sent by
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      1     third-party commercial carrier like UPS or FedEx



      2     with a three-day delivery.  Neither of those things



      3     happened.  It was untimely.



      4          Our position is that Doctor Russell should



      5     lose this argument because it's untimely.  Having



      6     said that, we want to talk about the merits because



      7     we believe the Commission should deny the request



      8     that Doctor Russell is making on both the



      9     timeliness and on the substance of the materials.



     10          Now, when I got to law school, they told me if



     11     the law is on your side, argue the laws.  If the



     12     facts are on your side, argue the facts.  If



     13     neither are on your side, pound the table.  We've



     14     all heard that.  All lawyers have heard that.



     15     There's a lot of pounding of the table in this



     16     particular brief.



     17          I want to go through in a very limited amount



     18     of time and touch on a couple.  In the conclusions



     19     to the objections, there is a statement that says



     20     "ALJ Pylitt has been appointed assigned the vast



     21     majority, if not all, disputes over the past 24 to



     22     36 months by the Indiana Horse Racing Commission."



     23     First of all, Mr. Sacopulos knows that's not a true



     24     statement because on November 19, 2012, which was



     25     within three years which was within 36 months, Gary
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      1     Patrick's case was assigned to Administrative Law



      2     Judge Gordon White, and Mr. Sacopulos represented



      3     Mr. Patrick.



      4          So we're getting fast and loose with the



      5     facts.  There's a lot of rhetoric in here.  That's



      6     just the start of it.



      7          Now, the vast majority of the cases have gone



      8     to Judge Pylitt.  We went back and counted just to



      9     know what we were dealing with.  There were 25



     10     cases in this time frame.  Eleven of those went to



     11     ALJ Lauck.  Eleven went to Judge Pylitt.  Two went



     12     to Gordon White, one of them you decided here this



     13     morning, the Amoss case, which was a substantial,



     14     substantial matter that took a lot of his time.



     15     And one went to Judge Hostetter.  Four ALJs, three



     16     are currently active with the Commission.  And a



     17     vast majority to me is something well over



     18     50 percent, not even close to 50 percent.



     19          So that's what these objections are.  These



     20     objections make lots of references that cannot be



     21     supported.



     22          Now, in that same conclusion, Mr. Sacopulos



     23     says "ALJ Pylitt, unlike most jurists that are



     24     questioned as to prejudice or bias, has summarily



     25     refused to disqualify himself."  Mr. Sacopulos just
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      1     sat here and told you today this was the first



      2     motion that he had ever filed like this.  Now, yet,



      3     he says to you in this filing most jurists that are



      4     questioned as to prejudice or bias.  Where in the



      5     world does that come from?



      6          The fact is it's pulled out of the air like



      7     everything else in this filing.  And it's given to



      8     you.  And it's asking you to do something they want



      9     without absolutely any basis to do it.



     10          Now, let's talk about the substance of the



     11     objections.  The first is he is claiming, and this



     12     is a very, very tortured interpretation, that Judge



     13     Pylitt adopted and verified the stewards' ruling in



     14     Estvanko and Granitz, January 19, 2015.  Now, that



     15     is a separate proceeding.  And he did indicate this



     16     was the intervention motion.



     17          And what Judge Pylitt said was the pleadings



     18     support that this is the claim, and that's how I'm



     19     going to decide the intervention issue, which came



     20     to you and which you affirmed.  He did not say I



     21     made a finding on the merits as to either Estvanko,



     22     Granitz, or Doctor Russell.  I know he didn't do



     23     that.  And Mr. Sacopulos knows he didn't do that



     24     because we had a hearing on the merits of that



     25     matter on the 23rd and the 24th.
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      1          Now, if he had really done what Mr. Sacopulos



      2     told you he had done, we just wasted our time for



      3     over a day putting on multiple witnesses,



      4     cross-examining, putting on numerous exhibits to do



      5     a matter that Judge Pylitt had already decided.



      6     Why?  Because he hadn't decided it then, and he



      7     still hasn't decided it.  There is a



      8     misrepresentation that is being made that is the



      9     basis of this disqualification motion.



     10          And then there is in objection number seven,



     11     there's a discussion about the stewards having a



     12     footnote, which is not only inaccurate, it's a



     13     misstatement.  That statement about the stewards



     14     is, in fact, a misstatement.  Stewards made a very



     15     short footnote, which Mr. Sacopulos took three



     16     important words out, by the way, in his filing.



     17          And it said, Doctor Russell appeared as a



     18     witness for the respondents at the October 31, 2014



     19     hearing, presumably, but the decision in this



     20     matter does not apply to any allegations that are



     21     currently pending against Doctor Russell.  Okay.



     22     Now, what he took out is "but the decision."  The



     23     fact of the matter is he says that's inaccurate and



     24     it's a misstatement.  That's not what the Indiana



     25     Supreme Court says.
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      1          With respect to issue preclusion, and this is



      2     a nuanced legal argument with respect to issue



      3     preclusion, there has got to be a number of things



      4     before you can preclude a person from a particular



      5     issue that's tried in another case.  Number three,



      6     and importantly, is the party to be estopped was a



      7     party or a privy of a party in prior action.  This



      8     is National Wine and Spirits versus Ernst and



      9     Young, 976 N.E. 2d 699 Indiana 212.  Prehearing was



     10     denied.  The fact of the matter is the stewards



     11     were on right on the mark.



     12          I told you I was going to get to the case.  I



     13     have to do it quickly because I'm running out of



     14     time.  The Jones case is a very important case.



     15     And this is a case that was decided by the Indiana



     16     Court of Appeals.  And, interestingly, it involved



     17     two co-defendants who were jointly charged with



     18     three counts of possession of narcotics.



     19          The judge who sat on that matter convicted one



     20     of the defendants while the other one was in



     21     Florida.  So the other defendant comes back, and



     22     this judge is sitting on the case.  The



     23     co-defendant says same facts, jointly charged, you



     24     shouldn't decide the case.



     25          Guess what, the Indiana Court of Appeals
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      1     decided it.  And they decided it on virtually the



      2     same canon that is at issue here.  It's just been



      3     updated.



      4          What they said was after reviewing all sorts



      5     of decisions, including Supreme Court decisions,



      6     "Rather, his argument is that the mere fact that



      7     Judge Jasper's participation in the prior bench



      8     trial of the co-defendant Edelen precluded the same



      9     judge from participating in Jones' trial.  Such



     10     clearly is not the law."  It doesn't preclude him



     11     at all.



     12          What he's talking about in other situations is



     13     if a judge goes from the trial court to the Court



     14     of Appeals, that judge can't sit on the case he sat



     15     in before.  He doesn't say you can't sit on the



     16     case that has any common facts.



     17          This was your determination that Judge Pylitt



     18     be assigned to this, the right determination.



     19     There has been no showing of actual bias and



     20     prejudice.  There's nothing in the record to



     21     support this.



     22          I want to tell a cautionary tale here because



     23     the same rules that apply to ALJs apply to this



     24     Commission.  You have to be careful because if you



     25     determine, oh, heck, let's just make it easy and go
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      1     ahead and disqualify this judge, then you're giving



      2     a basis for the Commission to say any common facts



      3     that you deal with, you should be disqualified for.



      4     And then the argument is that the Commission can't



      5     deal with different disciplinary matters that arise



      6     under the same common facts.



      7          That is not true.  It's not true with Judge



      8     Pylitt.  He's a well-respected jurist.  He sat as a



      9     judge in Hamilton County.  He knows the rules.  He



     10     was not biased and prejudiced.  There is nothing in



     11     this record to suggest that he was.



     12          We would ask you to affirm his decision on the



     13     merits and decide that it was untimely as well.



     14          CHAIRMAN WEATHERWAX:  Thank you, Robin.



     15     Counsel.



     16          MS. ELLINGWOOD:  That concludes the oral



     17     arguments from counsel.  As I mentioned, Judge



     18     Pylitt is here to answer any questions you may



     19     have.



     20          Again, the sole issue before you today is



     21     whether or not Judge Pylitt is biased or prejudiced



     22     which makes him unfit to hear the Russell matter.



     23          CHAIRMAN WEATHERWAX:  Judge Pylitt, do you



     24     want to offer anything?



     25          MR. PYLITT:  I think counsel, in briefs,
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      1     pretty well set forth the issues.  I think it would



      2     probably be inappropriate for me to comment one way



      3     or another.



      4          CHAIRMAN WEATHERWAX:  Thank you.  I can't tell



      5     you another case that I've heard more about that



      6     I'm not supposed to talk about.  There's almost



      7     nothing in this case that we haven't heard.  Yet,



      8     we're supposed to pretend we didn't hear it, I



      9     think.



     10          Commissioner Schenkel, did you have a



     11     question?



     12          COMMISSIONER SCHENKEL:  I just want to make



     13     sure I understand the process and procedure here.



     14     It's a dumb question, but I want to reiterate it.



     15     You're saying we're just discussing today the



     16     aspect of whether or not this moves forward with



     17     Judge Pylitt as the ALJ.  We are not -- we will



     18     then at a later time have an actual recommended



     19     order to consider in this matter; is that correct?



     20          MS. ELLINGWOOD:  You will.  Like you, I'm in



     21     the dark about many of the facts about the case on



     22     purpose.  My understanding though is that hearing



     23     the matter, a trial in the matter, rather, is



     24     scheduled for late this year.  I want to say



     25     December.  So there will be a time when a proposed
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      1     order comes before you that gets to the underlying



      2     allegations against Doctor Russell, but that's not



      3     today.



      4          COMMISSIONER SCHENKEL:  The second part of my



      5     question is what is the status of Doctor Russell in



      6     the meantime?  In other words, from today going



      7     forward, he will have an opportunity to have a



      8     hearing, and there will be a process.  But what is



      9     his status in that time frame?



     10          MS. ELLINGWOOD:  Doctor Russell was initially



     11     summarily suspended.  He didn't ask for a hearing



     12     on the suspension.  The suspension was dropped, and



     13     then he was excluded, which has the same effect in



     14     that he can't go into the regulated area, the



     15     backside.  He didn't ask for a hearing on the



     16     exclusion either.  So right now he continues to be



     17     excluded.  He's not performing his services on the



     18     racetrack or any other area regulated by the



     19     Commission.



     20          MR. PYLITT:  Commissioner Schenkel, for your



     21     benefit, the hearing on the merits has been



     22     continued by agreement of counsel.  It's currently



     23     set for December 1st for four days in Indianapolis.



     24     There are some deadlines for discovery and



     25     depositions, which necessitated moving the hearing
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      1     out to December 1st.



      2          COMMISSIONER SCHENKEL:  Not to be



      3     oversimplified here, our decision is whether or not



      4     that December 1st process is going to be overseen



      5     by this administrative law judge or not.



      6          MS. ELLINGWOOD:  Yeah.  Practically speaking,



      7     if another administrative law judge is assigned, it



      8     likely would be continued so that the judge would



      9     have the opportunity to get up to speed.



     10          COMMISSIONER SCHENKEL:  I understand.



     11          MS. ELLINGWOOD:  That's not a certainty, but



     12     it's very, very, very likely.



     13          COMMISSIONER PILLOW:  Who selects the ALJs?



     14          MS. ELLINGWOOD:  Your chairman.



     15          CHAIRMAN WEATHERWAX:  I get this opportunity



     16     about four times a month.  Do you want it?



     17          COMMISSIONER PILLOW:  No.  Thank you.



     18          CHAIRMAN WEATHERWAX:  The reason I thought we



     19     should hear this today and not just rule on the



     20     fact the time factor could be a question, we could



     21     literally, you could argue, not hear, not make a



     22     decision, not allow this thing to go forward based



     23     on this time sequence of proper filing.  Or we can



     24     say we want this to go forward where you'd have to



     25     find yourself trying to disqualify Judge Pylitt for
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      1     some bias or some other reason.  That's the issue



      2     before us.



      3          That's what the argument is by counsel.  This



      4     is an argument that they are using to disqualify



      5     this judge before we ever get to hear the case.  I



      6     mean, we've already heard more about this case than



      7     I think we're supposed to.  But, nevertheless, we



      8     had to get to this to understand the ruling to



      9     supply the yes or no for Judge Pylitt.



     10          It's my recommendation, and I will make this



     11     in a motion, we allow this to go forward accepting



     12     Judge Pylitt as the attorney or the judge that I've



     13     appointed, and we've already been involved with and



     14     all this background music on this particular case.



     15          COMMISSIONER LIGHTLE:  I second the motion.



     16          CHAIRMAN WEATHERWAX:  We have a motion and a



     17     second.  Questions?



     18          MS. ELLINGWOOD:  Chairman, just to be very



     19     specific, it sounds to me as if the motion is to



     20     approve the ALJ's proposed findings but deny the



     21     motion to disqualify.



     22          CHAIRMAN WEATHERWAX:  That's right.  Can we



     23     take a vote on that?  All those in favor say "aye."



     24          THE COMMISSION:  "Aye."



     25          CHAIRMAN WEATHERWAX:  It's passed.
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      1          Number eight, Joe, I guess that's your time.



      2          JOE GORAJEC:  Yes.  When the Commission met in



      3     April, at that time the Commission was fully



      4     apprised of the selection of Truesdail as our



      5     primary lab, and the fact that we had put under



      6     contract an audit lab.



      7          Since that time a lot has happened.  You know



      8     by my communications in May that the preliminary



      9     findings of the audit lab of Truesdail's work led



     10     to us terminating Truesdail's contract for default



     11     because at that time they had missed three positive



     12     tests that were found by Industrial Lab and



     13     confirmed by a third-party lab.  So that's where we



     14     left off in May.



     15          So in the middle of May Truesdail's out.



     16     Industrial is our primary lab, but at that time we



     17     still had several weeks of testing in the pipeline



     18     that Truesdail had done the work on or were doing



     19     the work on.  So it wasn't until we were able to



     20     review all those samples that we know enough to put



     21     forth a staff report concluding the findings of all



     22     of the 26 days of racing in which Industrial



     23     Laboratories served as our audit laboratory.



     24          The findings, as you saw in the report -- I



     25     won't go into the report in detail, but I will be
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      1     glad to answer any questions.  That from mid May



      2     until just a few weeks ago, the audit laboratory



      3     and an independent third-party laboratory found



      4     four more positive tests.  So during the 26 days of



      5     auditing, there were seven positive tests that were



      6     missed.



      7          And to me, two things that are most disturbing



      8     about this is that it wasn't seven out of 50.  It's



      9     not like Truesdail found 50 and missed seven.  They



     10     found none and missed seven.  So their batting



     11     average would have been .000.  So that was one of



     12     the most disturbing things.  The other was that



     13     although six of the seven were positives for



     14     therapeutic medication, one of them was a Class 1



     15     drug.



     16          And the way the statute and our rules read, in



     17     order to prosecute a drug positive, it has to be



     18     found by the primary lab.  Even though Industrial



     19     found it, and even though it was confirmed by LGC,



     20     we cannot and could not prosecute that case.



     21          So that's the good and the bad.  I mean, the



     22     bad is that that happened.  The good is that we had



     23     a program in place to detect it and move on.  And



     24     we have moved on.



     25          Our laboratory, Industrial, we believe is
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      1     doing a fine job.  Since that time, I believe



      2     they've called 11 positive tests.  Some of those



      3     have been fully adjudicated.  Some of those are in



      4     the pipeline to be adjudicated.  They are doing



      5     their job.  And they're finding positive tests as



      6     they should.



      7          I want to conclude my remarks to discuss



      8     briefly the way we are moving forward because even



      9     though this program with the audit has worked well,



     10     worked very well, there really is a better, more



     11     efficient way of doing it.  That is to develop what



     12     I refer to briefly in the report as a double-blind



     13     sample program.  That's a program where we cause,



     14     we choose a drug that could be abused on the



     15     racetrack.



     16          CHAIRMAN WEATHERWAX:  Is that point nine on



     17     the agenda?



     18          COMMISSIONER SCHENKEL:  It's eight.



     19          JOE GORAJEC:  It's the last section of the



     20     staff report under number eight.



     21          CHAIRMAN WEATHERWAX:  I have just a question



     22     for you because Truesdail was the one that got the



     23     contract for the whole year.



     24          JOE GORAJEC:  Yes.



     25          CHAIRMAN WEATHERWAX:  After even being pointed
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      1     out that they didn't find it, you gave them a



      2     chance to test again, and they still didn't find



      3     it?



      4          JOE GORAJEC:  Correct on four of the samples.



      5          CHAIRMAN WEATHERWAX:  That means their system



      6     or standards must not even be adequate to do



      7     anything.



      8          JOE GORAJEC:  One could imply that.



      9          CHAIRMAN WEATHERWAX:  Now it's Industrial.



     10          JOE GORAJEC:  Now it's Industrial.



     11          CHAIRMAN WEATHERWAX:  When did we start



     12     sending everything to Industrial?



     13          JOE GORAJEC:  I don't know the exact date.



     14     Was it May?  I believe it might say here.  May 6th.



     15          CHAIRMAN WEATHERWAX:  So really this year is



     16     Industrial Lab.



     17          JOE GORAJEC:  This year is Industrial Lab.



     18          CHAIRMAN WEATHERWAX:  Go ahead with your



     19     double blind.



     20          JOE GORAJEC:  The double-blind program is a



     21     more cost effective way of doing business.  What



     22     we've done is we've reached out to Purdue.  And



     23     they have agreed to work jointly with us on this



     24     double-blind program.



     25          And the way the program works is that we
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      1     select a number of drugs that we want the lab to



      2     receive without knowing that these are special



      3     samples.  So what will be done is that Purdue,



      4     using their research and teaching herd of horses,



      5     okay, will inject horses, one horse each, with the



      6     drugs that we choose.  And blood and urine on those



      7     horses will be drawn at specific points in time.



      8          Those samples will be sent to the track, and



      9     we will disguise those samples.  We will camouflage



     10     those samples in such a way as when we send our



     11     weekly shipment to Industrial, it will look like a



     12     normal post-race sample.



     13          So they will process it, okay, as they do



     14     every other sample.  That's very important because



     15     the way -- a lot of times the industry will have



     16     proficiency tests.  When they send out a



     17     proficiency test to a lab, they say, hey, here's a



     18     sample that's a proficiency test, and we want you



     19     to tell us if you find anything in there.



     20          But when that's done, the lab is clued in that



     21     this is a special sample.  So they're going to give



     22     it the full monty.  They will run everything they



     23     can.  If it comes back negative, they're going to



     24     run it again.  And they're going to run it again.



     25     And they're going to run it again.  And they are
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      1     going to make a special super-duper effort to find



      2     what's in that sample because they know it's a



      3     testing proficiency sample.  And there is likely



      4     something in there.



      5          We don't want the lab to know.  We want the



      6     lab to treat this as a routine sample.  So we are



      7     going to disguise them.



      8          And then once the results are in, I will issue



      9     a report.  It will be a very public process.  The



     10     results, good, bad, you'll know what they are.



     11          And one thing that has happened since I sent



     12     out this report is Purdue has a committee called



     13     the ACUC, which is the Animal Care Use Committee.



     14     This is a committee that anything that they are



     15     going to do with this research herd, someone has to



     16     sign off on to make sure that the university is



     17     comfortable with the experiment, comfortable with



     18     the project, and it's not going to harm the horses.



     19          That committee has already signed off since



     20     this report was issued.  That committee approved



     21     the project.  So we're basically good to go and



     22     good to move forward, other than actually getting a



     23     contract with Purdue, but all the other wheels are



     24     greased to move ahead.



     25          CHAIRMAN WEATHERWAX:  Very good.  So this
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      1     sounds like a pretty thorough double testing.



      2          JOE GORAJEC:  It is.  It is.



      3          CHAIRMAN MCNAUGHT:  Are you sharing this with



      4     Industrial Labs?



      5          JOE GORAJEC:  They got the report.  They know



      6     we're going to be doing double blinds.



      7          CHAIRMAN WEATHERWAX:  They already know what



      8     we're doing.



      9          JOE GORAJEC:  They know we're going to have a



     10     double-blind program.  But as far as they won't



     11     know of all the sample they get each week, and



     12     we're racing nine races, well, we're racing nine



     13     days a week.  And we are sending 15 to 20 samples a



     14     day.  So they're getting well over a hundred



     15     samples a week.  So buried within those samples



     16     will be our proficiency samples.



     17          CHAIRMAN WEATHERWAX:  None of the things we do



     18     on the track with Purdue is being tested against



     19     Industrial Labs.



     20          JOE GORAJEC:  Say that again.



     21          CHAIRMAN WEATHERWAX:  We are not doing



     22     anything to verify the audit on Industrial Labs.



     23     Who do we verify against Industrial Labs?



     24          JOE GORAJEC:  The double-blind program



     25     replaces the audit.  We operated this under a
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      1     quality assurance program.



      2          CHAIRMAN WEATHERWAX:  So Purdue is becoming



      3     the audit program.



      4          JOE GORAJEC:  No.  We're changing the nature



      5     of our quality assurance program, and we're moving



      6     from an audit-based program to a double-blind



      7     sample program.  But you do mention a good point in



      8     that, for example, let's say that we give a horse a



      9     drug that is drug A.  We disguise it.  We send it



     10     to Industrial, assuming that they're going to find



     11     it.  If they can't find it --



     12          CHAIRMAN WEATHERWAX:  That's a problem.



     13          JOE GORAJEC:  That's an issue.  We'll let them



     14     know that they need to retest that.  But what we'll



     15     also do is we'll have an extra sample, a split that



     16     will go to an independent lab.  You know, there



     17     might be something with the time delay, the dosage.



     18     And we want to make sure that if Industrial can't



     19     find it, that another lab can find it before we



     20     call them on it.



     21          CHAIRMAN WEATHERWAX:  Commissioner Schenkel.



     22          COMMISSIONER SCHENKEL:  I want to make sure



     23     it's on the record that we expressed, all of us



     24     expressed concern about the 70-day delay that



     25     occurred in earlier conversation, earlier
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      1     proceeding.  And I think it's fair to note, Joe, am



      2     I correct in saying we're not experiencing delays



      3     like that.  This whole process has helped address



      4     that issue as well; is that correct?



      5          JOE GORAJEC:  Absolutely.  Industrial has been



      6     right on the, pretty much right on the money.  We



      7     send our samples to them once a week on a



      8     Wednesday.  They get them on a Thursday.  The



      9     following Thursday we know if they have any



     10     suspicious samples.



     11          COMMISSIONER SCHENKEL:  I just want to make



     12     sure the public is assured that we saw that as an



     13     issue.



     14          JOE GORAJEC:  It is a concern.  That concern



     15     has been addressed.  Industrial has been on time.



     16          CHAIRMAN WEATHERWAX:  Commissioner McCarty.



     17          COMMISSIONER MCCARTY:  Who did the testing in



     18     2014?



     19          JOE GORAJEC:  2014 started with LGC, which is



     20     a very prominent laboratory out of Lexington.  They



     21     did a super fine job quality wise, but they were



     22     slow as molasses, and that's what caused the



     23     backup.



     24          COMMISSIONER MCCARTY:  Then we went to



     25     Truesdail.
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      1          JOE GORAJEC:  No, then we went to Industrial



      2     for the rest of 2014.  What happened is we issued



      3     an RFP for a laboratory for 2015.  And the State



      4     Department of, DOA awarded it to Truesdail.



      5          COMMISSIONER MCCARTY:  The State Department of



      6     Administration because is it based on a low cost



      7     basis or is it best and low cost?



      8          JOE GORAJEC:  We would argue that, we would



      9     vigorously argue the best, but it was the low



     10     bidder.



     11          COMMISSIONER SCHENKEL:  Which this is a



     12     personal comment, Commissioner McCarty, that



     13     troubles me from the standpoint of this, in my



     14     mind, should not be a decision made on best or



     15     lowest cost.  Quality is so important here.  And



     16     there is not taxpayer money involved in this.



     17     These costs are borne by the participants, by the



     18     users.  So I hope that the Department of



     19     Administration, in all due respect, learns



     20     something of this process.



     21          CHAIRMAN WEATHERWAX:  They won't.



     22          COMMISSIONER MCCARTY:  Have there been any



     23     discussions with the Department of Administration?



     24          JOE GORAJEC:  The Department of



     25     Administration, even though they awarded the
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      1     contract to Truesdail after we expressed concerns,



      2     they've been very good to deal with on the tail end



      3     because we had to seek their approval to terminate



      4     this contract.  And I think they got it.  I think



      5     they got it.  They were very helpful in the



      6     termination.



      7          CHAIRMAN WEATHERWAX:  Next year you'll be on



      8     the committee to help select the lab.  This will be



      9     an experience you will never ask again.



     10          COMMISSIONER SCHENKEL:  As you recall,



     11     Chairman Weatherwax --



     12          CHAIRMAN WEATHERWAX:  I didn't want it.



     13          COMMISSIONER SCHENKEL:  -- when volunteers



     14     were sought --



     15          CHAIRMAN WEATHERWAX:  I pointed to you.



     16          COMMISSIONER SCHENKEL:  -- the Department of



     17     Administration said we don't want any outside



     18     opinions.



     19          CHAIRMAN WEATHERWAX:  Yeah, that's true.



     20          All right, Joe, thank you.  It looks like that



     21     is very timely to have that audit lab going on.



     22     Otherwise, we would have had a disaster.  The case



     23     with the one positive, that's a lost case for us.



     24          JOE GORAJEC:  How we refer to them in the



     25     office is we have to eat that.
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      1          CHAIRMAN WEATHERWAX:  Number ten.  Is that



      2     also you, Joe?



      3          JOE GORAJEC:  I believe we are at nine.



      4          CHAIRMAN WEATHERWAX:  Nine is the Texas



      5     Veterinary Medical Diagnostic lab as a split.



      6          JOE GORAJEC:  The Commission will remember



      7     that earlier in the year they approved three



      8     laboratories to serve as split laboratories for the



      9     Commission.  That's the lab that gets the



     10     horsemen's sample, the split sample if a trainer



     11     gets a positive, and he wants to have the sample,



     12     the split sample independently analyzed.



     13          The Commission approved three labs.  They



     14     approved LGC.  They each approved UC Davis.  And



     15     they approved the laboratory at the University of



     16     Pennsylvania.



     17          What's happened since that time is, at least



     18     temporarily, UC Davis and Pennsylvania are not



     19     taking split samples.  So we only have one lab



     20     that's willingly taking split samples.  And that's



     21     LGC.



     22          And we like the horsemen to have a choice in



     23     labs.  And I know that the horsemen appreciate



     24     having a choice in labs.  So we would like to add



     25     the Texas Veterinary Medical Diagnostic Laboratory
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      1     as a split sample lab for now into the future.



      2          COMMISSIONER SCHENKEL:  So moved.



      3          COMMISSIONER PILLOW:  Second.



      4          CHAIRMAN WEATHERWAX:  Motion and second.  All



      5     those in favor say "aye."



      6          THE COMMISSION:  "Aye."



      7          CHAIRMAN WEATHERWAX:  Number ten is Joe.



      8          JOE GORAJEC:  One thing we spoke of earlier



      9     when we were talking about drug testing is that



     10     most of the racing laboratories do not have testing



     11     equipment for cobalt.  Cobalt is not a drug.  It's



     12     a heavy metal.  And because of that, they don't



     13     have the equipment to test heavy metal because they



     14     are not in the business of doing that.  But these



     15     laboratories also often have a sister laboratory on



     16     the premises.  UC Davis has one.  The University of



     17     Pennsylvania has one.  Texas has one.



     18          Although we require ISO accreditation for our



     19     laboratories, and all of our split laboratories are



     20     accredited, the cobalt laboratories are not



     21     necessarily accredited by ISO.  They may have other



     22     certification, but they are not accredited by ISO.



     23          I want to get this on the table and to get a



     24     blanket approval that these cobalt laboratories



     25     that are affiliated with the split laboratories
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      1     need not be ISO accredited.  That would be a waiver



      2     on those.



      3          CHAIRMAN WEATHERWAX:  Because there's not



      4     enough of them to be able to find, you want to



      5     waive the ISO rule because some of these cobalt



      6     labs may not be a certified ISO?



      7          JOE GORAJEC:  I would like the Commission to



      8     have a blanket waiver for the testing of cobalt as



      9     it relates to that laboratory being ISO accredited.



     10          CHAIRMAN WEATHERWAX:  Or not, you're saying



     11     you want them to be.



     12          JOE GORAJEC:  No, I'm saying that they need



     13     not be accredited.



     14          CHAIRMAN WEATHERWAX:  Only on cobalt.



     15          JOE GORAJEC:  Only on cobalt.



     16          CHAIRMAN WEATHERWAX:  Do I hear a motion?



     17          COMMISSIONER LIGHTLE:  I so move.



     18          COMMISSIONER SCHENKEL:  Second.



     19          CHAIRMAN WEATHERWAX:  Second.  All those in



     20     favor say "aye."



     21          THE COMMISSION:  "Aye."



     22          CHAIRMAN WEATHERWAX:  Okay.  Now, number 11.



     23          MS. ELLINGWOOD:  Thank you, Chairman.



     24          During this legislative session, there were



     25     three bills that had or may have a direct impact on
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      1     horse racing.  Those bills are Senate Bill 252,



      2     House Bill 1270, and House Bill 1540.  House Bill



      3     1540 was a gaming bill that provided the racinos



      4     may have table games in 2021, with the permission



      5     of the Gaming Commission.  That bill potentially



      6     impacts horse racing insofar as the future table



      7     game revenue will impact Centaur's AGR, which in



      8     turn could impact the amount of money to breed



      9     development and the horsemen's associations under



     10     IC 4-35-7-12.



     11          While House Bill 1270 survived the house and



     12     the senate, it was vetoed by the Governor.  A



     13     number of statutory changes that were originally



     14     included in that bill, however, ended up in Senate



     15     Bill 252, which became effective July 1st of this



     16     year.



     17          In 252, the legislature requires the



     18     Commission to promote the horse racing industry and



     19     to make certain reports on promotions in its annual



     20     report; increase the Commissioner's minimum per



     21     diem salary to the maximum daily amount allowed for



     22     federal government employees while in travel



     23     status; clarified race date language; altered the



     24     way breed development committee members are



     25     appointed; increased the percentage of funds used
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      1     by the Commission for administrative costs from



      2     two percent to four percent and allows those funds



      3     to be used for promotions; and slightly alters the



      4     distribution of the slot funds for Thoroughbred



      5     purposes.



      6          I believe we will next hear from Jessica



      7     Barnes regarding promotions in light of the new



      8     statute.  But if you have any questions of me with



      9     respect to the legislation at this point, I'm happy



     10     to answer those.



     11          COMMISSIONER PILLOW:  Should we quit our day



     12     jobs because of the per diem increase?



     13          CHAIRMAN WEATHERWAX:  I don't think you better



     14     do that.



     15          A question for you or John because I don't



     16     remember.  This was a bouncing ball, no pun



     17     intended.  But 1540 just simply said they'll look



     18     at it but not before 2021.



     19          MS. ELLINGWOOD:  Mr. Keeler would certainly be



     20     able to give you more of the specifics than I can.



     21     What I can tell you is it allows them -- I mean,



     22     they have the option to do that, but they have to



     23     get prior approval from the Gaming Commission.



     24          John, are there any other restrictions on



     25     that?
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      1          MR. KEELER:  No, it's discretionary with the



      2     Gaming Commission.



      3          COMMISSIONER PILLOW:  Will this come back up



      4     next year?



      5          MR. KEELER:  Commissioner Pillow, you never



      6     know what happens in the legislature.



      7          COMMISSIONER LIGHTLE:  Good answer.



      8          CHAIRMAN WEATHERWAX:  Commissioner McCarty.



      9          COMMISSIONER MCCARTY:  I've been on the road a



     10     lot.  Let me understand this.  So the table games



     11     issue can be brought to the Gaming Commission for



     12     approval, disapproval beginning in the year,



     13     somewhere out in the distant future?



     14          MR. KEELER:  That's correct, Commissioner



     15     McCarty.  The statute was amended so that the



     16     racetrack casinos may have gambling games if



     17     authorized by the Gaming Commission, but we can't



     18     apply for that until 2021.



     19          COMMISSIONER MCCARTY:  But even the



     20     establishment of, establishing that they would



     21     begin in 2021 was vetoed; is that right?



     22          MS. ELLINGWOOD:  That wasn't.  The vetoed bill



     23     was House Bill 1270.



     24          COMMISSIONER MCCARTY:  And did not contain



     25     that.
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      1          MS. ELLINGWOOD:  Correct.



      2          COMMISSIONER MCCARTY:  So it can be discussed



      3     in 2021.



      4          MR. KEELER:  That's right.  It's on the books.



      5     And, certainly, Gaming Commission will have



      6     discretion.  And there are four or five factors



      7     they are required to consider, like the economic



      8     development that would come from that, number of



      9     jobs, tax revenue.



     10          COMMISSIONER MCCARTY:  Thank you.



     11          CHAIRMAN WEATHERWAX:  It's a delay.  All



     12     right.  Lea, thank you so much for that update.  It



     13     was important because Senate Bill 252 gives us a



     14     serious responsibility to help promote the



     15     business.  Jessica is going to share with us what



     16     some of those are and what you're doing.



     17          JESSICA BARNES:  Thank you.  I wanted to start



     18     by giving a little bit of history of what we've



     19     done promotion wise with the breed development



     20     fund.  When the slots were approved back in 2007



     21     and implemented in 2008, all three of the breed



     22     development committees by 2009 had really ramped up



     23     what they were doing with marketing and promotions.



     24          We felt that our programs were something of



     25     value.  That people, if they knew about it, would
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      1     want to participate and would want to come to



      2     Indiana.  We were really hitting promotions hard



      3     and trying to attract new people to Indiana.



      4          Unfortunately in 2012, the legislature enacted



      5     a change to the statute that capped how certain



      6     monies could be spent from the breed development



      7     funds.  That change said that not more than



      8     two percent of the monies deposited into the funds



      9     during the previous fiscal year could be used for



     10     administrative expenses, including marketing.



     11          When you factored in the existing



     12     administrative expenses the Commission already had



     13     for the administration of those breed development



     14     programs, it left very little monies left over for



     15     marketing.  And it severely limited the amount of



     16     money available for us to do any type of marketing.



     17          So we fast forward to 2015.  The 252 increases



     18     the funds available changing from two percent to



     19     four percent.  The net effect of this is that it



     20     will be approximately 430,000 combined from the



     21     three breed development programs to be utilized for



     22     marketing.



     23          I'm extremely excited about this.  I truly



     24     believe that our three breed development programs



     25     are one of the best kept secrets in racing.  Each
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      1     program has great benefits.  And they are already



      2     producing amazing results.  I'm excited to see what



      3     we can do if we get awareness out and can really



      4     promote the program and continue to build our



      5     quality.



      6          I think with these funds, we can do even



      7     better than what we have been doing.  We must



      8     continually strive to grow and to improve the



      9     programs.  Over the past few months, I've been



     10     working with different organizations to get a



     11     marketing strategy in place.  I've met with



     12     industry stakeholders, such as the horsemen's



     13     groups and racetracks to assess their thoughts on



     14     what they see our target should be.



     15          Coming from these meetings and discussions, I



     16     have determined there are three primary areas we



     17     need to focus.  Marketing should be aimed at,



     18     obviously, increasing the economic impact of the



     19     breed development programs to the state of Indiana.



     20     And we do this by increasing visibility and



     21     awareness of our program, attracting quality



     22     training and racing operations.



     23          In doing this, we have to account for the



     24     various factions of our industry, which gets quite



     25     complicated when you look at our overall program as
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      1     a whole.  You have the horsemen, which consist of



      2     owners, trainers, breeders, stallion owners.  And



      3     then you have the racetracks which consist of the



      4     product we're putting out there for the bettors and



      5     the participants.



      6          So we have been carefully considering how to



      7     do that.  Our approach will include partnerships



      8     with the racetracks and horsemen's groups, as well



      9     as partnership with other state agencies, such as



     10     the Department of Agriculture or Indiana Economic



     11     Development Corporation.



     12          I feel that we must move our program into the



     13     digital era.  We have to come into this century.



     14     Everybody is digital.  We have to have a digital



     15     presence, which includes social media sites and



     16     digital marketing.  I think all of these efforts



     17     combined will help us tell the story of our breed



     18     development programs and help attract people to



     19     Indiana.



     20          It's already happening without the marketing



     21     out there.  I know of two instances this past year



     22     where Standardbred racing operations have picked up



     23     and moved from Illinois, sold their farms and



     24     decided to have Indiana as their home base.  These



     25     are just racing operations.  I think we can move
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      1     that into breeding farms and get other people here



      2     in Indiana.



      3          As I said, I'm still working on the entire



      4     marketing strategy.  That's just a glimpse of where



      5     we're going.



      6          CHAIRMAN WEATHERWAX:  Can you share with us



      7     things we are working on, specifically on the



      8     television side?



      9          JESSICA BARNES:  Yes.  We're looking at a



     10     partnership with the racetracks with a program with



     11     Wish TV.  I'm super excited about that.  Brian may



     12     want to talk a little about it.  I know they have



     13     already entered into the agreement with that.  I



     14     want us to be a part of it so we can get the



     15     message out about what else racing is for Indiana.



     16          The tracks have very specific -- you know,



     17     racing is there on the tracks and going on.  I



     18     think there's a lot of people that don't understand



     19     that it doesn't stop there.  That there is a



     20     trickle-down effect to breeders, stallion owners,



     21     hay producers, veterinarians, truck dealerships,



     22     trailer dealerships, all of those things.



     23          I think when breed development partners with



     24     the tracks on this, we from breed development can



     25     send that information also and get that information
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      1     out there.



      2          I know that Wish TV is going to be doing a



      3     live broadcast from the Indiana Derby this weekend.



      4     And there's also more broadcasts scheduled



      5     throughout the year.  It also includes appearances



      6     on Indy Live, Indy Style, the television show here



      7     in Indianapolis, and then also have some digital



      8     things for us to do.



      9          CHAIRMAN WEATHERWAX:  Commissioner Pillow.



     10          COMMISSIONER PILLOW:  I know that we are



     11     concentrating on the Wish TV, but are we in the



     12     future thinking of maybe buying air time in



     13     Illinois, Ohio, Kentucky?



     14          JESSICA BARNES:  I think that could more than



     15     be considered.  I think we have to target those



     16     states, especially the ones that are having



     17     trouble.  Indiana's racing industry is facing



     18     problems right now.  I think they are a great



     19     market to look at and to attract people to come



     20     here and spend dollars.



     21          CHAIRMAN WEATHERWAX:  For Commissioner



     22     McCarty's benefit, he maybe doesn't know some of



     23     this background of what became a part of 252.  The



     24     General Assembly is watching what we're doing.



     25     They're putting some money on the table, and they
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      1     expect results because this is a real big



      2     permission, latitude for us to do everything we



      3     can.  We have to make the most of what we can with



      4     this, I call it money that we can use that's kind



      5     of like new money.  It's 433,000.  But she's got to



      6     divide that up between all three breeds.



      7          We, the Commission and Jessica, will work



      8     together to come up with what's the best use of



      9     that money.



     10          JESSICA BARNES:  I'm trying to look at ways of



     11     how can we most maximize those dollars.  How can we



     12     maximize that and get the most bang for our buck.



     13          CHAIRMAN WEATHERWAX:  We've already worked,



     14     Commissioner Pillow, all of us in trying to



     15     cooperate.  Maybe do a partnership with the



     16     Department of Agriculture, Lieutenant Governor,



     17     tourism.  Jessica is already working with Centaur



     18     to capitalize on their television exposure.  They



     19     have a huge advertising budget.  Ours is peanuts



     20     compared to theirs, but we have to make the most of



     21     what we have.  That's what she's trying to do.



     22     Thank you, Jessica.



     23          Okay.  Number 13, Holly, this is review of the



     24     Commission's rulings.



     25          MS. NEWELL:  Yes, sir.  You have the rulings
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      1     from April through June in front of you.  I think



      2     the primary thing to note is that this includes ten



      3     medication rulings, all of which were generated



      4     from Industrial after they took over our drug



      5     testing contract.  I think it really shows that



      6     transition and how effective and successful it has



      7     been for us.  I'm happy to answer any question you



      8     might have about any of the rulings.



      9          CHAIRMAN WEATHERWAX:  So really --



     10          COMMISSIONER PILLOW:  One quick question.  I'm



     11     sorry.  Go ahead.



     12          CHAIRMAN WEATHERWAX:  I was just saying, a lot



     13     of these don't deal with drugs, but they deal with



     14     whipping, and all kinds of different reasons they



     15     can get cited, driving infraction, jockeys



     16     requirements.  I don't know what that is.  What's



     17     the word jockey requirements mean?



     18          MS. NEWELL:  Joe.



     19          JOE GORAJEC:  Which one are we on?



     20          COMMISSIONER SCHENKEL:  There's a number of



     21     them.



     22          MS. NEWELL:  They do failure to honor ride.



     23          JOE GORAJEC:  That could be, what often



     24     happens is they'll accept a mount, then they'll



     25     call in and not fulfill their obligation.  I'm not
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      1     sure that's what it is, but that's what it could be



      2     because that happens often.



      3          CHAIRMAN WEATHERWAX:  So how many of these --



      4     I don't see that many that are drug related.



      5          MS. NEWELL:  You have five pages of rulings,



      6     and there are ten that are drug related.  It's



      7     certainly not the majority, but I do think it's



      8     telling.



      9          CHAIRMAN WEATHERWAX:  Is that more than you



     10     would see by this point in time?



     11          JOE GORAJEC:  This is pretty much average.  We



     12     often, we talk so often when we get together about



     13     drugs and drug testing, but our rule book is over



     14     200 pages.  And it reads like the fine type on an



     15     insurance policy.  And there's a lot of stuff in



     16     there.



     17          And there are a lot of rules that deal with



     18     the running of the race, licensing requirements.



     19     And we have three individuals, we've got three



     20     judges at the Standardbred track.  We have three



     21     stewards at the Thoroughbred track.  And they're



     22     responsible for regulating the race meet on a



     23     day-to-day basis.  Most of these are relatively



     24     small potatoes.  When you see a fine, and you see a



     25     fine of $500 or less and no suspension, it's a
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      1     minor infraction.



      2          COMMISSIONER SCHENKEL:  The point is,



      3     Mr. Chairman, that we might not have seen as many



      4     drug violations had we not had the quality



      5     assurance program.



      6          CHAIRMAN WEATHERWAX:  Very good.



      7          COMMISSIONER MCCARTY:  There are two in here



      8     of some duration of suspension, one about five



      9     months and one for basically a year.  Do you



     10     remember the fact situation for those?



     11          MS. NEWELL:  The first one you are referring



     12     to was the Ronald Raper.  That was a settlement



     13     agreement that the Commission approved last



     14     meeting, I believe.  You were absent.



     15          COMMISSIONER MCCARTY:  The other one is Julio



     16     Almanza.



     17          JOE GORAJEC:  You might remember that one



     18     better than I do.



     19          MS. NEWELL:  Yes.  Mr. Almanza is a Quarter



     20     Horse trainer.  And he violated our rule regarding



     21     program training.  So what that means is that he



     22     was setting himself out as the trainer of horses



     23     when he was not, in fact, the trainer of these



     24     horses.  It's a pretty serious charge.



     25          CHAIRMAN WEATHERWAX:  Well, do we have to do
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      1     anything, Lea, as far as this?



      2          MS. ELLINGWOOD:  No, it's just a review.



      3          CHAIRMAN WEATHERWAX:  Thank you, Holly.



      4     Number 14, is that Jessica again?



      5          JOE GORAJEC:  I'll start 14 off, but I would



      6     like to have presiding judge Mike Hall appear



      7     because 14 is --



      8          CHAIRMAN WEATHERWAX:  That's the emergency



      9     rule regarding fair start pole, which I had to



     10     learn what that was because that's an important



     11     part of the race, I guess.



     12          JOE GORAJEC:  I've been very reluctant over



     13     the last few years to bring a rule amendment to the



     14     Commission mid race meet.  Our routine is to try to



     15     get those knocked off during the off-season so we



     16     start fresh, and everyone knows what the rules are



     17     before the meet begins.



     18          I made an exception of putting this one on the



     19     agenda based upon input I received from our judges



     20     and the horsemen and the track.  This particular



     21     rule is the brain child of this gentleman here,



     22     presiding judge Mike Hall.  He came to me and said



     23     we really need this.  It's a good thing.



     24          And after he said that, I said, well, how does



     25     the rest of the industry feel about it?  And it
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      1     turns out that the horsemen are for it.  The track



      2     is for it.



      3          I thought I would make this one an exception



      4     to our policy about putting things on mid racing



      5     season for a rule just because it's one that I



      6     think helps the betting public.  And there's going



      7     to be, as far as I know, no objections from the



      8     industry, in fact, nothing but support.  So that's



      9     why you are looking at something that's a rule



     10     amendment in July.



     11          CHAIRMAN WEATHERWAX:  Judge, can you please



     12     tell us what this means as far as fair start.



     13          MIKE HALL:  I'll try to.  First of all, I just



     14     wanted to ramble on a second before I got started



     15     on that.  Anyone that knows me knows I like to



     16     ramble.



     17          Regardless, I was last here in March and met



     18     all of you before we started our meet.  We are



     19     halfway through the meet.  I can say I have worked



     20     in many other jurisdictions; New York,



     21     Pennsylvania, Ohio, Canada, Florida, Maryland.  And



     22     so far, this is the most progressive and



     23     forward-looking racing commission and executive



     24     director and staff that I have ever worked with.



     25          I've been told a few times that something I
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      1     say is from the east coast bias.  I'm trying to get



      2     less of beeping the horn at people and maybe



      3     yelling out the window.  Anyway, I'm acclimating



      4     very well to Indiana.



      5          And for myself and the other two judges, we



      6     are very, very happy that we are here.  And we feel



      7     very fortunate to be here and working with the



      8     racing commission and staff that's as good as it



      9     is.



     10          So that being said, the fair start pole, it's



     11     a policy that I first learned about when I was



     12     working in Canada.  And just to give a quick



     13     history review of how racing goes with breaking



     14     horses, Standardbreds, you know they have to stay



     15     on their particular stride, either pacing or



     16     trotting.



     17          Years ago there used to be a rule that said if



     18     a horse goes off its stride when they're behind the



     19     gate before they reached a certain pole, which is



     20     called the recall pole, they would basically start



     21     over.  So what they would do is they get all the



     22     horses behind the gate, and they would be heading



     23     towards the start.  And before they got to the



     24     recall pole, number two goes off stride.  So the



     25     starter turns the lights on on the gate.  They all
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      1     have to turn around and go back.



      2          So it might not seem like much of a deal, but



      3     first of all, the horse that ran made the break in



      4     the first place gets another chance to go.  But it



      5     upsets three or four of the other horses because



      6     they're ready to go at that time.  So what you have



      7     then is in the old days, it might be two or three



      8     or four recalls all started by the first horse.



      9          So years ago they decided to take that rule



     10     out.  There would be no more recalls for breaking



     11     horses.  Well, that was all right except for some



     12     of the people that bet on the horses said, well,



     13     why should you take that away from us.  We are



     14     getting a bad deal.



     15          So Canada came up with the fair start pole in



     16     Ontario.  And I think it originated from they had a



     17     big stake race.  And a horse caused a recall



     18     because it was running and acting crazy.  Then they



     19     turned the field.  And by the time they got it



     20     started, two or three of horses and one of the



     21     favorites was so wound up that they were crazy, and



     22     they couldn't race.



     23          So they devised a plan of we'll put a pole a



     24     certain distance before the starting line.  And if



     25     any horse is off stride and doesn't reach that
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      1     particular pole before the horses are released at



      2     the start, then it wouldn't be a recall in turning



      3     the whole field.  That horse would just be refunded



      4     and declared a non-starter for wagering purposes.



      5          I hope you all can understand what I'm saying.



      6     When they get to this proposed fair start pole, if



      7     the horse hasn't reached that before the starting



      8     gate gets to the start pole, which in the case of



      9     this will be 330 feet back, then that horse would



     10     be refunded.  And everyone that wagered on them



     11     gets their money back.  And the rest of the horses



     12     aren't affected by it.



     13          There's two big concerns.  One is that the



     14     bettors think they are getting a fair deal, which



     15     they are.  It's a fair deal.  To be 330 feet back,



     16     the horse really has to do something stupid.



     17     Sometimes you'll see a horse coming to the gate,



     18     it'll just be hopping like a rabbit.  And in that



     19     case, now we can just go.  Before this, the starter



     20     would say we've got to turn them.  We have a bad



     21     acting horse.  Now that horse is out and the rest



     22     of the horses aren't affected so that everyone gets



     23     their money back.



     24          The only push back that you would ever see, I



     25     think, is maybe from management, but the management







�



                                                          105



      1     at Hoosier Park -- and I'm speaking for them now --



      2     they love racing.  And Rick Moore, he's up there



      3     every night.  And he loves racing.  And he wants to



      4     give the bettor a fair chance.



      5          So when I spoke to him about it, I said, you



      6     know, there's going to be some refunds.  Yeah.  I



      7     said but in my mind whenever you refund somebody



      8     $10, they bet 20 back because, wow, we got a good



      9     deal on that.  Rick had the same thoughts and so



     10     did the horsemen's organization with Jack.  They



     11     all thought that it's a good idea because it



     12     doesn't disrupt the rest of the race, and it gives



     13     the betting public a fair shake.



     14          And I believe that the publicity from it will



     15     be tremendous for Indiana racing.  We can put up a



     16     big story in the trade magazine, the fairest state



     17     of all Indiana, something like that.



     18          I don't see any problems with it.  And I think



     19     it's a really good thing for racing.  I don't think



     20     there is anyone that will have an objection.



     21          CHAIRMAN WEATHERWAX:  That's why it's an



     22     emergency rule because you want to do this as soon



     23     as possible.



     24          COMMISSIONER SCHENKEL:  So would this start



     25     tonight?
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      1          JOE GORAJEC:  No, it starts -- Lea can speak



      2     to when it starts.



      3          MS. ELLINGWOOD:  It starts as soon as it's



      4     filed with Legislative Service Agency so usually



      5     the next day.



      6          CHAIRMAN WEATHERWAX:  You're trying to do it



      7     before this big weekend?



      8          MIKE HALL:  I don't know about that.



      9          JOE GORAJEC:  We have to get the pole in.



     10          MIKE HALL:  The pole's there, but we need to



     11     paint it and put fair start pole.



     12          COMMISSIONER SCHENKEL:  It will be within



     13     days.



     14          MIKE HALL:  Yeah, it will be within days.  And



     15     what we don't want is we had a case earlier this



     16     year where a horse wouldn't trot so they had a



     17     recall for him.  They turned him around.  You can



     18     see a couple of the other ones are getting pretty



     19     hot.  They went to the gate again, and he wouldn't



     20     trot again.  So there's two times.



     21          He scratched.  He's gone off the track.  Then



     22     they line them up again.  First two favorites went



     23     off stride at the start because they were disrupted



     24     by the two recalls.  That's what we don't want to



     25     happen.
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      1          CHAIRMAN WEATHERWAX:  So I understand this,



      2     this will be before the starting gate point, but



      3     those horses have to be on gait before they get to



      4     the starting gate pole?



      5          MIKE HALL:  Not on gait, they just have to



      6     reach it.  Before the starter says go, they have to



      7     be within 330 feet of the start line or else they



      8     are not going to be refunded.



      9          CHAIRMAN WEATHERWAX:  All these people know



     10     this.  They know the rules of the fair start pole,



     11     all the horsemen, all the drivers.



     12          MIKE HALL:  We'll give them a lesson on it.



     13          CHAIRMAN WEATHERWAX:  They maybe don't know



     14     about all about it yet?



     15          MIKE HALL:  No, I don't think they do.  Some



     16     of them that have raced in Canada would know it,



     17     but it's fairly simple.



     18          JOE GORAJEC:  Mike, do you know of any other



     19     state in the country that has a rule that applies



     20     to fair start?



     21          MIKE HALL:  No.  I proposed this five years



     22     ago in Pennsylvania.  It just sat there.  I



     23     actually wrote an article about it.  I got a lot of



     24     responses back that that's a great idea, when are



     25     you going to put it in.
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      1          JOE GORAJEC:  You can sit down and work with



      2     Jessica on the press release this afternoon.



      3          MIKE HALL:  Yes.



      4          JOE GORAJEC:  Put the fairest of all in there.



      5          CHAIRMAN WEATHERWAX:  This will be a pole big



      6     enough that spectators will see it?



      7          MIKE HALL:  Yeah, I mean, if we have any extra



      8     yellow paint, something bright that everyone can



      9     see it.  Immediately if a horse doesn't make it to



     10     that pole, we'll put up the inquiry sign on the



     11     board so people aren't throwing their tickets on



     12     the ground.  The people, the bettors are going to



     13     learn that, oh, that horse might not have made the



     14     pole.  Sometimes they're going to be happy, and



     15     sometimes they're not when he's five feet past it,



     16     but you have to have a point somewhere.



     17          CHAIRMAN WEATHERWAX:  It sounds like a unique



     18     idea.



     19          COMMISSIONER SCHENKEL:  I move approval.



     20          COMMISSIONER LIGHTLE:  I love it as a former



     21     owner of Standardbreds.



     22          CHAIRMAN WEATHERWAX:  Do you want to make a



     23     second?



     24          COMMISSIONER LIGHTLE:  Yes, I will make a



     25     second.  I think it's a great idea.
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      1          CHAIRMAN WEATHERWAX:  Questions?  All those in



      2     favor say "aye."



      3          THE COMMISSION:  "Aye."



      4          CHAIRMAN WEATHERWAX:  Thank you, Mike.



      5          Last but not least, consideration of



      6     readopting administrative rules scheduled to



      7     expire.  I thought we had reviewed every rule



      8     possible.



      9          MS. ELLINGWOOD:  It seems like that.  There



     10     were 900 some but magically, no.  Administrative



     11     rules automatically expire on the first day of the



     12     seventh year after they're adopted.  In Indiana



     13     Code 422 established a process that allows an



     14     agency to readopt rules, those rules that are



     15     expiring without changes.  That's the process we



     16     followed for these two rules.



     17          This year the following rules are scheduled to



     18     expire:  71 IAC 6-1-2 regarding prohibitions on



     19     claims, and 71 IAC 14-1-2 regarding the definition



     20     of Indiana sired.  There is one other rule that's



     21     scheduled to expire, but staff anticipates there



     22     will be a change made to the rule before it expires



     23     so we're holding off on readopting that rule at



     24     this point.



     25          Accordingly, we respectfully request that the
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      1     Commission adopt without changes 71 IAC 6-1-2 and



      2     71 IAC 14-1-2.  As always, I'm happy to answer any



      3     questions you may have.



      4          CHAIRMAN WEATHERWAX:  Thank you.  There will



      5     be no public policy changes to those rules.



      6          MS. ELLINGWOOD:  No, the rules will stay



      7     exactly the same.



      8          CHAIRMAN WEATHERWAX:  Without further



      9     discussion, do I hear a motion?



     10          COMMISSIONER MCCARTY:  I move for said rules



     11     71 IAC 6-1-2 and 71 IAC 14-1-2 readoption without



     12     changes.



     13          COMMISSIONER LIGHTLE:  Second.



     14          CHAIRMAN WEATHERWAX:  All those in favor say



     15     "aye."



     16          THE COMMISSION:  "Aye."



     17          CHAIRMAN WEATHERWAX:  They passed.  I don't



     18     know of any old business.  New business, I don't



     19     think there is anything else left to talk about.



     20          MS. ELLINGWOOD:  There is one thing I forgot



     21     to mention.  The Commission has been lucky enough



     22     to have two really good interns this summer.  One



     23     of them is here today.  I wanted to recognize both



     24     of them.  The first is Tim Mills, who is a



     25     first-year student at Indiana law school in
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      1     Indianapolis.  And the second, who is with us



      2     today, is Dale Pennycuff, who is a second-year



      3     student.  Both have been exceptionally helpful.



      4     Most of the research you see before you that



      5     originated from me has actually originated from



      6     them.



      7          CHAIRMAN WEATHERWAX:  Thank you for your help.



      8     Okay.  If there is no other further business to



      9     come before the Commission, we are adjourned.



     10          (The Indiana Horse Racing Commission meeting



     11     was adjourned at 11:32 a.m.)
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