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March 28, 2018

Lea Ellingwood

Deputy General Counsel

Indiana Horse Racing Commission
1302 N. Meridian Street, Suite 175
Indianapolis, IN 46202

RE: Indiana Horse Racing Commission Staff vs. Bobby Brower
Administrative Complaint No. 216005

Dear Ms. Ellingwood:

Enclosed please find a copy of Respondent, Bobby Brower’s, Exceptions to the
Recommended Order Denying His Second Motion for Stay of Proceedings and Order Denying
Motion to Continue Hearing that I have prepared and filed of record in connection with the above
stated Administrative Complaint. I enclose a copy of the same for your review and so that your
records are complete.

PJS:alm
Enclosure



STATE OF INDIANA
INDIANA HORSE RACING COMMISSION
2018 TERM dib AR -2 P 35

Re:  Bobby Brower ADMINISTRATIVE COMPLAINT NO. 11
7281 S 400 W 216005 D
Muncie, In 47302 Phateh

RESPONDENT, BOBBY BROWER'’S, EXCEPTIONS TO THE RECOMMENDED
ORDER DENYING HIS SECOND MOTION FOR STAY OF PROCEEDINGS AND
ORDER DENYING MOTION TO CONTINUE HEARING

Respondent, Bobby Brower (hereinafter “Brower”), by counsel, Peter J. Sacopulos,
pursuant to and in compliance with ALJ Pylitt’s Order of March 21, 2018, timely submits and
files his written exceptions to the Recommended Order Denying His Second Motion for Stay of
Proceedings and Order Denying Motion to Continue Hearing and states as follows:

I. The Recommended Order of March 21, 2018, Was Issued Subsequent to
Respondent, Bobby Brower, Filing a Verified Petition for Judicial Review That is Pending
Before the Madison Circuit Court 6. Upon Brower’s Filing of his Verified Petition for
Judicial Review, Jurisdiction of this Matter Shifted from Administrative Law Judge
Pylitt/the Indiana Horse Racing Commission to the Indiana Trial Court. The ALJ’s
Recommended Order of March 21, 2018, Was Rendered/Issued Without Authority or
Authorization.

Respondent, Brower, files his Exceptions to the Recommended Order of March 21, 2018,
reserving his objection relative to jurisdiction, and for the reason that having been improperly
defaulted by this ALJ and this Commission, is concerned that this ALJ and this Commission’s
actions, despite their lack of jurisdiction to proceed with hearings and rulings, may result in
additional actions taken against him and, in that connection, additional prejudice and bias toward
him. Therefore, Brower files these Exceptions asserting that ALJ Pylitt had no jurisdiction or
authority to enter the same reserving, and in no way waiving, his right to argue and assert his
position with regard to the ALJ and the Indiana Horse Racing Commission’s lack of jurisdiction
in this matter while he has pending a Verified Petition for Judicial Review before an Indiana trial
court.

Brower further objects to the ALJ’s Recommended Order for the reason that its effect is
to frustrate and defeat Brower’s motion to have him disqualified. Integrity, fairness, and equality
all demand that Brower receive a final determination as to his Motion to Disqualify
Administrative Law Judge that is pending, by way of his Verified Petition for Judicial Review,
before the Madison Circuit Court 6 in advance of the hearing/trial presently scheduled for April
24™ and 25%, 2018. The IHRC’s failure and/or refusal to rule on Brower’s Objections to Findings
of Fact, Conclusions of Law and Recommended Order Denying His Motion to Disqualify
Administrative Law Judge has, pursuant to I.C. 4-21.5-3-9(d), resulted in Brower timely seeking
review by way of his pending Verified Petition for Judicial Review.



II. Exceptions to the “Relevant Procedural History” Section of the Recommended
Order Denving Second Motion to Stay of Proceeding and Order Denving Motion to
Continue Hearing.

Respondent, Brower, agrees with the Relevant Procedural History set forth in the first
three (3) rhetorical paragraphs of this section and, specifically, that procedural history that
purports to cover the period of November 4, 2016, to March 7, 2017.

Brower agrees that he timely filed a Verified Petition for Judicial Review with the
Madison Circuit Court 6 on April 4, 2017. However, the Relevant Procedural History fails to
include that the IHRC filed a Motion to Dismiss Brower’s Verified Petition for Judicial Review
and that the same was DENIED. A true and exact copy of the Honorable Mark Dudley’s Order
of July 28, 2017, DENYING the IHRC’s Motion to Dismiss is attached hereto, made a part
hereof, and marked as Exhibit “A.” It was only after Brower was successful in opposing the
[HRC’s Motion to Dismiss, that the “Agreed Entry” was reached and entered.
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Brower agrees that pursuant to the Agreed Entry of October 17, 2017, this matter was:
“...remanded to the THRC....” Brower disagrees and takes exception with the ALJ and the
[HRC/THRC Staff’s position that ALJ Pylitt was properly appointed, upon remand, and that he
has authority to sit in judgment of this cause. This is because this matter was remanded by the
trial court to the Indiana Horse Racing Commission, not to ALJ Pylitt. Despite having been
remanded to the IHRC, pursuant to 1.C. 4-21.5-3-9(a), that requires appointment by the ultimate
authority, there was no appointment of ALJ Pylitt upon remand. Instead, opposing counsel, an
employee for the Indiana Horse Racing Commission Staff, simply requested that the former ALJ
re-engage in the process. In fact, ALJ Pylitt states this in his Relevant Procedural History when
he states that he was “requested by counsel for the IHRC” to re-engage.

1.C. 4-21.5-3-9(a) requires the ultimate authority, the Indiana Horse Racing Commission,
not opposing counsel, to appoint an ALJ. The trial court Order, via the October 17, 2017, Agreed
Entry, remands the matter to the IHRC and not to ALJ Pylitt. As such, the ITHRC was required to
appoint an ALJ. This has not beer done and, as such, Brower has and continues to challenge ALJ
Pylitt and the IHRC Staff’s position that he has been properly appointed and has authority over
this matter,

Brower also takes exception to the Relevant Procedural History in that it inaccurately and
incorrectly suggests that the time expired between the alleged incident of August 18, 2016, and
the currently scheduled hearing was/is the result of his actions. That is not the case.

The delay that has resulted in Brower’s exclusion from Indiana racing and his ability to
earn a living was/is the result of the Indiana Horse Racing Commission/Indiana Horse Racing
Commission Staff’s improper seeking and entry of a default judgment after Brower had timely
filed an Answer denying the material allegations set forth in the Administrative Complaint, This
resulted in Brower incurring not only exclusion from Indiana racing (and because of reciprocity,
racing in other jurisdictions) but considerable expense in filing and pursuing a successful
Verified Petition for Judicial Review. For almost “two years”, as stated in the Recommended
Order that is the subject of these exceptions, and specifically on page three (3) at line two (2),
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Brower has sought a hearing on the merits to be conducted by an impartial and fair
administrative law judge. His efforts, thus far, are continuing and ongoing.

Brower further takes exception with the relevant procedural history that suggests,
incorrectly, that there are not “unusual circumstances” that meet the requirements of a stay.
Certainly, there are. Brower has pending a Verified Petition for Judicial Review to remove the
very administrative law judge that recommended, incorrectly and improperly, his default and
issued a career-ending penalty, that having been fifteen (15) years and a $40,000 fine, without
any testimony or evidence,

It is further an “unusual circumstance” that this ALJ recommended Brower be defaulted
when, in the history of Indiana recorded case law, civil and administrative, no party
defendant/respondent/licensee has been defaulted when he/she/or it timely filed a responsive
pleading. Additionally, it is unusual that an ALJ not properly appointed, continues to sit in
judgment and make rulings when there is pending a motion to disqualify him and said motion is
pending before an Indiana trial court in the form of a Verified Petition for Judicial Review. It is
not only unusual, it is improper not to stay the proceedings until there is a determination of such
a petition.

Brower further takes exception to this ALJ’s position/opinion in the Relevant Procedural
History that implies Brower’s delay of thirty-five (35) days in filing a motion to disqualify
delayed the process. It did not. In fact, the issue of the ALJ’s disqualification was not a proper
issue for review or discussion during the November 29, 2017, Pre-Hearing Conference. Even
assuming, arguendo, that Brower immediately filed his Motion to Disqualify Administrative Law
Judge on the date of that hearing, November 29, 2017, there would not have been adequate time
for the IHRC Staff to respond, Brower to reply, the ALJ to issue a Recommended Order, Brower
to file his Exceptions and request for review, the IHRC to issue Notice of Opportunity to Present
Briefs, and Brower and the IHRC Staff to prepare and file briefs, all in advance of a Commission
meeting that occurred one (1) week following the Prehearing Conference of November 29, 2017,
' Therefore, the ALJ’s opinion that Brower’s January 4, 2018, filing of his Motion to Disqualify
Administrative Law Judge somehow delayed the proceedings, is not only incorrect, it is further
evidence of this ALJ’s bias and prejudice towards Bobby Brower and further evidence that this
ALJ should be disqualified.

Brower further takes exception to the ALJ’s Relevant Procedural History and specifically
the ALJ’s statement: “...a review of the Minutes of the I[HRC December 6, 2017 meeting, as
posted on its website, indicates that no objection to ALJ Pylitt continuing to serve as the ALJ
was raised by Brower during that meeting....” This statement offered, apparently, to suggest
waiver, is misleading and further evidence of the continued and ongoing prejudice and bias
shown by this ALJ as to Respondent, Brower. This is because of the following:

(1) This assumes, incorrectly, that Respondent, Brower, and/or his counsel were
permitted to address the IHRC during its December 6, 2017, meeting. That is not the

} The December 6, 2017, meeting of the Indiana Horse Racing Commission was the most recent and last meeting
held by the IHRC as of this date. Further, as of this date, the IHRC has not yet scheduled a meeting for or in 2018.
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case. In fact, there is no opportunity for a Respondent to discuss aspects of his or her
pending matter that is not an agenda matter. Procedurally, if the item is not on the
agenda, it may not be addressed.

(2) As set forth, supra, even had Brower filed a motion to disqualify ALJ Pylitt on
November 29, 2017, immediately following the Pre-Hearing Conference, there would not
have been adequate time to place the item on the agenda for the December 6, 2017,
meeting of the IHRC.

(3) A review of .C. 4-21.5-3-9(d) reflects that the initial review and
determination does not reside with the ultimate authority but with the ALJ. Therefore,
1.C. 4-21.5-3-9(d), would preclude Brower or any other licensee/respondent from filing a
motion to disqualify an ALJ directly with the Indiana Horse Racing Commission. The
same above argument applies to and is reflective of the bias and prejudice Brower has
experienced relative to the review and determination of his Motion to Stay Proceedings.

Brower agrees that ALJ Pylitt recommended that he (ALJ Pylitt) not be disqualified.
Brower also agrees that he (Brower) filed his written exceptions in accordance with ALJ Pylitt’s
Order of January 29, 2018, on February 11, 2018.

Brower, however, takes exception to the ALJ’s incorrect statement that: “.. it does not
appear that a Petition for Review of ruling on Disqualification was filed in a timely manner, and
the ALJ’s Recommended Order recommending the denial of Brower’s Motion to Disqualify
remains pending before the IHRC....” That statement is incorrect, inaccurate, and misstates the
record. Further, this ALJ ignores and omits, including in the Relevant Procedural History, his
own Order of January 29, 2018, that allows Brower fifteen (15) days to file his exceptions. A
true and exact copy of ALJ Pylitt’s Order of January 29, 2018, is attached hereto, made a part
hereof, and marked as Exhibit “B.” Brower takes exception in this regard for the following
specific reasons, all of which evidence the existing and ongoing prejudice and bias this ALJ has
demonstrated toward this licensee:

(1) On January 29, 2018, ALJ Pylitt issued an Order that specifically states:
“...either party may petition the Indiana Horse Racing Commission as the ultimate
authority, in writing, for review of this Recommended Order within 15 days after
notice of the ruling is served, or by no later than February 13, 2018....” See Exhibit
“B.”

(2) The time allowed Brower to file his exceptions is not “recommended” rather it
 is ordered. As such, Brower had fifteen (15) days from January 29, 2018, to file his
written exceptions to the Findings of Fact, Conclusions of Law, and Recommended Order
Denying Bobby Brower’s Motion to Disqualify Bernard Pylitt as Administrative Law
Judge of January 29, 2018. Brower timely did so on February 11, 2018. As such, the
ALJs suggestion that Brower’s filing was/is not timely is incorrect, inaccurate, and
misstates the record.



(3) L.C. 4-21.5-3-9(d) allows a Respondent to file written exceptions within ten
(10) days. However, ALJ Pylitt, by way of his Order of January 29, 2018, specifically
ordered that Brower have: ... fifteen (15) days after notice of the ruling is served, or by
no later than February 13, 2018....” See Exhibit “B.” No request for a Nunc Pro Tunc
Order has ever been made by the IHRC Staff and, to date, the IHRC Staff has not
asserted that Brower’s response was not/is not timely. To the contrary, this suggestion is
made by the very ALJ that Mr. Brower has moved to have disqualified. His suggestion
crosses the line from that of an independent trier of fact to an advocate and is
inappropriate in addition to being inaccurate.

(4) Further, 1.C. 4-21.5-3-3(c)(2) states: “An order is effective when it is issued as
a final order under this chapter, except to the extent that: ... (2} a later date is set by an
agency in its order....” Therefore, even assuming, arguendo, that Brower should have had
ten (10) days, his filing was timely because he is justified in relying upon an Order by the
ALJ giving him fifteen (15) days and because of the rules/regulations set forth in I.C. 4-
21.5-3-3.

(5) Additionally, it is the long-settied practice in this state that parties and counsel
are entitled to rely on orders issued by judges.

(6) Further, Brower takes exception to this ALI’s reference to an Order/Ruling in
the matter involving Dr. Ross Russell. The same is/are irrelevant relative to this ALI’s
Order of January 29, 2018.

(7) Additionally, ALJ Pylitt’s omission from the Relevant Procedural History of
his own Order allowing Brower fifteen (15) days to file his written exceptions to the
Findings of Fact, Conclusions of Law, and Recommended Order Denying Bobby
Brower’s Motion to Disqualify Bernard Pylitt as Administrative Law Judge of January
29, 2018 is both significant and serious. It is so because the Order allows Brower fifteen
(15) days to file his exceptions and because Brower timely filed the same. For this ALJ to
issue an Order allowing the Respondent fifteen (15) days to so respond and then omit,
ignore, and exclude that very Order, thereby suggesting a different timeline, is further
example and evidence of his bias and prejudice against Brower and reason that he should
be disqualified from serving as ALJ in this matter.

(8) Brower further takes exception to this statement for the reason that 1.C, 4-
21.5-3-9(d) clearly states that shouid the ultimate authority not acton a
respondent’s/licensee’s petition to review a ruling on a motion to disqualify within thirty
(30) days, then the respondent’s/licensee’s petition to review a ruling on a motion to
disqualify is ripe for judicial review. Respondent, Brower, has timely filed his Verified
Petition for Judicial Review, having done so on March 19, 2018. Brower’s Objections to
ALJ Pylitt’s Findings of Fact, Conclusions of Law and Recommended Order Denying
His Motion to Disqualify Administrative Law Judge does not “remain pending before the
IHRC” as incorrectly stated by the ALJ in his Recommended Order. In fact, it is pending
before the Madison Circuit Court 6. A true and exact copy of Brower’s timely filed



Verified Petition for Judicial Review and Verified Motion for Stay are attached hereto,
made a part hereof, and marked as Exhibits “C” and “D.”

IL Summary of Brower’s Argument

Brower further takes exception with ALJ Pylitt’s incorrect position that he has: .. failed
to offer any explanation or reason how or why he would be prejudiced....” A review of the
record of proceedings in Mr. Brower’s case, including the improper defaunlt judgment
recommended by this ALJ that resulted in his improper exclusion from Indiana racing for an
entire season, and Mr. Brower’s exceptions to the Relevant Procedural History set forth, supra,
offer a multitude of explanations and reasons why he has been and continues to be the subject of
bias and prejudice by this ALJ, explanation and reason why this ALJ should be disqualified, and
explanation and reason why Mr. Brower’s Motion for Stay of Proceedings, pending a decision by
the ultimate authority on his motion to disqualify this ALJ, should be granted.

* 46

Respondent, Brower, further takes exception to ALJ Pylitt’s “summary” of his argument
for the reason that Brower’s Motion to Continue Hearing does provide for and set forth an
unusual circumstance. That unusual circumstance is Brower’s pending motion to disqualify the
very administrative law judge that has denied the motions he has filed, to date, and that has
incorrectly and improperly recommended he be defaulted after having timely filed a responsive
pleading and that further recommended a career-ending penalty be imposed that consisted of a
fifteen (15) year suspension and a $40,000 fine absent any testimony and/or any evidence. All of
that is unusual—very unusual. It also constitutes meritorious grounds for the continuance sought
by Brower that has been denied and evidences further and additional evidence of bias and
prejudice against Respondent, Brower.

IV. IHRC Staff’s Response and Opposition

Brower agrees that this section of the ALI’s Recommended Order provides a summary of
the Staff’s response. Brower disagrees with and takes exception with the Staff’s position.

V. Brower’s Reply to IHRC Staff’s Qpposition to Second Motion to Stay

Brower takes exception with the ALJ’s statement that his timely filed Verified Petition
for Judicial Review and Petition for Stay that is pending before the Madison Circuit Court 6 (see
Exhibits C and D): does not render moot Brower’s Second Motion to Stay.”

Pursuant to 1.C. 4-21.5-3-9(d), the ITHRC failed or refused to timely rule on Brower’s
Objections to Findings of Fact, Conclusions of Law and Recommended Order Denying His
Motion to Disqualify Administrative Law Judge resulting in Brower’s Motion to Disqualify
Administrative Law Judge being ripe for judicial review. The timely filing of Brower’s Verified
Petition for Judicial Review places jurisdiction with the Indiana trial court. As such, Brower’s
Second Motion for Stay is moot for the reason that the ALJ is without jurisdiction or authority to
rule on the same.



Brower also takes exeeption with ALJ Pylitt’s statement and suggestion that absent a
ruling by the trial court, he does have jurisdiction and authority to rule on the Motion to Stay and
Motion to Continue Hearing. ALJ Pylitt does not.

V1. Relevant IHRC Regulation Regarding Granting Stay

Brower agrees that 71 IAC 10-2-10(a) (not 710 IAC 10-2-10(a)) addresses a licensee’s
right to pursue a stay of proceedings. Further, said section/regulation speaks for itself.

VII. Recommended Order Denying Brower’s Motion to Stay

Brower takes exception with the ALI’s statement that he (Brower) has offered no factual
basis which mandates his (Pylitt) disqualification. In fact, Brower has done so. A review of the
record in this case, including the Honorable Mark Dudley’s Order of July 28, 2017, (See Exhibit
“A™ as well as the arguments and bases set forth herein, presents both evidence and bases for a
stay of these proceedings until such time as the trial court rules on Brower’s pending Verified
Petition for Judicial Review.

Brower further takes exception with ALJ Pylitt’s outrageous and incorrect statement that
he: ““...has not been disciplined....” Brower, indeed, has been disciplined. That discipline
includes exclusion from Indiana racing and all other racing programs from March 13, 2017, until
the Indiana trial court ruled that ALJ Pylitt and the IHRC incorrectly recommended/defaulted
Brower and that Brower is entitled to a hearing on the merits. Further, 71 IAC 10-2-10(a)
(incorrectly cited in the Recommended Order as 710 TAC 10-2-10(a)) does not limit a licensee’s
right to stay as suggested by this ALJ.

V111 Order Denying Motion to Continue April 24, 2018 Hearing

As this is an Order, as opposed to a Recommended Order, Respondent, Brower, offers no
exception but does respectfully disagree with the same.

WHEREFORE, Respondent, Bobby Brower, having reserved his right to contest
authority and jurisdiction based on his pending Verified Petition for Judicial Review to
disqualify ALJ Pylitt, respectfully prays the Indiana Horse Racing Commission reject the
Recommended Order, that the Indiana Horse Racing Commission enter an Order staying all
proceedings relative to Mr. Brower until such time as the Indiana trial court and specifically the
Madison Circuit Court 6, rules on Respondent, Brower’s, pending Verified Petition for Judicial
Review and Petition for Stay, and for all other just and proper relief in the premises.



Respectfully submitted,

SACOPULOS, JOHNSON & SACOPULOS
676 Ohio Street

Terre Haute, IN 47807
Telephone: (812) 238¢.
Facsimile: (812) 238419

CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has been served upon the
following counsel of record by email transmission on March 29, 2018 and posted via U.S.
Certified Mail, postage prepaid, on the 28th day of March, 2018:

Attorney Lea Ellingwood

General Counsel

Indiana Horse Racing Commission
1302 North Meridian

Indianapolis, IN 46202
lellingwood@hre.in.gov

Bernard L. Pylitt
Administrative Law Judge
Katz Korin Cunningham PC
334 North Senate Avenue
Indianapolis, IN 46204
Bylitt@kkclegal.com

Peter Tulos
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STATE OF INDIANA IN THE MADISON CIRCUIT COURT
. SS: DIVISION 6
COUNTY OF MADISON i APR -2 P 3
2017 TERM
BOBBY BROWER

Plaintiff AUSE NO. 48C06-1703-MI-279

A

LT ﬁ.‘-_j UE!

VS.

INDIANA HORSE RACING COMMISSION,
INDIANA HORSE RACING COMMISSION
STAFF

Defendants

ORDER DENYING DEFENDANTS” MOTION TO DISMISS

The parties appeared in person and by counsel on June 16, 2017, for a hearing on
Defendants, Indiana Horse Racing Commission and Indiana Horse Racing Commission
Staff’s (collectively “THRC”), Motion to Dismiss. The parties fully briefed the issue.

The issue is whether this court has jurisdiction to hear plaintiff, Bobby Brower’s
(“Brower”), Petition for Judicial Review. Brower is a horse trainer licensed by the State
of Indiana and subject to administrative oversight by IHRC. On November 4, 2016, the
IHRC filed an administrative complaint pursuant to 71 IAC 10-3-20 against Brower
alleging he mistreated a horse. Brower received the administrative complaint on
November 16, 2016. 71 TAC 10-3-20 requires a licensee to request a hearing within
twenty (20) days if he wishes to contest the administrative complaint. The language of
71 IAC 10-3-20(d) reads:

(d) Not later than the twentieth day after the date on which the executive
director delivers or sends the administrative complaint, the person '
charged may make a written request for a hearing or may remit the
amount of the administrative penalty to the commission. Failure to
request a hearing or to remit the amount of the administrative penalty
within the period prescribed by this subsection results in a waiver of a
right to a hearing on the administrative penalty as well as any right to
judicial review. If the person charged requests a hearing, the hearing shall
be conducted in the same manner as other hearings conducted by the
commission pursuant to this article.

The administrative code covering the IHRC does not provide a specific form for making
a written request for a hearing.
.

48C06-1703-MI- 000279
0DmTD

Order Denying Motion to Dismiss
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BROWER V IHRC CAUSE NO. 48C06-1703-MI-279

Brower, through his attorney, filed an answer on November 29, 2016, pursuant to
71 1AC 10-3-21. This filing is within twenty (20) days of Brower’s receipt of the
administrative complaint. 71 IAC 10-3-21 is titled “Settlement Procedures”. Brower
followed the requirements of §21 and not §20. If the IHRC filed an administrative
complaint pursuant to 71 IAC 10-3-21, then the licensee shall file an answer within
twenty (20) days of service of the complaint. Following the filing of an answer, the
parties can enter into a settlement agreement. If a settlement agreement is not reached,
then an administrative complaint may be filed under 71 IAC 10-3-20.

The twenty (20) day window expired on December 6, 2016, and Brower filed a
written request for hearing on December 7, 2016. Pursuant to the IHRC's administrative
procedures, it filed a Notice of Proposed Default against Brower on December 16, 2016,
because he failed to file a written request for hearing in the allotted time. Brower filed
his objection to the Notice of Proposed Default on December 21, 2016. The assigned
administrative law judge on January 3, 2017, recommended to the IHRC that it find
Brower in default. Brower filed his objection to the administrative law judge’s
recommendation on January 12, 2017. The IHRC voted on March 7, 2017, and issued its
final order finding Brower in default on March 14, 2017. Brower filed this case seeking
judicial review of a final agency action on March 31, 2017.

L.C. 4-21.5-3-24 governs the process engaged in by the parties. The statute in full
reads: '

(a) At any stage of a proceeding, if a party fails to:

(1) satisfy the requirements of section 7(a) [IC 4-21.5-3-7(a)] of this chapter;
(2) file a responsive pleading required by statute or rule;

(3) attend or participate in a prehearing conference, hearing, or other stage
of the proceeding; or

(4) take action on a matter for a period of s1xty (60) days, if the party is
responsible for taking the action;

the administrative law judge may serve upon all parties written notice of a
proposed default or dismissal order, including a statement of the grounds.

{b) Within seven (7) days after service of a proposed default or dismissal order,
the party against whom it was issued may file a written motion requesting that
the proposed default order not be imposed and stating the grounds relied upon.
During the time within which a party may file a written motion under this
subsection, the administrative law judge may adjourn the proceedings or
conduct them without the participation of the party against whom a proposed



BROWER V IHRC CAUSE NO. 48C06-1703-MI-279

default order was issued, having due regard for the interest of justice and the
orderly and prompt conduct of the proceedings.

(c) If the party has failed to file a written motion under subsection (b), the
administrative law judge shall issue the default or dismissal order. If the party
has filed a written motion under subsection (b), the administrative law judge
rmay either enter the order or refuse to enter the order.

(d) After issuing a default order, the administrative law judge shall conduct any
further proceedings necessary to complete the proceeding without the
participation of the party in default and shall determine all issues in the
adjudication, including those affecting the defaulting party. The administrative
law judge may conduct proceedings in accordance with section 23 [IC 4-21.5-3-
23] of this chapter to resolve any issue of fact.

L.C. 4-21.5-3-24 requires one of four triggers prior to an agency seeking a default
judgment. Subsection (a)(1) covers personnel actions in the State’s Civil Service System
and is inapplicable here. Subsection (a)(2) authorizes an agency to seek a default when a
party fails to file a responsive pleading. This is the subsection at issue in this case.
Subsections (a)(3) and (a)(4) are not implicated by the facts of this case.

The IHRC defines a “pleading” as:

(a) Pleadings filed with the commission include the following:

(1) Appeals

(2) Applications

(3) Answers

(4) Complaints

(5) Exceptions

(6) Replies

(7) Motions
Regardless of an error in designation, a pleading shall be accorded its true
status in the proceeding in which it is filed.

71 TAC10-3-3. The IHRC does not define a request for a hearing. The IHRC does
differentiate between an answer and a request for hearing. Id. It does recognize that one
is a pleading and the other is not. The court’s analysis can stop at this point because the
IHRC’s action contravenes 1.C. 4-21.5-3-24(a). Brower never failed to file a “responsive
pleading required by statute or rule” and as such, the [HRC cannot meet its burden that
its procedures conform to the statutory mandate.

In further support of the court’s conciusion are the IHRC's own rules. Even if the
court was persuaded that a request for hearing is a required pleading, Brower’s answer
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BROWER V IHRC CAUSE NO. 43C06-1703-MIJ-279

clearly disputed the IHRC’s allegations. The IHRC tells its licensees “regardless of an
error in designation, a pleading shall be accorded its true status in the proceeding in
which it was filed.” 71 TAC 10-3-3(a). While Brower’s document is titled, “ Answer” its
substance told the IHRC that he wished to contest the proposed fine and suspension.
The IHRC must follow its own rules and accord Brower's “ Answer” its true status as a
timely request for a hearing. The court finds that Brower timely responded to IHRC's
complaint. The parties are to contact the court to set a preirial conference date to

address the remaining issues of Brower’s request to stay IHRC's suspension and his
request to remand the case to the IHRC.

All of which is so ordered, this 265 day of July, 2017.
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BEFORE AN ADMINISTRATIVE LAW JUDGE
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

INDIANA HORSE RACING )
COMMISSION STAFF, )
)

Petitioner, ) Administrative Complaint No. 216005
)
v, )
)
BOBBY BROWER, )
)
Respondent, )

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND RECOMMENDED ORDER DENYING BOBBY. BROWER’S
MOTION TO DISQUALIFY BERNARD PYLITT
AS ADMINISTRATIVE LAW JUDGE

On January 4, 2018, counsel for Bobby Brower (“Brower™) emailed his Motion to
Disqualify Administrative Law Judge Pylitt pursuant to 1.C. 4-21.5-3-10. Brower argues that
ALJ Pylitt is prejudiced and bias against Brower pursuant to IC 4-21.5-3-10, was not properly
appointed 1o hear the matter remanded by the Madison County Court, and therefore must be
disqualified.

On January 17, 2018, the Commission Staff filed its Opposition to the Motion to
Disqualify. The Commission Staff argues that Brower has the burden of proof but failed to
allege or provide any basis in fact of law to support his allegations of bias or prejudice required
by the statute mandating the disqualification of ALJ Pylitt. IHRC Staff concludes that the “law
presumes that & judge is unbiased and unprejudiced in the matters which come before the

Judge”. Smithv. State, 477 N. E. 2d 857, 864 (Ind. 1985).




Additionally, IHRC Staff argues that Brower failed to state how or why ALJ Pylitt
showed bias or prejudice. Brower only claims that bias and prejudice are shown by the outcome
in ALJ Pylitt’s previous Recommended Order Granting Default Judgment,

On January 26, 2018, Brower filed his Reply to IHRC Staff’s Opposition to his Motion to
Disqualify ALJ Pylitt with unsupported statements that ALJ Pylitt cannot remain neutral in
handling the matter given the fact that he failed to follow IHRC’s Rules,

Brower correctly acknowledged in the second paragraph of his Reply that ALJ Pylitt
issued an Order “recommending” that IHRC Staffs Motion for Default Judgment be granted
thereby recognizing that an ALJ can only make a Recommended Order given the fact that the
IHRC is the uitimate authority. Brower erroneously argues that ALJ Pylitt somehow caused
Brower to be excluded from the 2017 racing season ignoring the fact that it was the IHRC that
suspended Brower; not the ALJ,

Brower erroneously argues that the Madison County Circuit Judge found that “ALJ
Pylitt failed or refused to follow 71 IAC 10-3-3 (a)”. A careful review of Judge Dudley’s Order
Denying Motions to Dismiss, issued July 28, 2017, attached the Brower’s original Motion to
Disqualify as Exhibit “A”, never once suggested that ALJ Pylitt “failed or refused to follow” any
regulation or statute. Rather, Judge Dudley’s Order concluded that the “IHRC must follow its
own rules” with no mention of the recommendation by ALJ Pylitt,

Brower’s unverified Reply concludes that he “personally feels and believes that ALJ
Pylitt is biased” without any specific basis for his conclusion. Significantly, ALJ Pylitt and
Brower have never met or spoke.

Brower’s Reply offered no additional fact to meet his burden of showing bias or

prejudice requiring disqualification.



RELEVANT PROCEDURAL HISTORY

On November 4, 2016, Administrative Complaint 216005 was issued by the
Commission’s Executive Director against Brower as the result of an alleged incident that
allegedly occurred on August 18, 2016 involving a horse he allegedly trained named B ABland.

Bernard Pylitt was lawfully appointed to serve as the Administrative Law Judge to handle
the abovi referenced matter on December 16, 2016 by Thomas Weatherwax, then Chair of the
Indiana Horse Racing Commission.

ALJ Pylitt had limited prior involvement and simply rendered a Notice of Proposed
Default on December 16, 2016, followed by a Recommended Order Granting the IHRC Staff’s
Motion for Default Judgment on December 30, 2016, pursuant fo IC 4-21.5-3-24 (b), without any
discussion about the merits of the case,

The Indiana Horse Racing Commission after hearing arguments of counsel‘unanimously
approved the Recommended Order on March 7, 2017,

Brower filed a Petition for Judicial Review in the Madison County Circuit Court Division
6 on April 4, 2017 under Cause Number 48C06-1703-ML-279 challenging the Commission’s
Decision.

Indiana Horse Racing Commission and IHRC Staff filed a Motion to Dismiss in the
Madison County matter which was denied on July 28,2017. Pursuant to an Agreed Entry
approved by the Court on October 17, 2017, the matter was remanded back to the Indiana Horse
Racing Commission for further proceedings related to the Administrative Complaint.

On November 16, 2017, Bernard L. Pylitt, was requested by counsel for IHRC Staff to

conduct a Prehearing Conference and schedule deadlines and a hearing on the Administrative



Complaint having previously been assigned on December 16, 2016 to serve as Administrative Law
Judge to handle this matter.

In attempting to find a mutually agreeable date to reschedule the Prehearing Conference,
Mr. Sacopulos, counsel for Brower, emailed ALJ Pylitt on November 20, 2017, with copy to
counsel for the [HRC Staff, stating, in part:

It is our position that you are not the ALJ in this matter, Pursuant to the Agreed

Judgment entered in the Madison Circuit Court 6 dated October 17, 2017, this

matter was remanded to the IHRC for a hearing on the merits. To date, I have not

received any letter of appointment from Director Smith, as required. If there is an

Order appointing you as referenced in the Order of November 16,2017, I have not

been provided or served with a copy of the same, If there is such an Order, I

respectfully request a copy of the same. At this point, the IHRC has not appointed

an ALJ in this case.

Furthermore, please be advised that my client, Bobby Brower, should you be

appointed/re-appointed, intends to file a motion to disqualify you from serving as

ALJ in this matter. That motion would be filed, pursuant to 1.C. 4-21.5-3-10.

In accordance with 1.C. 4-21.5-3-1 8, and after consulting with counsel, ALJ Pylitt sent
written Notice rescheduling the previously noticed Telephonic Prehearing Conference. Lea
Ellingwood appeared during the Telephonic Prehearing Conference on Wednesday, November
29,2017 at 4:00 p.m. on behalf of the IHRC Staff. Brower appeared by his counsel, Peter
Sacopulos and Greg Carter.

When asked by the ALJ during the Telephonic Prehearing Conference to provide any
specific reason or evidence to support his claim that the ALJ is prejudiced or biased which would
require disqualification, counsel provided none. Counsel for Brower further argued that ALJ
Pylitt does not have jurisdiction to hear this matter since the Agreed Entry in the Madison
Cdunty judicial review matter resulted in the matter being remanded to the Indiana Horse Racing

Commission as the ultimate authority, and they have not assigned ALJ Pylitt since the remand as

required by I.C, 4-21.5-5-15.



Counsel for IHRC Staff argued that ALJ Pylitt has jurisdiction to hear this matter since
he was duly authorized and lawfully appointed to serve as ALJ on December 16,2016 by the
Commission’s Chair. Counsel further argued that said appointment has not been revoked or
modified in any fashion, including but not limited to the referenced Agreed Entry in the Madison
County Circuit Court case.

ALIJ Pylitt’s only previous involvement was to render a Notjce of Proposed Default on
December 16, 2016, followed by a Recommended Order Granting the IHRC Staff’s Motion for
Default Judgment on December 30, 2016, based upon IC 4-21.5-3-24 (b), without any mention
about the merits of the case. ALJ Pylitt had no involvement or participation at any stage during
in the Madison County Circuit Court, ALJ Pylitt and Brower have never met or spoken.

Given ALJ Pylitt’s limited involvement, nothing in the record, nor any prior ruling by
ALJ Pylitt demonstrated any prejudice or bias against Brower, nor has ALJ Pylitt indicated any
interest in the outcome of the proceeding requiring ALJ Pylitt to be disqualified pursuant to IC 4-
21.5.3-10.

RELEVANT STATUTES

Indiana Code 4-21.5-3-10 (a) sets forth the applicable standard for disqualification of an
ALJ in an administrative proceeding:

Sec. 10. () Any individual serving or designated to serve alone or with others as an

administrative law judge is subject to disqualification for:

(1) bias, prejudice, or interest in the outcome of the'procecding;
2) ...
3) ...

(4) any cause for which a judge of a court may be disqualified.



Indiana Code 4-21.5-3-13 addresses the involvement of an administrative law judge in
the pre-adjudicative stage, and provides in part:
(a) ..
(b) ...
(c) ...
(d)  Anindividual may serve as an administrative law judge ... at successive
stages of the same proceeding, unless a party demonstrates grounds for
disqualification under section 10 of this chapter.
REASONS FOR DETERMINATION AND RECOMMENDED ORDER
DENYING BROWER’S MOTION TO DISQUALIFY ALJ PYLITT
Unlike Indiana Trial Rule 76, which allows for an automatic change of judge upon the
timely filing of a motion requesting a change, an ALJ cannot be automatically removed. The
party seeking disqualification must demonstrate that grounds exist under IC 4-21.5-3-10 (a)
requiring disqualification. Brower has the burden of proof to demonstrate that ALJ Pylitt must be
disqualified. There is simply no evidence offered by Brower that supports his belief that there is

any bias or prejudice on the part of ALJ Pylitt against Brower.

 FINDINGS OF FACT

From the information and pleadings submitted by Brower, and in the record, the ALJ
finds the following facts:

I. Administrative Complaint 216005 was issued against Brower on November 4,
2016 as a result of an alleged incident involving a horse named B ABland that allegedly
occurred on August 18, 2016.

2. On December 16, 2016 ALJ Pylitt was lawfully appointed by then Chairman
Weatherwax to serve as ALJ handling the Administrative Complaint against Brower.



3. ALJ Pylitt rendered a Notice of Proposed Default on December 16, 2016,
followed by a Recommended Order Granting the IHRC Staff"s Motion for Default
Judgment on December 30, 2016, pursuant to IC 4-21.5-3-24 (b), without any mention
about the merits of the case.

4, The Indiana Horse Racing Commission unanimously approved the Recommended
Order of ALJ Pylitt on March 7, 2017.

5. Brower filed a Petition for Judicial Review in the Madison County Circuit Court
Division 6 on April 4, 2017 under Cause Number 48C06-1703-ML-279 challenging the
decision of the Indiana Horse Racing Commission.

6. Indiana Horse Racing Commission and THRC Staff filed a Motion to Dismiss
which were denied on July 28, 2017.

7. Brower erroneously argues in paragraph 28 of his Motion to Disqualify that
Madison County Judge Mark Dudley’s Order Denying Defendants Motions to Dismiss,
attached to his Motion as Exhibit A, found that ALJ Pylitt “incorrectly and
inappropriately failed to follow ‘the agency’s own rules’ .

8. Nowhere in the July 28 Order does Judge Dudley find that ALJ Pylitt “incorrectly
and inappropriately failed to follow “the agency’s own rules’ “. Judge Dudley concluded
that the IHRC must follow its own rules.

9. Pursuant to an Agreed Entry approved by the Court on October 17, 2017, the
matter was remanded back to the Indiana Horse Racing Commission for further
proceedings related to the Administrative Complaint,

10.  -ALJ Pylitt had no involvement or participation in the Madison County Circuit
Court matter,

1. OnNovember 16, 2017, ALJ Pylitt was requested by counsel for the IHRC Staff
to conduct a Prehearing Conference to establish deadlines and schedule a hearing on the
merits of this Administrative Complaint, '

12. ALJ Pylitt conducted a Telephonic Prehearing Conference on November 29, 2017
and after consulting with counsel, and their calendars, scheduled discovery deadlines as
well as a two-day hearing beginning on April 24, 2018.

13, Any Finding of Fact more properly a Conclusion of Law shall be treated as such.



CONCLUSIONS OF LAW

L. ALJ Pylitt was lawfully and properly appointed by the Chair of the Indiana Horse
Racing Commission to serve as the Administrative Law Judge to handle Brower’s
Administrative Complaint.

2. That appointment has not been modified, withdrawn, or revoked.

3. ALJ Pylitt is not the ultimate authority over this matter.

4, Brower’s Motion to Disqualify ALJ Pylitt must be evaluated pursuant to L.C. 4-
21.5-3-10.

s, Brower has the burden of proof to demonstrate prejudice and/or bias to support
his request that the ALJ be disqualified.

6. Brower failed to present any evidence to support his allegation that ALJ Pylitt is
prejudiced or biased against Brower, or has any interest in the outcome of the proceeding as
required by [.C, 4-21.5-3-10.

7. L.C. 4-21.5-3-13(c) provides that the disqualification of an administrative law
Judge is not required on the grounds that an administrative law judge made a determination of
probable cause or any other preliminary determination in a proceeding,

8. I.C. 4-21.5-3-13 (d) authorizes an administrative law judge to preside at
successive stages of the same proceeding.

9. Any Conclusion of Law more properly a F inding of Fact shall be treated as such.

ULTIMATE FINDING OF FACT
Nothing in the record demonstrates any prejudice or bias on the part of ALJ Pylitt against

Brower, or any interest in the outcome of the proceeding against Brower requiring that he be



disqualified pursuant to .C. 4-21.5.3-10. Accordingly, Brower has failed to meet his burden of
proof.
RECOMMENDED ORDER
Therefore, ALJ Pylitt recommends that Brower’s Motion to Disqualify ALJ Pylitt from
presiding over the Administrative Complaint pursuant to 1.C. 4-21.5-3-10 be DENIED.
Pursuant to 1.C. 4-21.5-3-29(d), either party may petition the Indiana Horse Racing
Commission as the ultimate authority, in writing, for review of this Recommended Order within

15 days after notice of the ruling is served, or by no later than February 13, 2018.

IT IS SO RECOMMENDED THIS 29th DAY OF JANUARY 2018.

Mﬁ’@szxnr

Bernard L. Pylitt
Administrative Law Judgc

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been duly served via first-class United
States mail, postage prepaid, and via email this 29th day of January, 2018 to the following;

Peter J. Sacopulos Lea Ellingwood

Sacopulos, Johnson & Sacopulos Indiana Horse Racing Commission Staff
676 Ohio Street 1302 North Meridian, Suite 175

Terre Haute, IN 47807 Indianapolis, IN 46202

Email: Pete _sacopulos@sacopulos.com Email; lellingwood@hrc.in.gov

_’&Aﬁ@m

Bernard L, Pylitt

Katz Korin Cunningham PC

334 North Senate Avenue

Indianapolis, IN 46204

Office: (317)464-1100 Fax: (317)464-1111
Email: bpylitti@kkelegal . com
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Darlene lLikens

Madison Clrcuit Court 6 ) Clerk
Madison County, Indiana

STATE OF INDIANA ) MADISON COUNTY CIRCUIT COURT
) DIVISION 6

COUNTY OF MADISON ) CAUSE NO.

BOBBY BROWER,

Party Herein Pursuant to Ind. Code: 4-21.5-5-6(d)
Petitioner Below

Vs,

INDIANA HORSE RACING COMMISSION,
Party Herein Pursuant to 1.C. 4-21.5-5-6(d)
Respondent Below

VERIFIED PETITION FOR JUDICIAL REVIEW OF INDIANA
HORSE RACING COMMISSION’S FAILURE TO COMPLY WITH I1.C. 4-21.5-3-9(d},
REQUEST FOR ORDER DISQUALIFYING ALJ PYLITT, AND ORDER
COMPELLING THE IHRC TO APPOINT A SUBSTITUTE ALJ

1. VERIFIED PETITION FOR JUDICIAL REVIEW

1. Bobby Brower, Petitioner, by counsel, respectfully petitions this Court, pursuant to
Indiana code 4-21.5-5-2 ef seq. for judicial review of Administrative Law Judge Bernard Pylitt’s
Findings of Fact, Conclusions of Law, and Recommended Order Denying Bobby Brower’s
Motion to Disqualify Bernard Pylitt as Administrative Law Judge of January 29, 2018, thatis a
final order pursuant to I.C. 4-21.5-3-9(d) and that is subject to judicial review,

2. This Verified Petition for Judicial Review is filed pursuant to Indiana Code 4-21.5-5
et seq.

3. The name and mailing address of the Petitioner, Bobby Brower, is as follows:

Bobby Brower
7281 S County Road 400 W
Muncie, IN 47302

4. The name and address of the agency/commission whose action is at issue is as
follows:

Indiana Horse Racing Commission/Indiana Horse Racing Commission Staff
1302 N. Meridian Street, Suite 175
Indianapolis, IN 46202

5. The names and addresses of the persons/entity that were/are parties to the proceedings
!

C




that led to the failure of the Indiana Horse Racing Commission to comply with 1.C. 4-21.5-3-
9(d), were/are:

a, Bobby Brower, 7281 S County Road 400 W, Muncie, IN 47302, and
b. Indiana Horse Racing Commission/Indiana Horse Racing Commission Staff,
1302 N. Meridian Street, Suite 175, Indianapolis, IN 46202.

6. Pursuant to Indiana Code 4-21.5-5 et seq., Petitioner, Bobby Brower, is entitled to the
judicial review sought. Petitioner has standing to obtain judicial review pursuant to L.C. 4-21.5-
S et seq. This is because he petitioned the Indiana Horse Racing Commission on February 12,
2018, for review of the ruling issued by Administrative Law Judge Pylitt on January 29, 2018,
and the Indiana Horse Racing Commission has failed to review that ruling within the thirty (30)
day time period prescribed in 1.C. 4-21.5-3-9(d).

7. Petitioner has suffered immediate and irreparable harm due to the Indiana Horse
Racing Commission’s failure to review ALJ Pylitt’s Ruling of January 29, 2018 and no adequate
remedy exists at law.,

8. Petitioner has also, in compliance with 1.C. 4-21.5-3-13, timely requested a certified
copy of the Administrative/Agency record for judicial review. A true and exact copy of counsel
for Brower’s correspondence, dated March 15, 2018, to Lea Ellingwood, General Counsel of the
Indiana Horse Racing Commission requesting the same, is attached hereto, made a part hereof,
and marked as Exhibit “A.”

9. The requested certified copy of the administrative record has, as of this date, not been
provided. Petitioner will, upon receipt, timely file said certified administrative record, Petitioner
has also timely filed this Verified Petition for Judicial Review within thirty (30} days of the
deadline for the Indiana Horse Racing Commission to review ALJ Pylitt’s Ruling of January 29,
2018.

10. The original action brought against the Petitioner by the Indiana Horse Racing
Commission/Indiana Horse Racing Commission Staff, is in the form of an Administrative
Complaint, which was filed November 14, 2016, a true and exact copy of which is attached
hereto, made a part hereof and marked as Exhibit “B.”

[1. OnJanuary 5, 2018, Petitioner/Respondent, Bobby Brower, filed a Motion to
Disqualify Administrative Law Judge pursuant to 1.C. 4-21.5-3-10, a true and exact copy of
which is attached hereto, made a part hereof, and marked as Exhibit “C.”

12. On January 5, 2018, ALJ Pylitt issued email correspondence, which he indicated
would serve as his Order, allowing the Indiana Horse Racing Commission Staff, to and including
January 19, 2018, to reply to Brower’s Motion to Disqualify Administrative Law Judge and,
thereafter, Brower, to and including January 26, 2018, to reply to the IHRC Staff’s response. A
true and exact copy of that email/order is attached hereto, made a part hereof, and marked as
Exhibit “D.”
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13. On January 17, 2018, the IHRC Staff filed its Opposition to Respondent, Bobby
Brower’s, Motion to Disqualify Administrative Law Judge. A true and exact copy of that
opposition is attached hereto, made a part hereof, and marked as Exhibit “E.”

14. On January 26, 2018, Brower timely filed his Reply to the IHRC’s Opposition to his
Motion to Disqualify Administrative Law Judge. A true and exact copy of that Reply is attached
hereto, made a part hereof, and marked as Exhibit “F.”

15, On January 29, 2018, ALJ Pylitt issued his Findings of Fact, Conclusions of Law,
and Recommended Order Denying Bobby Brower’s Motion to Disqualify Bernard Pylitt as
Administrative Law Judge wherein he recommended denying that he be disqualified as ALJ in
this matter and allowing Bobby Brower fifteen (15) days in which to petition the Indiana Horse
Racing Commission for review of the Recommended Order. A true and exact copy of ALJ
Pylitt’s Recommended Order is attached hereto, made a part hereof, and marked as Exhibit “G™.

16. On February 12, 2018, Petitioner, Bobby Brower, filed his Objections to Findings of
Fact, Conclusions of Law, and Recommended Order Denying His Motion to Disqualify
Administrative Law Judge. A true and exact copy of his Objections is attached hereto, made a
part hereof, and marked as Exhibit “H.”

17. Pursuant to I.C. 4-21.5-3-9(d), which states, in pertinent part:

«,..If the administrative law judge ruling on the disqualification issue is not the
ultimate authority for the agency, the party petitioning for disqualification may
petition the ultimate authority for review of the ruling.. .the ultimate authority
shall conduct proceedings,..to review the petition and affirm, modify, or dissolve
the ruling within thirty (30) days after the petition is filed. A determination by the
ultimate authority under this subsection is a final order subject to judicial review
under IC 4-21.5-5....”

Bobby Brower’s, Objections to Findings of Fact, Conclusions of Law, and
Recommended Order Denying His Motion to Disqualify Administrative Law Judge, is
ripe and subject to judicial review,

18. The IHRC has not ruled on Bobby Brower’s, Objections to Findings of Fact,
Conclusions of Law, and Recommended Order Denying His Motion to Disqualify
Administrative Law Judge filed of record on February 12, 2018, and more than thirty (30) days
have passed. Pursuant to 1.C. 4-21.5-3-9(d), Petitioner, Bobby Brower, now petitions for judicial
review of his Objections to Findings of Fact, Conclusions of Law, and Recommended Order
Denying His Motion to Disqualify Administrative Law Judge.

19. Based on the above facts and supporting arguments and authority, the Petitioner is
entitled to judicial review and has shown he has suffered immediate and irreparable harm and
that no adequate remedy exists at law.
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20. Petitioner, Bobby Brower, has suffered and coniinues to suffer immediate and
Iteeparable barm, He has bean precluded from sarning a livi. g1 as a Standardbred trainer in.
Indisna by the Respondent and has further suffered such hana by way of the ALPs incorrest and
ertoreolts Recommended Otder of Default Judgment against im which seid Recommended
Order was adopted/approved by the Indiana Hotss Racing Comnission despite Brower having
timely filed an Answer. Brower remaing unable to secure & license to participate in Indiana
}Sltnndarﬁbmd tacing and, as such, has and contittues to suffer immediate, ongoing and frrepurable

arTH.

21, By failing to rule on an sppeal of a teritorious Motiox to Disquaiify, the Indiana
Horse Racing Commission has forced Browsr to have his case procesd with & biased judga
which is in derogation of his due process rights and I dero.:stion of the AOPA and Indiana

statutory law.

WHEREFORE, the Petitioner, Bobby Brower, prays tiat this Court grant his Petition for
Judicial Review, that this Court enter an Order disqualifying 1 .emard Pylitt as Admimstrative
Law Judge and remanding this matter to the Indiana Horse Raring Commission for hearing
before a ruplavement/alternative Administrative Law Judge o b appointed by the Indiang Horse
Racing Commission and for all other just and proper relief in th.: premises.

YERIFICATION

[ affirm under the penalty of parjury that the foregoing alleg stions are true and acevrate
to the best of my knowledge and behef,

Respectfully Submitied,

SACOPULOS, JOHNSON & SACOPULOS
676 Ohlo Street

Terre Haute, IN 47607

Telephone: (812) 238-2565

Facsimile: (812) 238-1945

By: _{s/ Peter J. $acopulos
Poter J. Sacopulos, #14403-84




CERTIFICATE OF SERVICE

I 'hereby certify that a copy of the above and foregoing has been served upon the
following counsel of record by first class U.S. Certified Mail, postage prepaid the 19 day of
March, 2018:

Office of Attorney General

ATTN: Curtis Hilf

Indiana Goverriment Center South, 5% Floor
302 West Washington Street

Indianapolis, IN 46204-2770

Indiana Horse Racing Commission

ATTN: Michael Smith, Executive Director
1302 N. Meridian Street, Suite 175
Indianapolis, IN 46202

Lea Eliingwood

General Counsel

Indiana Horse Racing Commission
1302 North Meridian

Indianapolis, IN 46207

Bernard Pylitt

Adminstrative Law Judge

KATZ KORIN CUNNINGHAM
The Emelie Building

334 North Senate Avenue
Indianapolis, IN 46204-1708

/s{ _Peter J. Sacopulos
Peter J. Sacopulos




SACOPULOS, JOHNSON & SACOPULOS
LAWY ERS
8786 OMi0 STREET

TERRE HAUTE, INDIANA 47807

GUS BACOPULDS ’ TELEPHONE
R. STEVEN JOHNSON (812) 236-2569
BETER J. SACCPULOS

MICHAEL J, SACOPULOS FACSIMILE

{aI12) 238.19485

OF COUNSES.
PETER G, YELKOVAC
GREGCORY &, CARTER

March 15, 2018

Delivered via Certified Mail

Lea Ellingwood

General Counsel

Indiana Horse Racing Commission
1302 North Meridian

Indianapolis, IN 46202

RE: IHRC v, Bobby Brower
Administrative Complaint No. 216005

Dear Lea:

As you are aware, | am legal counsei for Bobby Brower. My client, pursuant to 71 [AC
4-21.5-5-2, hereby notifies the Indiana Horse Racing Commission/Indiana Horse Racing
Commission Staff of his intent to seek judicial review of the Indiana Horse Racing
Commission’s failure to rule on his Objections to Findings of Fact, Conclusions of Law, and
Recommended Order Denying His Motion to Disqualify Administrative Law Judge within the
thirty (30} days given by L.C. 4-21.5-3-5(d), and respectfully requests the Indiana Horse Racing
Commission provide a certified copy of the administrative proceedings/record.

Yours sincerely,

Peter J. Sacopulos
PJS:alm

EXHIBIT

il

e




INDIANA HORSE RACING COMMISSION
ADMINISTRATIVE COMPLAINT

1

RE: Bobby Brower ADMINISTRATIVE COMPLAINT NO.12
128 § 400 W 26005, =
Muncie, IN 47302 =

AUTHORITY »

0

71 1AC 10-3-20 provides that the Comimission hag delegated to the Exégutive Director
the authority to prepare and issue reports recommending the assessment of an administrafive
penalty, including fines and other proposed sanctions. Specifically, 71 [AC 10-3-20{b} states:

The commission delegates to the executive direcier the authority to prepare and issue
administrative complaints pursuant to the Act If, after examination of a possible
violation and the facts relating to that possible violation, the executive director
determines that a viclation has occeurred, the execufive director shall issue an
administrative complaint that states the facts on which the conclusion is based, the fact
that an administrative penalty is to be imposed, the amount to be assessed, and any other
proposed sanction, including suspension, or revocation. Furthermore, when the judges
have issued a ruling that a violation has occuned, the executive director may issve an
administrative complaint identifying the underlying ruling that serves as the basis for the
administrative complaint, the fact that an administrative penalty is to be imposed, the
additional amount 10 be assessed, and any other propesed sanction including additional
suspension or revocation. The amount of the penalty may not exceed five thousand
dollars (35,000} for sach violation. Each day or oecurrence that a violation continues may
be considered a separate violation. In determining the administrative penalty, the
execufive director shall consider the seriousness of the violation.

NOTICE: The person who is the subject of this Administrative Complaint has twenty (20) days
after the igsuance of this report to make a written reguest for a hearing pursuant to 71 IAC 10-3-
20(d). The remainder of that section outlines how that report is to be served and how a person
against whom penaities and other sanctions are assessed may contest the recommendation of the
Executive Director. See generally, 71 IAC 10 er seq., and 1.C. 4-21.5-3 o1 seq.

Additionally, if the person who is the subject of this Administrative Complaint, no later than ten
{10} days after the issuance of this Administrative Complaint, delivers or has delivered to the
Executive Director of the Commission. materials that should be considered in mitigation of the
proposed penalty, then the Executive Director may, in his diseretion, either withdraw the
Administrative Complaint issued, modify or amend it as he sees fit, or allow the report to stand
as originally issued. In the absence of specific notice to the contrary, the person who is the

subject of this Administrative Complaint is to assume that the report will stand as originally
issued.

REVIEW OF INFORMATION

1. The Indiana Horse Racing Cornmission Pari-Mutuel Rules for Standardbred Racing (71
IAC, et seq.) and any reievant provisions of the Indiana Pari-Mutuel Wagering on Horse
Racing Act found at IC 4-31-1, el seq.
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2. The 2016 Indiana Horse Racing Commission (“THRC"™) owner/trainer/driver license
application formn signed and submitied by Bobby Brower on March 15, 2016. (Attached
and incorporated as Exhibit 1}.

3. The Association of Racing Commissioners International (*ARCT”) Comprehensive
Ruling Report of Bobby Brower and United States Trotting Association ("USTA”)
Pathway All Ruling Report of Bobby Brower. (Attached and incorporated as Exhibit 2).

4, Bobby Brower’s 2016 probationary license. (Attached and incorporated as Exhibit 3),
FINDINGS OF FACT

1. Bobby Brower was duly licensed in 2016 by the IHRC as a Standardbred
owner/trainer/driver and was at all times relevant subject to the jurisdiction of the THRC.

2. As a licensee, Brower i3 subject to IHRC rules and regulations.
3. Asalicensee, Brower is required to be knowledgeable of all IHRC mles and regulations.

4, The THRC may impose sanctions for the reasons enumerated at 71 [AC 5-1-14{b) and IC
4-31-6-6. Of relevance to Brower are the following:
a2 T1IAC 5-1-14(b){4), IC 4-31-6-6(b){4): “The person has violated or attempted to
violate a provision of this arficle, these rules, or a law or rule with respect to horse
racing in a jurisdiction.”

b. 71 TAC 5-1-14(bX9), IC 4-31-6-6(b}(9}: “The person has zbandoned, mistreated,
abused, neglected, or engaged in an act of cruelty to a horse.”

¢, 71 TAC 5-1-14(b)(10), IC 4-31-6-6(b)}10): “The person has engapged in conduct
that is against the best interest of horse racing or compromises the integrity of
operations at a track or satellite facility.”

d. 71 IAC 5-1-14(b)16), IC 4-31-6-6(b)(15): “The person has interfered with or
obstructed a4 member of the commission, & commission ermployee, or a racing
official while performing official dutie[s].”

5. Brower violated 71 IAC 5-1-14(b}(9) and IC 4-31-6-6(L)(9) by mistreating, abusing and
engaging in acts of cruelty toward the horse “B ABland” when he trained and beat “B
ABland” to the point the horse suffered injury and shortly thereafter collapsed from
exhaustion on or about August 18, 2016.

6. Brower violated 71 IAC 5-1-14(b)(9) and IC 4-31-6-6(b}{9) by mistreating, abusing and
engaging in acts of cruelty toward the horse “B ABland” when he whipped, kicked, and
beat “B ABland” after “B ABland” coliapsed on or about August 18, 2016,

7. Brower violated 71 IAC 5-1-14(6}(10) and IC 4-31-6-6(b)(10} by engaging in conduct

that is against the best interest of horse racing when he trained and beat “B ABland™ to
Page 2 of 4
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the point the horse suffered injury and shortly thereafter collapsed from exhaustion on or
about Angust 18, 2016.

8. Brower violated 71 JAC 5-1-14(b)(10) and IC 4-31-6-6(b){10) by engaging in conduct
that is against the best interest of horse racing when he whipped, kicked, and beat “B
ARland” after "B ABland” collapsed on or about August {8, 2016,

9. Brower violated 71 [AC 5-1-14(b}{(16) and iC 4-31-6-6(b){15) by interfering with or
obstructing a commission emplayee while performing his official duties when he or his
agent directly or indirectly threatened potential witnesses against him in this matter,

10. Brower violated 71 TAC 5-3-3(a)(5), which charges licensed trainers with the
responsibility of the proper identity, custody, care, health, condition, and safety of horses
in his or her charge when he failed to care for the health, condition and safety of the horse
“B ABland”.

11, Brower violated 71 IAC 5-3-3(a)}{27), which requires licensed trainers to guard and
protect ail horses in his or her care when he beat and abused “B ABland” and caused
injury to said horse,

12. Brower violated 71 IAC 5-3-3(a)(18), which requires he ensure the fitness of a horse to
pexform creditably when he beat and abused “B ABland” to and caused injury to said

horse.,

Commission staff reserves its right to amend this complaint as its investigation continues.

RECOMMENDED PENALTY
WHEREAS Commission regulation 71 IAC 2-11-1 specifically states:
“In assessing penalties, the Commission shall consider the severity of the viojation . . ™

WHEREAS the Findings of Fact clearly demonstrate that additional penalties should be
imposed; and

WHEREAS the Findings of Fact clearly demonstrative that Brower has engaged in conduct that
is not in the best interest of racing in Indiana and compromises the integrity of operations at a

race track;

IT IS HEREBY RECOMMENDED that pursuant to the provisions of 71 IAC 10-3-20,
Brower:

a. Be suspended and remain ineligible for licensure for a period of fifteen (15) years;
and
b. Be fined the sum of $40,000.

Page3cf 4
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AT o o 404

Michae] D. Smit_h, Executive Direcfor
Indiana Horse Racing Commission

ee: IHRC Judges
Terry Richwine

INDIANA BORSE RACING COMMISION
1302 North Meridian Street, Suite 172
Indianapolis, IN 46202
Tel: 317-233-3119
Fax: 317-233-4470
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OFFICE USE ONLY . '
INDIANA HORSE RAGING Heanee 1o L2550 |

COMMISSION pue 23115
Trainer License Application ::;KLF;” o !é.é? 708

Stme Form 46651 {123 /2-15) For use.if you are seeking a Tritiner License.
Apptaved by Stte Board of Accaunts, 2015 Piense check nppropriate boxes below. Clurk[ C o FP 550 l

Roviewed by: [
{HRC Licepse Mumber

1363

[ {
- S

hskby. o
o Flegl <t ST T '. ):\Q.CS[VSD "}{n!qa7
Hst _AA) Mfdl? ¥
5]

2. Have you been known by anolher name? I yes, plense

.'11-‘ 580]6‘ ]
MORGs o o ) T
Rt ; i ff&'j‘éib%"ﬁuﬂf@g-fhui‘dm n‘a_:iu,e."“ '
iy b ;. s ] pa -\i‘;‘i f £3
4. Permanent addressr7:—’3§)/ 5 CE_He° ‘,C;} - .
' .o Sireed .
f el € gy, Y730
.- Gy Stote/Provinge : . ZIPICouniry
5
e AL S a e T .
Ll e Satefrovince ity
§. Telephone numbers: ‘ _5/ 7 "0/'47 9 =/ ‘5/7 ? - o
' Cell Mumber Business Number Fax Numbar

7. Pqisb@_ti}bq aﬁﬁ d ;‘ﬁ;égs of c{" ergency: i ydﬁ ,:[QA____ Taicphﬂnc:i@t‘j a8 'Z“:i.g;:c: Y

8 AreyouaUS. Citizen? [[J¥es {0 No- What country are you from?

Tmmigration registration nuraber (if applicable} A-
9. List latest dates ﬁng(;rprmted . ap(_i Wili}t #lates p rinted you: Month and Year(s) Printed ) In what Stuie(s)

® Fingerprinis may bz-uet:asmry_‘ Coritac! the Licensing Offfce for requiremenis,

L8

: : B AT Pigss, .o o
10. . Socisl Securit ;!tm: - Helght ;- Weight . Color Halr ‘Color: Eyes Birth Date meaiy Ape¥

: UIDET : : :
- foptionat}: m 5 6 L?}U gf ‘@L L{fﬁ//@/&z—} ;3‘1
Sogial Stamiy Suaher bs being requestcd to purswe stolitory resporaibiiftivs and Ir voluntery.

15, USTA Mumber 2 3_ SCG’ in 3 USTA Exp. Date rmw»j_/l?_’ﬂ: / (“ P

. , i . Tralner Designation; EG OL
* T
(TSTA westiun nbove pertains to Standardbred licensees anly. : Diiver Designation: B’% DP IBI

Please cheeh desipnadion fo the right.)
* b




12. Give the following iaformation rslali\ff fo yo,l%nrzent employer. If self-employed, so indicate:

Employment Dates Nene of Employer Adidress (Steeet, City, State, ZIP}

13. Have you been previously licensed by any other racing jurisdiction (excluding Indiana)? 1fyes, pleose, give the
following mformation on curreal and maost recent license(s}: ’

Dale pwighy Type (;t_:gll;%lion) State/Province/Couniry License Number
(). L2 o7 o AL Yy 27
). —

14, 1f married, bas your spouse beex previously licensed by another tacing jutdsdiction? ifyes, give the following
information on hisfher curtent and most recent license(s). 1f not married, please check box: [ INot Macried
Dale: pumtidtyy Type {ocoupation) ~ ¢/ Siaic/Pro\ij;néchountry License Namber
(a}-..
) -
15 a) (E/ Yes [] No - Have you ever been SUSPENDED fur more than five (5) days?
' B [des [3 No e you ever been FINED over $1007 o :
o) [¥¥es [J Mo  Has your cacing ticense (or your spouse's) ever been DENIED or REVOKED?
d) [ Yes [H"No 2, » Dd¥ou (or your spouse) bave PENDING racing viotations? .

Y

ey EijDN

(. Have you or your spouse sver been RULED OFF or BARRED from & race track?
If ay question in 15 3, b, ¢, d, or & was avswered as YES, you inust provide (he foltowing for each incident:

Dl i © Stite T Specifie Violatien

Tack '
W 4lyfrs” L Hhoos %Z%Mcé:aﬁ_ﬂfgk
@ 4{; 7 rf o/ An
7 %"0 {f\f _‘l\-ﬁ ] :ﬁéﬁé’;‘éﬂlf\:& e

16..0) [es '[]'No - Have you {or our spoise) aver béen ARRESTED? You must answer YES, even if
Lo Lty o charges were dopped or dismissed. ’ . . .
(Mo .+ “Are'yol {or your souse) cirrently: on FAROLE or PROBATION?

T Ne' e {here CRIVINAL dhiarges Giimcntly pending against youl '
Ifany question in ¥6 4, b or ¢ was answered as YILS, you muwst provide the followiag for each incidant:

Dato of Atresl piuy State — Arecsiing Apoaey Offense Ouicome/Sentence |
zon fﬁ S*w‘j " C Satlpt Drogpes!
oY e i

o/

I edditional :Me is rigeded in relation fo «Imy of the questions abave, planse ise o separaie sheet of paper nnd subindt ¥t witle (his form,

17. - THRC Rules Require Worker's Compensation Act Compliance SR

.., Lavedsed Bmflvjéﬂ‘s'ih’@ ENFY-f‘.‘f?ﬁk@a’a;cqnl%,cnsa,lyﬂn,in?u&*anye: sovering their employess a vequired by .
TLIAGS-1-10, Pleage notsthe, employrient alfudavit within this application’ waiver, Byon are not suie whethet you

Heéis comperisution {nsyrance coveriiie, please contadt your insumnce agent, the Worker's Comperssation.

he stafe, Where your bisiness i domiclled, or h¢ Tndigna Worker's Cothpedsation Board at 317-132-3808.-

(8’ Employment and Ewploying Help - ]
Trainers operating withis restricted areas of Heensed racefracksshall cnsure that they (and their employees) are licensed
A Trainer shall ensure that esch owner for whom he or she trains applies for a licenss. A bossedn a l{ié'msr'-s care shail npt
start in a race unless the Owner bas a Heenge an file with the commission. [t shall be a trainec’s responsibility o majnataiz
with the comuigsion up-io-date vanies of awnem, carrent employees, aod olbers Lsving neeess to the Iniiner's sgsigned
premises, Suchinfarmation shall be given by cmugle!mg questions 18 a & band question 19 4, b, cand d. This spplication
Shall contaig all informatiod considered perfinent by the comamission, Changes i ownership ofﬁumcs, new ordischurged
groorns, addifics md/ordeletionsofhorses nated on this form mustbe reported to the licensing office using the prgparroster
-Apdate form or apphication chasge form, whichever is applicable.

a. Assistant Trafneyr: S Telephone: ( ) o
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R

Tt Briakison
Lo Jim wiikersen
' ) o Wilson
"g):;hﬂ‘-f &‘,.y_ulwd
ﬂ r Pi\a“\?ﬁ

b. Picase listyour Stable Employees bélov;
- o TR
] e

Emp!ayec(s} Name

Tl v Aadles
(,Ug;'//m_ Q‘Jz{ 75(_’ i/
__sJeecnt vhee | 7

SRR (v
e

¢

9. ﬁtatg‘ﬁ nt o of O\s\mershm

own on Jockey (_.lub or AQHA papals MO owaer
WNER unlgss 'ﬂ’he, dwmg ihc pcnoé of itcnsure is the bwner or leiset ofn:card of apraperly
a8 infercat as-4 parl owner or lesses of 4 properly regisicred raceharse. -

1y be ke cehl‘cd i5a hoxéu
rcgzstered mcchorsc{s} 0:11

a, Stalament of Ownef‘:mp {hor ses the app[rcaninw rantly GWNS withinthe USTA/A QIﬂfJocky Club)

e i T % | Erie
Agg - \mer(s) "Owaed TBIéIﬂSB

'Géﬁ»’ Q,S“:/w “ ¥ ﬂéé?‘/mﬁ ﬂc%/f)@;/ s04| S

b. Are any horses above leased? E_—JYBS @-No {f‘ yes, please list helow:

T
1 L

' KRS Hex:se(s}Nnmn * Lessor (eurrent swaer oflioise)

6 &p/{c s s

i, If you listed a Stabfe Name or Ownership Entity (a parine: ship, corporation, efc,) as wmer of a horse above, please tell

us about the individuni persons vnder that name holding any interest in thosc hocses. Pleasw check with cach state i whick you
plan to 18C8, to determing if they require a separa{c Stable or I?n%:ly segistration form be Alled, in addition {o this npphcatmn

'H'nrse{s)Name S

E
Dwm.d

R Y

20. Pleass indicate the foliowing: (Ifboch fa) and (b} below are applicabie to yon, please provide all information requested,)
{1 (&) Iwillstable on the grounds......... Barn(s) Number _ Stall Assigument{s) Number
by 1witthe sh{ppmg in from: (campiere bax below)

?@82{ S 4#0/%5'«»/ o) 5%0/ A

Street Address State

If additional space is needed in relation to any of the guestions sbove, please ise a separnte shéel of paper and subwmit it with tis form.

3
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Horse Racing Commission, the Indiana State Police, the Indinaa Slate Department of Revenne and the

et T
7 e,

T understand that pariicipation in sacing in indiana is a privifege, nota right, thal the licease

jssned pursuant to this Application 15 subject fo couditions precedent as sel out in thie dpphicable Lodiana Rules
and Regulations, and thal ey failure to comply therewith, including bul not limited tomisstatements or omissions
in (he feregoing appheation, shall be grownds for iamediate rovocation Or suspension of such license, By
acceptance of said license, L agree loabide by theslatutes of the State of Indiany relating to rucing, the applicable
Tudiana Rules and Regulations and rulingsor devisions of the Judges/Siewards with the knowledpe thalrulings
ar decisions of the Judges/Stowards shall remain in force untit reversed or modified by the Indiana Horse Racing
Commission.

I bereby acknowledge that T will be subject to the searches, either in my presence or absense,
provided forin f;{diana Codde 4-31-13, as amendued, aod the Indiana Rulesand Regulations that authorize
personal inspeclions, inspection ofany personal property, sadins ections of fremiscs and properfy related
{0 ny partigipation in 4 race meeting by persons-anilierized by the Indiana Horse Racing Commission. |
also acknowledge that [ may be requesied to provide a breath orurine sample in accordence with Indiano
Code 431 -8, as amended, and the applicable Indjana Rules snd Repulations. [ further acknowledge that
the Indiana Horse Racing Comutission may seize any srliclz ot substance which.is found in my possession
orcontrol or i localion under my control which may be forbidden or is against the applicable Indiana Rules
and Regulations, | herehy waive all claims and remedies - wilh the-oxception of these pravided for by the
ladiana Administrative Orders and Procedures Act (contained al ndiana Code 4-21.5-1, et seq.}, and the
applicable Indiaga Horse Racing Commission Rules arising therefrom - against the Indiana Horse Racing

~ounigsion and s members, employees and agenty and the racing associalion on whose promises the
search and/or seimce it made and the officials, eraployees and agenis of such aysocietion,

1 apree to watve confidentiality related to au animal's veterinary medieal records a5 outiined in
1.C. 25-38.1-4-5,5(d), 1.C. 5-14-3-4, und sny other pertinent rule or law reglating horse racing and
veterinary records in Indiana as it applies 1o & disciplinery action before-the Commission.

Worker’s Compensation Coverage Requirement: [ am participating in pari-mutusl racing in the
state of ndiana, [ameurrenily licensed or have submifted an application for licensare to the Indiana Horse
Racing Commission ("THRC"). Tacknowledge that bothIndiaua state aw (I.C, 22-3-5-1) and THRC regulstions
{71 IAC 5-1-10) require that employers provide worker's compensalion for erployees, 1 attest that 1 have
xvarknr‘s'comﬁx;aaahon coverage formy employees and will provide to the [HRC a Certificate of Coverage that
identifics the IHRC a5 the Certiicate Holder. Ifarther attest that if | owrrently donothave cmployee(s) but hire
empioyccﬁ_s) at same point during the licensing peciod, T will porchase worker's compensation coverage forthe:
entirety of their smployment snd provide proof of coverage lo (he IHRC. T ynderstand that within 24 hewrs of
1he discharge of a ficensed worker or pmployes, T will provide weitten notification to the tHRC aud surrender
the worker or employec's photo LD. badge.

Lmployment Verification: | am currently licensed of have submitted an application for 2 ticense to
the [ndiana Horse Racing Commission (“IHRC™): 1 bave comploted the Employment Eligibility Verification
Form (“Rorm 1-9") required hgﬁr{ Imroigration Reform and Control Aet (*IRCA"™) for sach of my coployees
required to-be licensed by the THRE. Fagree to complete a Form 1.9-for cach new tmployee [ hire dudng this
catendar yoar wha is required (e be liconsed by the IHRC. I agree lo make available for review the redacted
Form -9 for each of my‘_cmlaluyces required (0 be licensed by the [HRC 1o the [HRC upon request. Within 24
Dbours of the discharge of & licensed wosker ar emiployee, | will iawvi_dc written nolificalion lo the IHRC and
swrender the warker or employee’s photo LD: badge. 1 understand that failure to-abide by the terms of this
aci'ci’ida\{it orthe [RCA may resultinthe initiation of adisciplinary action against me by the Inthuna Horse Racing

mrnission,

I hershy eertify that T have read the foregoing Ap}{licnrian & Affidavit and affirm thal svery
stalernent contained therein is true snd correctly and completely st forth. [ do hereby suthorize theTndiana

Foders) Bureat of [nvestipations to investigate and verify all informalion contained in this Application.

D sy Bpovsen / 21/

ynnture of Appheant ¥ Date E-Mail Address
Standardbred Racing Thoroughbred/Quarter Horse Raging <
. . Indiona Hprse Racing Commission Indiane Horse Racing Congmissia 3
" o/% Hooster Park, 4508 Dan Pateh Cirele ~OR~ cfo Indinun Girand, 4425 N'200 17
Axndarson, IN 45013 Snoloyville, IN 46176 _
P I64-ANO-dRGS F: TAS-AR3-156R 4 P 317-713.335¢ F: 317-713-3355
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ARCI Ouline Licensee Information Page [ of 4

eayer

Licenses:BOBBY]
A BROWER

Reporls on BOBBY A
BROWER

Comprebeasive Rullng Report
Comprehensive Licensee

Report.

deniification lnformation

Dale of Birth Federal |[/S8N Country Sex
8181962 8799 USA M
8/18/1962 USA Unksnown

Nume Inforution

Name Type Prefix First Name Middie Name Last Name Suffix
Current Legai Name BOBBY A BROWER
Previous Legai BOOBY A BROWER
Other BOBBY BROWER
Other 80BBY ALLEN BROWER

dillvess Informgtion
Address Type Slreel Address City Slala Zip Cade
Mailing 7231 S CR 400 W MUNCIE ] 47302

Phoune Injormation

Phone Nurrber Type Phone Mumber
Hoine 7653931625
Mobile 3119081479

License Difbrotation

Licehsa Mumbar Licanse Type Issued Daia Expiration Dete Licenslng Coramission
655981 Ownet/Traines/Diiver TR472016 123120136 Keuntupky Racing Cominission
979363 OrnvnerTrasnerDiaver /1542016 1273172016 indiane Racing Commission
48799 OwnerTrainer 9612015 1243172015 {llinais Racing Doard

635555 Ouwner Tratnediriver 8502005 1273172015 Kentucky Racing Commission
976363 Owner/Tratnes/Driver 372015 123172015 tndians Racing Conunission
455071 Owiier/ Trziner/Driver BILOI2014 12/312014 Kentucky Raclng Comwnission
970363 Owner/Trainer/Driver 1820 1243142014 Indiana Racing Commission
48759 Owmer/Trainer 971872013 1243172013 {Liinpis Racing Board
970363 Owner/Tratnen/Driver 3Lera013 1213122013 Indiana Racing Comamissioa
22950 Ounser/Traines tI62012 1273102013 Delaware Harmess Racing Commission
Q70863 OwnepTrainss/Driver 3M3/2012 12312012 ndiane Racing Comnmission
48795 OwnerlTraier/Dniver 32012 §2/312012 lilinois Rucing Bonrd
976363 Owner/Trainer/Drver 52018 12312013 Indinna Rocing Cammission

https:/farci-members.azurewabsites, pet/Licensees/LicenseeDeiliDown.asp?ID~=1 845686 11212016
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ARCI Onhine Licensee Information

4504028799 Ouwmer/ ] rainerMriver
5287992 Trainw
970363 Qumer/Traker/Driver
404028799 Trainer
970363 Orwmer/Trainer/Didver
4064028799 Qvmer/ Trainer/Tiiver
Ownet/Trainer/Driver
970363 Ownier/Trainer/Deiver
Dvner/ Trathws/Driver
FNFLTIRO5E Owner/Teatnes/Oriver
970463 OwvmerfFenines/Driver
N*404590 Owner
*N*UY R Unknown
870363 Owner/Tratues/Driver
PN 1428608 Owner/Traincr/Driver
W¥iz90076 Owamer
*N*139607 Unknown
*N*1356749 Owner/Trainer/Driver
970363 Owner/TrainerDriver
*N*1250360 Owmer
*N¥1250361 Unkeawn
9703063 Owner/Trainer/Driver
Owner/ TrainerDriver
*N*761629 Owner/Trainer/Daiver
. 970363 Unknovn
Owmer/Trainer/Xxiver
Owuer/Trainet/Driver
*W*Bogzy7 Owaer/Trainer/Driver

HT2010 1203 1/201G
64472010 1203172010
INUIGI 1243472810
111412009 12/31/2009
2009 123 1/206%
612172008 12/3172008
41872007 1343172007
3/23/20407 1203172007
33172006 {U3L2606
121112005 12/3 112006
4912005 JUILANGS
3172004 1273172004
/42004 12/31/2004
IN2004 12382004
1242/2003 1243472004
L0023 120312003
T2412003 1273172003
3272003 123172003
31312000 14/31/2003
1072242002 1231002
1072212002 12{312002
6/10/2002 12/312002
31672601 1243172001
72042000 1213112000
#G6/1999 1213171999
472611998 1243171998
425119917 1213171997
11995 1203171995

[Dlinots Racing Board

New Jersey Rucing Comuniission

Indimnn Racing Commission
linois Recing Board
tndiino Racing Conunission
lliinais Racing Board
Hiinois Racing Baard
Ininues Rncing Conuission
Indiana Racing Conmission
Hilnais Racing Board
Indinwa Recing Comnission
Ohio Racing Comniission
Ohio Racing Commission
Indiane Racing Convission
{tinois Racing Sonred

Ohio Racing Commission
Ohio Racing Conunlssion
[linsis Racing Board
{ndiana Racing Cosumission
Ohiio Racing Comunissinn
Olilo Raokng Conunission
Indiaua ftacing Comurission
indiana Racing Commission
illinots Racing Booard
Tndiana Rncing Commission
Indbans Raciag Conumission
Indiane Racing Cammission
Hlinois Racing Beard

Page 2 of 4

Fingerpring Hiforumation
Processing Commigsion

Tlinois Racing Board

New Jersey Racing Commission
Racing Commissioners Internationat
Racing Commissioners Intevnatlonal

Ruling Riiling Typa Ruling Fine Fine Paid?
Number Cale
16071 Iedication/oug Violation - Anitdl {Assecialed Ruling) GE42016 Noj
Subanitied
16070 Medication/Dmg Violetion - Animal (Associaled Ruling) gdaale 750 Ma
ibooz Medication/Dmg Yiolation - Animsi 1/5/2016 190G No
14129 Waniing Lelfer 121902014 Noi
Submitted
14083 Misute of Whip 5172014 100 o
14076 Medication/Dmg Yialafion - Apimal 91972014 Nol
Suvbmnitied
13191 Employment Violation {32013 250 Mol
Subimitied
13147 Warning Lelter MVAIF 0 Mot
Submitied
13061 Conduct Detrimental i Racing 51472013 300 Yes
12191 Race OfficeTrack Rule Viciation 9222012 100 Yes
1200¢ Reinstotzmenl to Good Standing v State ez 0 No
Submitied
11013 Liccose Denicd, Rescinded, Revoked, Suspended, Withdrawn 47132601 0 Mot
or Exclusion Submitted
10161 Race Office/Track Rule Vioialion 1073672610 59

hitps://arci-mernbers.azurewebsites net/LicenseesLicenseeDrill Down.asp?I D=1 845686

Dale Taken Siatus

RIHO0T Unknowt
652010 Unknavwn
W26/2G10 Unknown
4/112008 Unkagwn

Noles

RC) Muli-Jurdsdiction Card
RC) Mulsl -Jurisdietion Card

RCI Card Submilted Date

712602016

44172008

Suspansion  Suspensich

Slarl End

10/19/2014 LI 4

47132011 11202012
10/12/2016

22
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ARCI Online Licensee Information Page 3 of 4

Nol
Sumitied
10011, Race OficeTenck Rule Vialniion /1402010 50 Nt
Submiitied
29190 Unknewn 101972009 300 Moy
Submiticd
29163 Careless/Unsale/lmpraper Riding or Didving 94232069 300 Mo
28047 Unfutown 6/19/2008 100 Not
Subimitied
24428 Disorderty Conduct 13/23/2004 1000 Not 10722004 4192005
Submitied
24403 Disorderky Conduct 104212004 Nat
Subwilfed
24183 Misuse of Whip /212004 SO ol
Submitied
042018 Uniavown 1112004 200 Mot
Submitted
24105 Misusc ol Whip F232063 {00 Not
Submitled
23104 Misuse of Whip /2312001 300 Nof
Submtigied
23108 Unknowa HI3001 0 Mot
Subenitied
23035 Caraless/Unsafe/fmpraper Riding or Eriving 4/1602001 50 Net
Submilicd
10057537 Relnsiniement 1o Good Standing in Stake 9/18/2002 o
Subinitied
22106 License Denicd, Rescinded, Revoked, Suspended, Withdrawn 6/30/2002 Nat G42972000, /3012002
of Excltsion Subsnitied
22106 License Deied, Resoinded, Rovoked, Suspended, Wiihdrawa 6/30/2002 Naol
or Excligion Submitted
*N*10053530 Unknown 61872002 ol /1772002 911742002
Submitted
*N*1005351%  Fajlure lo Repart or Appear 6112002 Mot 51772002
Sobarzitted
20128 License Denied, Rescinded, Revoked, Suspended, Withdrawn &/7/2001 2000 Not 4f812001 &/712002
or Exclusion Subinitied
21128 Posscssion of Medicution/Drugs/Contraband/Injectable 6/772081 2008 Nol 4812001 672002
{5)Meedie/Syringe Suimitied
21030 Medication/Drug Violation - Aximal 44812001 Nol /812001 11172050
Subitted
983496 Chreless/Unsale/Tmproper Riding or Driving L1/6/1998 100 Mot
Submitted
54611 Licease Denied, Rescinded, Rovoked, Suspended, Withdrawn 13/19/1997 Not
or Bxclusion Submilied
972352 License Denied, Rescinded, Rovoked, Suspended, Withdrawn 102071997 Mot 167201997
or Extlusion Submified
972302 CarclessfUnszle/lmproper Riding or Driving S21/1997 120 Nt
Svbmilind
963420 CarctessfUnsate/Tmproper Riding or Driving 1071475996 100 Not
Submnailted
953366 Unknenin 91411985 Nat 9/141995 10/2/1995
Submilied
943488 CaretessUnsnie/Tmproper Riding or Driving 1272073994 100 Noi
) Submilted
933205 CarelessLinsafe/lmproper Riding or Driving 39n%93 100 Mo
Submited
3184 Unknown 27113993 100 Not
Subinitted
54186 Careless/Unsafe/improper Riding or Driving 8121199) Not
Submitted
90303 Reinstaleinent fo Goed Standing in Steic 122611990 et
Subrifted

hitps:/farci-members. szurewebsites. net/Licensees/LicenseeDiillDown.asp 7ID=1 845686 10/12/2016
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Comprehensive Ruling Report

Rulings Against: BOBBY A BROWER

Lepal Nawmc: BOBBY A BROWER

Bivth Dafe: 8/16/1962

44 Totat Ruling(s) Listed
5 Advisary Muitiple Medicalion Violatlon Point(s) Including 0 Official Multiple Medication Violation Point(s)

"Muliiple medicalion vickalion peints and point tolals are for advisery and Informalional purposes only fo indisate the existence of
tegulatory medicalion violalion delarminalions made by racing reguiatory entilies in order ko nalify officials of possible aggravafing
faclors {hal should be reviewsd by officlsis prior to laking regulatory action. Confinatlon of violations should be mada direclly wilh the
rating regutatory enlily responsible.”

Ruling # 1

Ruling Number:  18071% Date: 611412016
Issued By: Indiana Racing Facility: Hoosier Park
Commission
Ruling Type: Medication/Drug
Violation - Animal
(Assoriated Ruling)
Division: Horse Breed: Harness
Effective Date:  6/14/2016 Race Date: 41712016
infraction Dale:  4/7/2016 Infraction Facifiy: Indiana Grand
Race Number: 10 Animal Name:  THE DATE ROCKER
Under Appeal: Faise Appeal Date: MNIA
Drug: Pemaline
Drug: Pemoline
Fine Amount: $0 Fine Paid: Not Submitted
Suspension Start: None Suspension End: None
Agtions:
Alpha Ruiing: 16071 Adlion Type: tnitial Rufing lssbe Date: 8/14/20116
Acllon Text:

Sample #E201258 collected on 4/7/16 from the horse THE DATE ROCKER was found to contain Levamisole,
and Pernoline, Mr. Brower as (rainer is in victation of the IHRC medication rules and the trainer responsibility
rule. There were mitigating circumstances involving the positive test resilts for Levamisole and Pemoline. The
horse was (reated by a licensed veterinarian with a medication that failed to list Levamisole and Pemoline as
ingredients. All purse money ($3730.00) earned on 4/7/16 musl be returned and redistributed. THE DATE
ROCKER finished first disqualified placed tenth,

No, 9 NEW IMAGE finished second placed first No. 1 TOPVILEE CAMARD finished third placed second No, &
REAL REVENGE finished fourth placed third No. 7 MYSTICAL BEACH finished fifth placed fourth No. 4
SHARKNADO finished sixth placed fith No, 2 RAPID RUFUS finished seventh placed sixth No, 8
BRIARSANDBRANCHES finished sighth placed seventh No. 2 LITTLE TIGER SCALE finished nirith placad
eighth No. 10 MAX BET finishad tenth placed ninth No. 8 THE DATE ROCKER finished fist placed

httpsi/farci-members.azurewebsites. net/Ralings/AllRalingsReport.asp?ID=1 845686
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Rufing #: 2
Ruling Numiber: 18070 Dale: 8142016
issued By: indiana Racing Facility: Hoosier Park

Commission

Rufing Type: Medicalion/Crug
Violation - Animal
{Associated Ruling}

Division: Horse Breed: Harness

Effective Date:  6/14/2018 Race Dats! 4/1/2016

infraction Oale:  4/1/2016 Infraction Faciliy: Hoosier Park

Race Number: 6 Animal Name:  KEYSTONE WANDA
Under Appeal:  False Appeal Dale: NIA

Brug: Pemoline

Drug: Pemoline

Fine Amount; $ 750 Fine Pald: No

Suspension Start: None Suspension End: None

Aclions:

Alpha Ruling: 168070 Aclion Fype: fnitial Ruling Issue Dale: 6114/20186
Aclion Text:

Sampie #E201216 coliected on 4/1/16 from the horse KEYSTONE WANGA was found to contain Levamisole,
Pemoline, and Flunixin. Flunixin was found at a jevel above the allowable fimit. Tested 24.4 ngirai - imit 26
ngfmi. #r, Brower as trainer |s in viclation of the IHRC medicalion raies and the trainer responsibiilly nite. There
were mifigating circumsiances involving the positive test resulls for Levamisole and Pemdilne, The harse was
treated by a licensed veterinarian with a medication that failed to list Levamisole and Pemoline as ingredients.
All purse monay (34,250.00) earned on 4/1/16 must be returned and redistrbuted. KEYSTONE WANDA finished
first disqualified placed tenth,

No. 6 TIMMYLNN finished second placed first No. 1 T C SCANDAL finished third placed second No. 2 PONDA
WORLE finished fourth placed third No. 10 TOTAL LEE finished fifth placed fourth No, @ SISTERS KEEPER
finlshed sixth placed fifth No. 8 BS TYRICHESS finished seventh placed sixth No. 5 LOVETHEWAY YOULOOK
fimished eighth placed seventh No. 7 BLUES QUEEN finished ninih placed eighth No. 4 E R TAYLCR finished
tenth placed ninth No, 3 KEYSTONE WANDA finlshed first placed lenth

Ruiing #: 3
Ruling Number: 16002 Date: 11512018
Issued By: indiana Racing Facility: Hoosier Park

Commission

Ruling Typa; Medication/Drug
Violatton - Animal

Division: Horse Broed: Harness

Eftective Dale:  1/5/2016 Race Dale: 141412015
infraction Date:  11/4f2015 Infraction Faciliy: Hoosler Park
Race Number: 10 Animal Neme: 8 FLOREAL
Under Appeal; Falge Appeal Date: NIA

Drug: Methocarbamol

Fine Amount; $ 1000 Fine Paid; No
Suspension Starl: None Suspension End: None

https://arci-members.azurewebsites.net/Rulings/AllRulingsReport.aspID=1845686 10/12/2016
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Actipns:

Page 3 of 22

Alpha Ruling: 16002

Aclion Text:

Action Type: Inilial Rufing

Issue Date: 1/5/2018

Sample #E182368 collected on 14/4/16 from the horse B FLOREAL was found fo contaln METHOCARBAMOL
at a fevel above the allowable limit. Tested 2.4 ngiml - imit 1 ng/ml. Spht sainple test was confirmed by TVMOL,
Mr. Brower as tealner is in violation of IHRC medication rules and the trainer respensibility rule. All purse money
earned on 11/4/15 must be returned and redistributed. (Fintshed st -$4,000.00 to be refurned)

#3 HOT JUSTICE finlshed 2 placed 1 #2 ABC BIG SHCT finished 3 placed 2 #4 REMIND ME LATER finished 4

placed 3 #5 VERGE OF INSANITY finished 5 placed 4 #6 AUGUST SPRINGS finished 6 placed 5 #8 ROSE
RUN QUICKLY finished 7 placed 8 #1 B FLOREAL finished 1 placed 7

Ruling #: 4

Ruling Number: 14129 Dats; 121972014

tssued By: Indiana Racing Facilily: Hoosler Park
Commission

Ruling Type: Warning Letter

Division: Horse Breed: Harmess

Effective Date:  12/9/2014 Race Dale: joM/2044

Infraction Date:  10/1/2014 Infraclion Faciliy: Hoosler Park

Race Number: 4 Animal Name:  Truth Is Big

Under Appeal:  False Appesi Date: NIA

Orug: Cobhalt

Fine Amount: $0 Fine Paid: Not Submitted

Suspension Start: None
Actions:

Suspension End: None

Alpha Ruling: 14129
Acllon Text:

LGC Science Inc. reported to the Indlana Horse Racing Commission that serum sample 53589 given by he
horse "Truth Is Big" following the 4th race win al Hoosier Park on October 1, 2014 Trainer Bobby Brower
revealed coball in violation of the IHRC medication sules. A split sample was requested and confirmed the
original repert. Therefore, the pufse money or two thousand seven hundred fifty dollars (32750) is ordered
returned, forfeited and redistributed in the following mannern;

Truth Is Big finished 1st placed fast,

ideal Ryelle finished 2nd placed 1st,

Carmie finished 3rd placed 2nd.

8t Lads Maggle Mae finished 4th plased 3rd.
Cutie Palone finished 5th placed 4th.

Ava Destruction finished 6th placed 5ih.

Action Type: Inifial Ruling Issur Dale: 12972014

Ruling # 8

Ruling Number: 14083 Date: 9/17/2014

lssued By: Indiana Racing Facility: Hoosier Park
Commission

Ruling Type; Misuse of Whip

Division: Horse Breed: Harness

EHfective Dale:  8/17/2014 Race Date: 8/16/2014

https:/farci-members.azurewebsites. net/RulingsfAllRulingsReport.asp D= 845686 10/12/2016
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fraction Date:  9/18/2014 Infraction Faciliy: Hoosler Park

Race Numbst: 13 Animal Name;  ABC Banker

Under Appeal.  False Appeal Date: NIA

Fine Amount: $100 Fine Paid: No

Suspension Start: None Suspansion End: None

Aclions:

Aipha Ruling: 14083 Action Type: [niilal Rullng tssaee Data: 3/17/2014
Action Text:

Whipping other than wrist aclion,

Ruling #: &
Ruling Number: 140768 Dale: 8/912014
issued By: Indiana Racing Facility: Hoosler Park

i Commission
Rulihg Type: Medication/Drug

Violation - Animat

Division; Horse Breed: Harness
Effective Daie:  8/8/2014 Race Date: 5/212014
Infraction Date:  5/2/2014 Infraction Facilly: Hoosler Park
Race Number: 4 Arimal Mame:  Nightly News
tinder Appeal:  False . Appeal Dale: MA
Crug: Tripelennamine
Fine Amount: $0 Fing Paick: Mot Submitted
Suspension Start, 1019/2014 Suspension End: 11/17/2014
Actions;
Alpfa Ruling: 14076 Action Type: Initlal Ruling issue Data: 9/8/2014
Aclion Taxt:

Pursuant to 71 IAC 10-2-1(b) and 10-2-4 and 1.C. 4-21.5, Bobby Brower hereby walves his right to twelve (12)
hours notice of a Hearing and waives his right to a hearing and in conneclion with the following incident:

Three reports from LGC Science inc. to the Indiana Horse Racing Commission indicated the followlng:

1. Sample No. D043317 from "Nighily News", which raced in the frst (1sf) race on May 2, 2014 at Hoosler Park
was found to contain tripsientamine In viclatlon of Commission Rules,

2. Sample No, D043353 from "ARer Jesse", which raced in the gixth (6th) race on May 6, 2014 at Hoosier Park
was found to contain tripeiennamine in violatlon of Commission Rules.

3. Sample No. 0043372 from “Miss Sand Crutser”, which raced in the eleventh {11th) race on May 7, 2014 at
Hoosler Park was found to contain tripelennamine in violation of Commissicn Rules.

Split testing was declined on all three samples.

Bobby Brower acknowledges and agrees that the following penalies will be imposed by the Judges, Stewards,
or other Official:

1, One Thousand Dollar {$1,000) fine.

2. Thirly {30) day suspension to be served from October 18, 2014 {hrough and including November 17, 2014,

3. Disquafification of the Brower horses identified above and redistribution of the purse monides from the following
faces!

a. First Race on May 2, 2094 at Hoosler Park.

b. Sixth Race on May 8, 2014 at Hoosier Park.

¢, Eleventh Race on May 7, 2014 at Hooster Park.

https://arci-mnembers.azurewebsites.netRulings/ AR vlingsReport.asp7ID=1 84 5686 10/12/2016
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REQISTRIBUTION

Race 1-May 2-Winners purse: $2,250.00
Mightly News Hnished 1st placed last

Rya Dawk Mya finished 2nd placed 1st

Lif Willie J finished 3rd placed 2nd

E.R. Jail Break finished 4th placed 3rd
Earls Glidding Two finished 5th placed 4th
Littte Angies Girl finished Bih placed 5th

Race 6-May 6-Winners purse: $4,600.00
After Jesse finished 1si placed last
Soclaldeiight finished 2nd placed 1st
Barker For Afl finished 3rd placed 2nd
Seven Points Jesse finished 4th placed 3rd
Swan's Mistress finlshed 5th placed 4th
Swan's Princess finished Gth piaced Sth

Race 11-May 7-Winners purse; $3,450,00
Miss Sand Crulser finished 1si placed fast
Velocity Sonja finished 2nd placed 1st
Wild Wanda finished 3rd placed 2nd

E R Rhonda finished 4th placed 3rd

Next Flight Up finlshed Sth placed 4th
Queens Shiningstar finished 6th placed 5th

Page 5¢f22

Ruling# 7

Ruling Mumber: 13191 Date; 10242043

lssued By: indiana Racing Faiilty: Hoosier Park
Commission

Ruling Type: Employment Violalicn

Oiviston: Herse Breed, Harness
Effective Date:  N/A Race Date: NfA
Infraction Date:  N/A infraction Facifiy: NfA
Race Number:  N/A Animal Name:  N/A
Under Appeal:  False Appeal Date: WA

" Fine Amount: $ 250 Fine Paid; Not Submiited

Suspension Start; None
Agtions:

Suspension End: None

Aipha Ruling: 13191 Action Type: inifial Ruling
Aclion Text:
Empioying an unficensed person on the secured backstreteh of Hoosler Park.

tssue Date: 10/24/2013

Ruling #: 8

Ruling Number: 13147 Date: 9112013

Issited By: Indiana Racing Facility: Hoosier Park
Commisslon .

Ruling Type: Warning Letier

hitps://arci-members.azurewebsites.netRulings/Al[RulingsReport.asp?ID=1845686
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Divisiory, Horse Bread: Hamess

Effeciive Dale:  MNA Race Dale: NIA

Infraction Date:  NIA tnfeaction Faciliy: NIA

Race Numher: NIA Animat Name:  MA

Under Appeal:  False Appeal Date: hiA

Fine Amount: §o Fine Paid: Nat Subrnilted

Suspension Start: None Suspension End: None

Adtions:

Alpha Ruling: 13147 Action Type: [nitial Ruling Issue Dale: 9/11/2013
Actien Texk:

Hereby given 1st warning regarding phenylbutazone leveis exceeding those allowed by the indiana Horse
Racing Commission in the blood sample faken from the horse Eden Shooter following the fourth (43h) race on
08/14/2013. {phanylbulazone level 4.8 microgramsfml.)

Ruling # 9
Ruling Nuraber: 13061 Date: 61412013
lssued By: indtana Racing Facility: Hoosler Park
Commission
Ruling Type: Conduct Detrimental to
Racing
Division: Horse Breed: Harness
Effective Date:  N/A Race Date: NIA
fnfraction Date:  N/A fnfraction Facilly; NA
Race Number:  N/A Animal Name:  NIA
Under Appeal:  Faise Appeai Dale: NIA
Eine Amount: § 300 Fine Paid: Yes
Suspension Siart: None Suspension End; None
Actions:
Alpha Ruling: 13081 Adtior: Type: [nitial Rufing Issue Date: 6/4/2013
Action Texl:

Failure to restrain horse in a proper mannet following a brake and after the racy by jerking the harses head from
side to side.

Ruling # 10
Ruling Number: 12191 Date: 9222012
Issued By: indiana Racing Faciity: Indiana Downs
Commission
Ruling Type: Race OfficefTrack
Rule Violation
Division: Horse Breed: Harness
Effective Date;  N/A Race Dale. NiA
Infraction Date;  N/A Infraction Faciliy: NA
Race Number,  N/A Animmal Name:  NA
Under Appeat: False Appeal Date: A
hitps:Aarci-members azurewebsites. nel/Rulings/AllRutingsReport.asp?iD= 1845686 10/12/2016
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Fine Amount; $ 100 Fine Paid: Yes

Suspension Starl; Mone Suspension End: None

Actions:

Aipha Ruting; 12181 Aclion Type: Initial Rufing issun Date; 8/22/2012
Aclion Text:

Failure: lo have proper health papers resulting in a scralch,

Ruling #: 11
Ruling Number: 12000 Date: H202012
issued By: Indiana Racing Facility: lndiana Horse Racing

Commission Commission

Ruling Type: Reinstatement o Good
Standing in State

Division: Horse Breed: Harness

Effective Date:  NIA Race Date: NIA

infraction Dale:  N/A Infraciion Faciliy: NIA

Race Number:  N/A Animal Name:  N/A

Under Appeal:  False Appeaal Date! NIA

Fine Amount; $0 Fine Paid: Mot Submitied

Suspension Siart; None Suspension End: None

Actions: ‘

Alpha Ruling: 12000 Action Type: Initial Ruling Issue Dale: 1112/2012
Aclion Texl:

The Indiana Horse Racing Commission summary suspension on Bobby Brower has been lifted. Furthermaore,
Mr. Brower is hereby eligible to apply for a license.

Ruling #: 12
Ruling Nurmbar: 11013 Date: 4713/2014
issued By: Indiana Racing Facility: Hoosier Park
Commission
Ruling Type: License Denied,
Rescinded,
Revoked,
Suspended,
Withdrawn or
Exclusion
Division: Morse Breed: Harness
Effactive Date:  N/A Race Data: N/A
infraction Date:  NfA Infraction Faciliy: N/A
Race Number,  N/A Animal Name;  NA
Under Appeal: False Appeal Date: N/A
Fine Amount: 30 Fine Paid: Not Submitted
Suspension Start: 4/13/2011 Suspension End: ¥12/2012
Actions:
hitpsi/farci-tnembers.amuewebsiles.net/Rulings/ AllR ulingsReport.asp?iD=1845686 10/1272016
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Alpha Ruling: 11012

Ackion Text:

Action Type: initial Ruling

Page 8 of 22

Issue Dale; 4/13/2011

Bobby 8rower is heraby surnmarly suspended due lo bis actions which conslitute an immediate danger to the
heaith, safely, and welfare of the public and horses and not in the best interest of racing by compromising the
integrily of operalions al the tracks and sateliite facilities licensed by ihe indiana Horse Racing Commissicn
{IHRC). This suspension shall Include all horses owned wholly or in part andfor trained by Bobby Brower. A
jicensee whose license has been summarlly suspanded by the judges ts entitled to a hearing following a wrilten
sequest by the licensee, The judges shall conduct a hearing cn the summary suspension in the same manner as
olher disclpiinary hearings. At a hearing on a summary suspension, the sole lasue is whether the lcenses's
Hicense should remalr suspended pending a fina! discipiinary hearing and ruiing.

Ruling #: 13

Ruling Numbes:

Issued By:
Rufing Type:

Division:
Effeclive Date;
infraction Date:
Race Number;
\inder Appeal;
Fine Amaount:

10191

Indizna Raging
Commission

Race Office/Track
Rule Viclakion

Horse
A
NIA
DA
False
$ 50

Suapension Start; None

Actions:

Date:
Facility:

Breed:

Race Date:
Infraction Facilly:
Animal Name:
Appaal Date;
Fine Paid:
Suspension End:

10302010
Indiana Cowns

Harness

NIA

NIA

NIA

NIA

Not Submitted
None

Alpha Ruling: 10181

Action Texd:

Action Type: inifial Ruling

Fined fifty dollars ($50). Late driver change.

Issue Date: 10/30/2010

Ruling #: 14

Ruiing Number;

Jssued By
Ruling Type:

Division:
Effective Date:
Infraction Date:
Race Number;
Under Appeai:
Fine Amount:

10011

Indiapa Racing
Commission

Race OfficefTrack
Rule Violation

Horse
RIA
NIA
NIA
False
$ 50

Suspension Start: Nene

Aclions:

Date:
Facitity:

Breed:

Race Dale:
Infraction Faciliy:
Animal Name:
Appeal Date;
Fine Paid:

Suspension End:

A14/2610
Hoosler Park

Harress

N/A

NfA

A

NiA

Not Submitted
None

Alpha Ruting: 10011

Ackion Text

bitps:/farci-members.azurewebsites. net/Rulings/AliRnlingsReport. asp?ID=184 5686
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Fifly dollars (350}. Late driver change.

Ruting # 15

Ruling Number: 29180 Date: 1041912008

Issued By: indiana Racing Facility: indlana Downs
Commission

Ruling Type: Unknown

Division: Horse Broed: Harness

Effeclive Data:  N/A Race Date; NiA

Infraction Dale:  N/A
Race Number.  NIA
Under Appeal: False
Fing Amount: $ 300
Suspension Start: None
Aclions!

infraction Facilly; N/A

Animal Name:  NA

Appeal Date: MIA

ine Paid: Mot Submitted
Suspension End: None

Alpha Ruling: 297190
Action Text:

FINED THREE HUNDRED DOLLARS ($300). FAILURE TO STAY AT STABLE GATE FOR PROPER PAPER
WORK CHECK IM AND LEAVING STABLE GATE WITHOUT BEING PROPERLY CHECKED OUT.

Action Type: initial Ruling Issue Date: 10/1972009

Ruling #: 16
Ruling Mumber: 29163 Dale: 9723/2009
Issued By; Indiana Racing Facility: indiana Downs
Commission
Ruling Type: Careless/Unsafe/Improper
Riding or Driving
Division; Horse Breed: Harness
Effective Date:  9/23/2009 Race Daie: NIA
Infraction Date:  NiA infraction Facllily: indiana Downs
Race Number:  N/A Animal Name:  N/A
Under Appeal:  False Appeal Date:! NIA
Fine Amount: $ 300 Fine Paid: No
Suspension Start: None Suspension End. None

Actions:

Alpha Ruling: 28163

Acllon Text:

Action Type: Initial Ruling

Isstie Date: §/23/2009

Threa hundred dollars (§300). Change course after selecting a position in the homestrelch causing inferference.

Ruling # 17

Ruling Number; 28047 Date; 6192008

lssued By: indiana Racing Facifity: Hoosler Park
Commission

Ruling Type: Unknown

https:/faici-members.azurewebsites.net/Rulings/AliR ulingsReport.asp?ID=184 5686
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Division: Horse Breed: Harness

Effective Dale:  N/A Race Dale: MNIA

Infraction Dafe;  N/A Infraction Faciliy: N/A

Race Number:  N/A Anbnal Name:  N/A

Under Appeal:  False Appeal Date: N/A '

Fine Amount: $ 100 Fine Paid. Not Subamitted

Suspension Start: None Suspension End: None

Actions:

Alpha Ruling: 28047 Action Type: Initial Ruling lssue Date; §/19/2008
Action Texi:

One hundred dollars ($100}. Going o the inside after the start and inferfering with a trailing horse.

Rufing # 18

Ruling Number. 24428 Date: 16/2312004

lssuad By: Indiana Racing Facility; Unknown
Commission

Ruling Type; Disorderfy Conduct

Division: Unknown Breed; Unknown

Eftective Date:  N/A Race Date: N/A

infraction Dale:  NfA infraction Fachiy: h/A

Race Nuimber;  t/A Anilmal Naine:  NiA

Under Appeal;  False Appeal Date: NiA

Fine Amount: $ 1000 Fine Pald: Not Submitted

Siuspension Start 10/2/2004 Suspension End: 4/9/2005

Actions;

Alpha Ruling: 24428 Action Type: Initial Rufing lasue Date; 10/23/2004

Actlon Text

HEREBRY ASSESED A CIVIL PENALTY OF $1000.00, AND SUSPENDED FOR 60 DAYS. FOLLOWING A
HEARING HELD ON 10/22/34, THE JUDGES FIND BOBBY BROWER [N VIOLATION OF AN ABUSIVE
VERBAL AND PHYSICAL ALTERCATION AGAINST OTHER LICENSEES IN A SECURED AREA (PADDOCK)
ON 08/30/04. THEREFORE, MR. BROWER IS HEREBY ASSESED A $1000.00 CIVIL PENALTY AND
SUSPENDED FOR 60 DAYS, THE MAXIMUM PENALTY THE JUDGES ARE ALLOWED TO ASSESS UNDER
THE INDIANA PARI MUTUEL STATUTES. MR, BROWER WILL BE CREDITED WITH 21 DAYS TIME
SERVED WHILE UNDER A SUMMARY SUSPENSICN PRIOR 10 HIS HEARING. THE SUSPENSION SHALL
BE 10/02/04 - 11/30/04. FURTHERMORE THIS MATTER 1S REFERRED TO THE INDIANA HORSE RACING
COMMISSICN FOR ANY OTHER ACTION THEY DEEM APPROPRIATE, THE JURGES ALSD ORDER
BOBBY BROWER TO PROVIDE PROOF OF A SUCCESSFUL COMPLETION OF AN ANGER MANAGEMENT
PROGRAM AT A FACILITY ACCEPTABLE TO THE INDIANA HORSE RACING COMMISSION PRICR TO
APPLIGATION AND CONSIDERATION OF A FUTURE IHRC QGCCUPATIONAL LIGENSE. ANY FUTURE
APPLICATION FOR LICENSURE MUST BE MADE IN PERSON TO THE EXECUTIVE DIRECTOR OF THIS
COMMISSION, THIS SUSPENSION SHALL INCLUDE ALL TRACKS AND SATELLITE FACILITIES LICENSING
BY THE INDIANA HORSE RACING COMMISSION.

Ruling # 19

Ruling Number;, 24403 Dale: 104212004

Issued By Faciiity: Unknown
hitps://arci-members.azusewebsites. net/Rulings/ Al RulingsReport asp?ID=184 5686 10/12/2016
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indiana Racing

Commission
Ruling Typs: Disorderly Conduct
Division: Unknown Breed: Unknown
Effeclive Date:  NfA Race Dale: NIA

infraction Faciliy: N/A
Animal Name:  N/A

Infraction Date:  N/A
Raca Number: WA

Under Appeal.  False Appeal Datex NFA

Fine Amount: 30 Fine Paid: Not Submitted
Suspension Start: None Suspension £nd: None
Actions:

Alpha Ruling: 24403 Action Type: |nitial Ruling fssue Dale: 10722004

Action Taxl:

{5 HEREBY SUMMARY SUSPENDED FOR AN ABUSIVE VERBAL AND PHYSICAL ALTERCATION WITH
OTHER IHRC LICENSEES AND DISTURBING THE PEACE IN A SECURED AREA (PAODOCK), IF THE
JUDGES DETERMINE THAT A LICENSEE'S ACTIONS CONSTITUTE AN IMMEDIATE DANGER TO THE
PUBLIC HEALTH, SAFETY, OR WELFARE, OR ARE NOT IN THE BEST INTEREST OF RACING, OR
COMPROMISE THE INTEGRITY OF OPERATIONS AT A TRACK OR SATELLITE FACILITY, THE JUDGES
MAY SUMMRILY SUSPEND THE LICENSE PENDING A HEARING PURSUANT TO THE PROVISIONS OF IC
4-21,5-4. A LICENSEE WHOSE LICENSE HAS BEEN SUMMARILY SUSPENDED BY THE JUDGES IS
ENTITLED TO A HEARING FOLLOWING A WRITTEN REQUEST BY THE LICENSEE. THE JUDGES SHALL
CONOUCT A HEARING ON THE SUMMARY SUSPENSION iN THE SAME MANNER AS OTHER
DISCIPLINARY HEARINGS. AT A HEARING ON A SUMMARY SUSPENSION, THE SOLE ISSUE 1§
WHETHER THE LICENSEE'S LICENSE SHOULD REMAIN SUSPENDED PENDING A FINAL DISCIPLINARY

HEARING AND RULING,

Ruling #: 20

Rufing Number; 24183 Dale; 8/21/2004

tssued By; Indiana Racing Facility: Uninown
Comission

Ruling Type: Misuse of Whip

Division; Unknown Breed; Unknown

Effeclive Date:  NIA Race Date; NfA

tnfraction Date:  N/A Infraction Faclliy: NIA

Race Number.  N/A Animal Name:  N/A

Under Appeal:  False Appeai Date: NIA

Fine Amount: $ 50 Fine Paid: Not Submiited

Suspension Start: Nona None

Actions:

Suspension End:

Afpha Ruling: 24183

Acllon Taxi:

Aclian Type: Initial Ruling

Issue Date: B/21/2004

HEREBY ASSESED A CIVIL PENALTY OF $50. ALLOWANG WHIP HAND TC PASS BEHIND THE

SHOULDER.

Ruling #: 21

Ruling Number;

https:/farci-members.azarewebsiles.net/Rulings/ AR ulingsReport.asp 7ID=18§45686

042018

Dale:

111142004
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Issued By:
Ruling Type:
Division:
Effeclive Dale:
Infraction Date:
Race Number:
Undar Appaal;
Fine Amaunt:

Hinois Racing Board

Unknown
Unknown
NIA

NIA

NIA
Falsg

$ 200

Suspension Start: None

Aclions)

Facility: Balmoral Park
Breed; tUnknown
Race Dale: NIA

Infraction Facilly: N/A

Animal Name:  N/A

Appeal Date: NIA

Fine Paid: Not Submitted
Suspension End. None

Page 12 0f22

Alpha Ruling: 042018

Action Texi:

Action Type: Initial Ruiing issue Date; 1/11/2004

BOBBY BROWER |S HEREBY ASSESSED A CIVIL PENALTY OF $200 FOR FAILURE TO HAVE VALVO
LYNN IN THE ASSIGNED STALL BY THE PRESCRIBED TIME FOR THE 2ND RACE DEGEMBER 30 2003.

LR.B. RULE SECTION 436.05(A]B)C)

Ruding #: 22

Ruiing Number:
issued By!

Ruling Type:
Division:
Effective Date:
Infraction Date;
Race Number:
Under Appeal:
Fine Amount;

23105

indiana Racing
Comrnission

Misuse of Whip
Unknown

NIA

NIA

NIA

Faise

§ 100

Suspension Starl. None

Actions:

Dale: 712312003
Facility: Unknown
Breed: Unknown
Race Dale: NIA

Infraclion Facilly: NA

Animal Name:  N/A

Appesl Date: N/A

Fine Paid: Not Submitted
Suspenslon End: None

Alplha Ruling: 23105

Action Type: Infiat Ruling

tssue Dale; 7/23/2003

Action Taxit

HEREBY ASSESSED A CIVIL PENALTY OF ONE HUNDRED DOLLARS ($100). INDISCRIMINATE USE OF

WHIP.

Ruling #: 23

Ruling Number: 23104 Gater 712312003

isstiad By: indiana Racing Facility: Unknown
Comiission

Ruling Type: Misuse of Whip

Division: Unknown Breed: Unknown

Effective Dale:  N/A Race Date: NIA

Infraction Dale;  N/A Infraction Facily: N/A

Race Number:  N/A Animal Name,  NJ/A

Under Appeal:  False Appeal Dale: NiA

hittps:/farci-members azurewebsites. net/Rulings/AllRulingsR epart asp?ID=1845686
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Fine Amount: $100 Fine Paid: Not Subimitted

Suspension Start, None Suspension End: None

Actions:

Alpha Ruling: 23104 Actien Type: initial Ruling Issue Daie: 7232003
Aclion Text:

HEREBY ASSESSED A CIVIL PENALTY OF ONE HUNDRED DOLLARS (§100). EXCESSIVE USE OF WHIP.

Ruting # 24

Ruling Number: 23103 Date: 7123/2003

tssued By: indiana Racing Fadcility: Unknown
Commission

Ruling Type: Unknown

Division: Unknown Breed: Unknown

Effactive Dafe;  NIA - Race Date; NiA

Infraction Date:  NIA Infraction Faciliy: N/A

Race Number NIA Animal Name:  N/A

Under Appeal;  False Appeal Date: NIA

Fine Amount; $ 50 Fine Paid; Mot Submiited

Suspension Start Nene Suspension End: None

Aclions:

Ajpha Ruting: 23103 Action Type: [nitkal Ruling 1ssue Dale: 7/23/2003

Aclion Text:

HEREBY ASSESSED A CIVIL PENALTY OF FIFTY DOLLARS ($60). FEET QUT OF STIRRUPS.

Ruling #: 25
Ruiing Mumber; 23035 Date: 4126/2003
tssued By: indiana Racing Facifily: Hoosier Park
Commission
Ruling Type: GCarelessfUnsafe/lmproper
Riding or Driving
Division: Unknown Breed: Unknewn
Effective Date;  N/A Race Date; N/A
Infraction Date:  N/A Infraction Faciliy: NJA
Race Number: NIA Animal Nama:  NA
Under Appeal: False Appeal Dale; NiA
Fine Amount: 850 Fine Paid: Not Submitied
Suspension Slart: None Suspension End: None
Actlons:
Alpha Ruting: 23038 Aclion Type: Inilial Ruling lgsuie Date: 4/26/2003
Actlon Texdi:

HEREBY ASSESSED A CIVIL PENALTY OF $50 FAILURE TO COME UP INTO POSITION.

Ruling #: 28

https://arci-members.azurewebsites.net/Rulings/ AflRulingsReport.asp?I0=1845686 1071212016
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Ruling Number:
issued By:

Ruling Type:

Division:
Effeclive Date:
Infraction Date:
Race Number:
Under Appeak:
Fine Amount:

*N*10057537

Kentucky Racing
Comymission

Reinstatement to
Good Standing in
Stale

Unknown
N/A

NiA

NiA
False
$0

Suspension Start; None

Actions:

Iate:
Faciity:

Bread:

Race Daie;
infraction Faciliy:
Animal Name:
Appeal Date:
Fine Paid:
Suspension End:

Page 14 0f22

971812002
{nknown

Unknown

NIA

NiA

NIA,

NiA

Not Submitted
None

Alpha Ruling; *N*10057537

Aclion Text;

RESTORED TO GOOD STANDING -- FULFILLED SUSPENSION.

Action Typa: Initial Ruding

Issue Date; 94182002

Ruling #: 27

Rufing Number:

Issued By:

Ruling Typs:

Division:
Effective Dale:
infraction Date:
Race Number:
Under Appeal:
Fine Amount;

22106

Indiana Racing
Commission

License Denied,
Rescinded,
Revoked,
Suspended,
Withdrawn or
Exclusion

Horse
NIA
N/A
NjA
False
$0

Suspension Starl 6/29/2002

Actions:

Date:
Facitity:

Breed:

Raga Date:
Infraction Facifiy:
Animal Narme:
Appesal Date:
Fine Paid:

Suspension End.

B730/2002
Hoosier Park

Harness

NIA

N/A

NA

N/A

Mot Submitted
§130/2002

Alpha Ruling: 22106

Action Taxt:

Action Typa: Initlal Rufing

issue Dale: 6/30/2002

INDIANA HORSE RACING COMMISSION OCCUPATIONAL LICENSE 18 HEREBY SUSPENDED IN
RECIPROCITY TO KENTUCKY RACING COMMISSION HARNESS DIVISION RULING DATED 06/18/02.

Ruling #: 28

Ruting Nurber:

Issued By:

ttps:/arci-members.azurewebsites. neRulings/ AllR ulinpsReport. asp?ID=1845686

22106

Indiana Racing
Commission

Date:
Facllity:

&/30/2002
Hoosier Park

1041212016
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Rufing Type: License Denied,

Rescinded,

Ravoked,

Suepended,

Withdrawn or

Excluslon
Division: Uninown Breed: Unknown
Effective Date: NEA, Race Date: NIA
Infraction Date:  N/A Infraction Faciliy: NfA
Race Number,  MNA Animal Name:  NA
Under Appeal:  False Appeal Date: N/A
Fine Amount; §0 Fine Paid; ot Submiited
Suapension Start: None Suspension End: Nona
Actians:
Alpha Rullng: 22108 Action Type: Initial Rufing issue Jate: 6/30/2002
Achion Text:

[NDIANA HORSE RACING COMMISSION OCCUPATIONAL LICENSE IS HEREBY SUSPENDED iN
RECIPROCITY TO KENTUCKY RACHNG COMMISSION HARNES DIVISION RULING DATED 06/18/62.

Ruting #: 28

Ruling Number:  *N*10D53530 Date: 61872002

Issued By: Kentucky Raeing Facility: Unknown
Commission

Ruling Type: Unknown

Division: Linknown Breed: Unknown

Effective Date:  NfA Raca Dale: NIA

Infraction Date:  N/A Infraction Faciliy: NfA

Race Number; NIA Animal Name:  N/A

Under Appeal: False Appeal Date: N/A

Fine Amount: $0 Fine Paid: Not Submitted

Suspension Start: 8/17/2002 Suspension End: 8/17/2002

Actions;

Ajpha Ruling: *N*10053630 Action Type: Initial Rufing lssua Date: 8/18/2002

Aclion Text:

BEING ON PROPERTY DURING LIVE RACING WHILE BEING UNDER SUSPENSION N INDIANA.

Rullng #: 30
Ruling Number:  *N*{D053512 Date: 6/17/2002
Issued By: Kentueky Racing Facility: Unknown
Commisslon
Ruiing Type: Fallure to Report or
Appear
Division; Unknown Breed; Unknown
Effective Dater  NIA Race Date: NIA
Infraction Dale:  N/A Infraction Faciliy: N/A
https://arcl-menibers.azarewebsites. net/Rulings/ AllRulingsReport.asp 1D=1845686 10/12/2016
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Race Number:
Undler Appeal:
Fine Amount:

NIA
False

$0

Suspension Start, §/17/2002

Actions:

Animal Name:  N/A
Appesl Dale: NIA

Fine Paid:

Not Subrmitted

Suspenslon End; None

Page 16 of 22

Alpha Rullng: *N*10083512

Aclion Text:

Aclion Typs: Initial Ruling

INDEFINITE SUSPENSION -- FAILURE TO APPEAR FOR A HEARING.

lssua Date: 6/17/2002

Ruling # 31

Ruling Nuniber,;
Issugd By:

Ruling Type:

Oiviston:
Effective Date:
Infraclion Date:
Race Number:
Under Appeai:
Fine Amouni:

21128

Indiana Racing
Commission

License Dented,
Rescinded,
Ravokad,
Suspended,
Withdrawn or
Exclusion

Unknown
NIA

N/A

NJA
False

$ 2000

Suspension Start: 4/8/2004

Actions:

Date:
Facility:

Breed:

Race Date:
infraction Facily,
Anirai Name:
Appeal Date:
Fine Paid:

Suspension End:

61712001
Hoosier Park

Unknown

NIA

NIA

NIA

WA

Not Submitted
BI712002

Alpha Ruling: 21128

Action Text:

Action Typa: Initial Ruling

Issue Date: §/7/2001

SUSPENDED FOR ONE YEAR AND TWO MONTHS (426 DAYS) AND FINED TWO THOUSAND DOLLARS
{$2000,00). FOR POSSESSION OF CONTRABAND INCLUDING NUMEROUS INJECTABLES, NEEDLES
AND SYRINGES.PRELIMINARY REPORT #PR 21001 15 WITHDRAWN AND SUMMARY SUSPENSION
{RULING #21030) IS WITHDRAWN IN FAVOR OF SETTLEMENT AGREEMENT DATED JUNE 8, 2001.

Ruling # 32

Ruling Number:
lssued By;

Ruling Type:

Diviston:

Effeclive Date:
infraction Dale:
Race Number;

21128

Indiana Racing Comimission

Possession of

Medicalien/Drugs/Contrabandlinjectable

(s)/Needle/Syringe

Unknown
NiA
NiA
NfA

Dale: 6712001
Facility: Hoosier
Park
Breed: Linknown
Race Date: NIA

Infraction Faciliy: N/A
Animal Name:  NIA

https:/farci-members.azurewebsites net/Rulings/AllRulingsReport.asp D=1 845686
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Uncter Appeal; False Appeal Dale: NIA
Fine Amounl; 3 2000 Fine Pald. Not

Submitted
Suspension Start: 4/8/2001 Suspension End: 8/7/2002
Actions:
Alpha Ruling: 21128 Action Type: Initial Ruling lssue Dale: 672001
Aclion Text

POSSESSION OF CONTRABAND INCLUDING NUMEROUS INJECTABLES, NEEDLES, AND SYRINGES.

Ruling #: 33

Rufing Number; 21030 ' Date: 4792001
Issuec By: Indiana Racing Facility: Hoaosler Park

Commission

Ruling Type: Medication/Drug
Viclation - Animal

Division: Unknown Breed: Unknown

Effective Date:  N/A Race Date: NIA

fraction Dale;  N/A Infraction Faciliy. N/A

Race Number:  NA Animal Name:  MN/A

Under Appeal: Faise Appeal Date: NIA

Fine Amaunt: $0 Fine Pald: Not Submitted

Suspension Start. 4/6/2001 Suspension End: 1/1/2050

Actions:

Alpha Ruling: 21030 Action Typa: Initial Rullng Issue Date: 4/9/2001
Aclion Text:

THE INDIANA HORSE RACING COMMISSION GCGUPATIONAL LICENSE OF BOBBY BRCWER I§ HEREBY
SUMMARILY SUSPENDED PENDING A HEARING PURSUANT TO THE PROVISIONS OF IC 4-21.2.4. THE
INDIANA HORSE RACING COMMISSION JUDGES FIND THAT BOBBY BROWERS ACTIONS ARE NOT IN
THE BEST INTEREST OF RACING AND COMPROMISE THE INTEGRITY OF HOOSIER PARK. AT A
HEARING ON A SUMMARY SUSPENSION, THE SOLE ISSUE IS WHETHER THE LICENSEE'S LICENSE
SHOULD REMAIN SUSPENDED PENDING A FINAL DISCIPLINARY HEARING AND SUBSEQUINT RULING.
THE LICENSEE IS ENTITLED TO A HEARING FOLLOWING A WRITTEN REQUEST. THIS SUMMARY
SUSPENSION WILL INCLUDE ALL HORSES OWHNED FULLY OR IN PART AND TRAINED BY BCBBY
BROWER. ANY AND ALL TRANSFERS OF OWNERSHIP AND TRAINERSHIP OF THE HORSES ON BOBBY
BROWERS 2001 STALL APPLICATION MUST BE APPROVED BY THE iNDIANA HORSE RACING
COMMISSION JUDGES, THIS SUMMARY SUSPENSION SHALL INCLUDE THE COURSE, GROUNDS AND
OFF TRACK WAGERING FACILITIES LICENSED BY THE INDIANA HORSE RACING COMMISSION.ON
4108/ THE JUDGES WERE NOTIFIED BY THE INDIANA HORSE RACING COMMISSION INVESTIGATORS
THAT UPON SEARCHING THE TACK ROOM OCCUPIED BY BOBBY BROWER, THEY CONFISCATED
CONTRABAND{ NEEDLES, SYRINGES AND INJECTABLE MEDICATIONS ETC.)

Ruling #: 34
Ruling Number: 983496 Date: 11/6/1998
Issued By: iliinois Racing Board Fachity: Fairmount Park
Ruling Type: Careless/Unsafeflmproper
Riding or Driving
Divislon: Unknown Braad: Unknown
hitps://arci-members.azurewebsites.net/Rulings/AliRulingsReport.asp?ID=1 845686 1071212016
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Effective Dale:
Infraction Date:
Race Number:
Under Appeal:
Fine Amouni:
Suspension Start:
Actions:

MNIA
NIA
NIA
False
$ 100
None

Race Date;

Page 18 of 22

NIA

infraclion Facily: NIA
Animal Nama:  NA
Appeal Date: NIA

Fine Paid;

Nol Submitied

Suspension End: None

Alpha Ruling: 883496

Action Type: Initial Ruling

issue Dale: 11/6/1908

Aclion Text:
INTERFERENCE.
Ruling #: 35
Ruling Mumber: 54811 Data: 11181697
issued By: Florida Division of  Facility: Unknown
Par-Mutug!
Wagering
Ruling Type: License Denied,
Rescinded,
Revoked,
Suspended,
Withdrawn or
Exchision
Division: Unknown Breed: Unknown
Effective Dale:  N/A Race Dale: NiA ,
lnfraction Date;  N/A infraction Faciiy. NiA
Race Number /A Animai Name:  N/A
Under Appeal:  False Appeal Date: N/A
Fine Amount; $0 fine Paid: Not Submitted
Suspension Start: None Suspenslon End; None
Actions:

Alpha Rusing: 54611
Action Text:

Action Type: Initiat Ruiing

lssue Date: 11/18/1997

Ruling Mumber : 00000000 invoivement : CONTAGT INVESTIGATIONS BEFORE LICENSING|SUBJECT HAS
BEEN SUSFENDED INDEFINITELY IN ANOTHER JURISDICTION.

Ruling #: 36

Ruling Number:
lssued By:
Ruling Type:

Division:
Effective Dale:

972362

Date:

llinois Racing Board Faciity:

License Deniad,
Rescinded,
Revoked,
Suspended,
Withdrawn or
Exchision

Unknown
NIA

B_reed:
Race Dale.

10/20/1997
Unknown

Urnknown
N/A

https://arci-members.azurewebsites. net/Rulings/AllRulingsReport. asp7ID=184 5686
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Infraction Date:  N/A infraction Facilly: NIA

RRace Number:  N/A Animal Name:  N/A

Under Appeal:  False Appeal Date: NIA

Fine Amount: 0 Fine Paid: Not Submilted

Suspension Starl: 10/20/1987 Suspension End: None

Actions:

Alpha Ruling; 972352 Action Typa: Inlal Rullng lasue Date; 10/20/1987

Aclion Text:

RE: 9-21 - SUSPENDED PENDING PAYMERNT OF FINE,

Rutling #: 37
Ruling Number: 872302 Daie: 82111997
Issued By: Hinois Raclng Board Facifity: Unknown
Ruling Type: Careless/Unsafe/improper

Riding or Driving
Division: Unknown Breed: Unknown
Effective Dale;  NA Race Date: NIA
infraction Date:  NiA infraction Facily: NIA
Race Numper:  N/A Animal Name:  N/A
Under Appeal:  False Appeal Date: NiA
Fine Amount: 120 Fine Paid: Not Submilied
Suspension Start: None Suspension End: None
Actions:
Alpha Ruling: 972302 Action Type: Initial Ruling lssue Date: $/21M1997
Aglion Text:
INTERFERENCE.
Rufing #: 38
Rufing Number: 983420 Date: 10/14/1986
lssued By: [finols Racing Board Facility: Fairmount Park
Ruling Type: Careless/Unsafellmproper

Riding or Driving
Division: Unknown Breed: Unknown
Effective Dale:  N/A Race Date: NIA
Infraction Date:  N/A infraction Fagiliy: NA
Race Number.  N/A Animal Name:  NiA
Under Appsal:  False Appeal Date: NIA
Fine Amaunt. %100 Fine Paid: Not Sutimitted
Suspension Start: None Suspension End: None
Actions:
Alpha Rising: B63420 Action Type: initial Ruling lssue Date: 10/14/1885
Aclion Text:
hittps://arci-members.azurewebsites.net/Rulings/AllRulingsReport asp?ID=184 5685 10/12/2016
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INTERFERENCE.

Ruling #: 39

Ruling Number: 953368 Date: 9/4/1995

Issued By: Iinods Racing Board Facilily: Falrmounl Park

Ruling Type: Unknown

Division: Unknaown Breed: Unknown

Effeclive Date:  N/A Race ate: NIA

Infraction Date:  NiA
Race Number:  N/A
Under Appeal: False
Fine Amount: $0
Suspension Start: 6/31905
Actions:

Infraction Fagily: NIA
Anlmal Name:  NA
Appeal Date; N/A

Fine Paid:

Not Submitted

Buspension End: 107211985

Alpha Ruling: 953366
Aclion Text:

Aciion Type: Initial Ruling

lssue Date; 9/4/1995

ADMITTEDLY PURCHASED ILLEGAL DRUGS AND/OR PRESCRIPTION DRUGS THRU THE MAIL.

12/2011894

Falrmount Park

Ruling #: 40
Ruling Number: 943488 Date:
Issued By: inois Racing Baarg Facilily:
Ruling Type: Carefess/Unsafellmproper

Riding or Driving
Division; Unknown Breed:
Effective Date;  N/A Race Date:
Infraction Date:  N/A infraction Facilly;
Race Number:  N/A Animal Name:
Under Appeal.  Faise Appeal Date:
Fine Amount: $ 100 Fine Paid:

Suspension Start; None
Aclions:

Suspension End:

Unknown

NIA

NIA

N/A

NIA

Mot Submitted
Mone

Alpha Ruling: 943488
Action Text:
$100 - INTERFERENCE.

Action Type: Initial Ruling

Issue Date: 12/20/1994

Ruling #: 41
Rullng Number: 933225 Date: 3/9/1683
Issued By: Itincis Racing Board F acility: Fairmount Park
Ruling Type: Careless/Unsafellmproper

Riding or Oriving
Divislon: Unknown Bread: Unknowny
Effective Date:  N/A Race Date: NA

https://arci-members.azurewebsites.net/Rulings/AllRulingsReport. asp?ID=1845686
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Infraction Dale:  NiA
Race Number:  NIA
Under Appeal:  False
Fine Amount; %100
Suspension Slarl. Nong
Actions:

Page 21 of 22

Infraction Faciliy: NIA
Animal Name:  RYA
Appeal Date: MIA

Flne Faid:

Not Submitted

Suspenston End: None

Alpha Rufing: 933226
Adhien Toxt:
$100 - INTERFERENCE.

Action Type: Iritial Ruling

Issus Date: 3/9/1092

Ruling #; 42

Ruling Number; 933184

Issued By:
Ruling Type: Unknown
Diviston: Unknown

Effectiva Date: NIA
Infraction Date:  NW/A
Race Number:  N/A
Under Appeal: False
Fine Amount: 3100
Suspension Start: None
Actions:

filinols Racing Board

Date: 27711863
Facilily: Fairmount Park
Breed: Unknown

Race Date: NFA

infraclion Faciliy: NJA
Animal Name:  N/A
Appeal Date; N/A

Fine Paid:

Not Submitted

Suspension End: None

Alpha Ruling: 9331 84
Action Texd:

Ation Type: Initiai Ruking

1ssua Dale: 2/7/1983

$160 - UNAUTHORIZED SCRATCH OF HORSE "DEAL MARK' (N THE 11TH RACE ON 2-6.

Ruling # 43
Ruling Number; 54186 Date; 8/2/1991
issued By: Kenlucky Racing Facility: Yonkers Racsway
Commission
Ruling Type: Careless/Unsafe/lmproper
Riding or Driving
Dhvision: Unknown Breed: Unkniown
Effeclive Date:  N/A Race Dale: NIA
Infraction Date:  N/A Infraction Faciliy: N/A
Race Number:  N/A Animal Name:  NFA
Under Appeal:  False Appeal Date: NIA
Fine Amount: $0 Fine Paid: Not Subrnitted

Suspension Start: None
Actions:

Suspension End:

None

Alpha Ruting; 54186
Aciion Text:

Action Type: Iniflal Rufing

Insue Dale: 8/2/1991

5 DAYS - HOOKING WHEEL OF ANOTHER SULKY, CAUSING OTHER HORSES TC GO OFF STRIDE, (H)

hitps://arci-members.azutewebsites. net/Rulings/ AllRulingsReport.asp?1D=184 5686
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Page 22 of 22

Ruling #: 44

Ruling Number:
Issued By:
Ruling Type:

Division:
Effective Dale:
Infraction Date:
Race Number:
Under Appeat:
Fine Amount:

890303

liiinols Racing Board Facility:

Reinstatement tc
Good Slanding in
State

Unkaiown
NIA

NIA

MNIA
False

$0

Suspension Start, None

Actions:

Date: 1261990
Faismount Park

Breed; Unknown
Rage Dale: NIA

infraction Faciliy: N/A

Animat Name:  NA

Appeal Date: N/A

Fine Paid: Not Submiited

Buspension £nd: Nong

Adaha Raifing: 80303

Action Texh

Actior Type: tnitial Ruling

RESTORED TO G000 STANDING. (H)

lasue Date: 1/26/1980

htips:/farci-members.azwewebsites.net/Rulings/AliRulingsReport.asp?ID=1845686
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CCr v/

~ STATE OF INDIANA
« INE}AU HORSE RACING COMMISSION
mig W7D 2018 TERM
Re:  Bobby Browfj A Qﬁw ADMINISTRATIVE COMPLAINT NO,
7281 $,400: Wi PG Ui 216005
Mundid, T4 7307

RESPONDENT, BOBBY BROWER'S, MOTION TO DISQUALIFY ADMINISTRATIVE
LAW JUDGE

Respondent, Bobby Brower, by counsel, Peter J. Sacopulos, pursuant to 1.C. 4-21.5-3-10,
moves to disqualify ALJ Bernard Pylitt. In support of this motion, Respondent states:

1. On November 14, 2016, the Indiana Horse Racing Commission/Indiana Horse
Racing Commission Staff filed an Administrative Complaint against Respondent,
. Bobby Brower. Said Administrative Complaint was assigned Administrative
Complaint number 216005.

2. On November 29, 2016, the undersigned counsel entered his Appearance on
behalf of Respondent, Bobby Brower.

3. On November 29, 2016, Respondent, Bobby Brower, timely filed his Answer
denying the allegations set forth in said Administrative Complaint.

4, On December 16, 2016, the Indiana Horse Racing Commission/Indiana Horse
Racing Commission Staff filed a Motion for Default Order. That same day,
Bemard Pylitt was purportedly assigned to serve as ALJ in this matter. That same
day, an Administrative Law Judge, Bernard Pylitt, issued a Service of Proposed
Default advising Mr. Brower that he had seven (7) days in which to file a written
motion requesting that the proposed default order not be imposed and stating the
grounds relied upon.

5. On December 21, 2016, Respondent, Bobby Brower, timely filed his Verified
Objection and Motion Under [C 4-21.5-3-24(b) that the proposed/recommended
default order issued by ALJ Pylitt not be imposed.

6. On December 27, 2016, the Indiana Horse Racing Commission/Indiana Horse
Racing Commission Staff filed its Reply to Respondent’s Verified Objection and
Motion Under IC 4-21.5-3-24(b) that the proposed/recommended default order
issued by the ALJ not be imposed.

7. On December 30, 2016, ALJ Pylitt issued a Recommended Qrder Granting

1 EXHIBIT
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10.

11,

12.

13.

14,

I5.

Default Judgment Against Bobby Brower, ALJ Pylitt, in issuing said
recommended order, disregarded and improperly failed tc consider that Bobby
Brower had timely filed an Answer denying the allegations set forth in the
Administrative Complaint and was, therefore, entitled to a hearing on the merits.

On January 12, 2017, Respondent, Bobby Brower, timely filed his Verified
Objections to Findings of Fact and Recommended Order Granting Default
Judgment.

On February 24, 2017, the Indiana Horse Racing Commission issued its Notice of
Opportunity to Present Briefs and Oral Argument.

On March 3, 2017, Respondent, Bobby Brower, timely filed his Brief In
Opposition of the ALJ’s Proposed Findings of Fact and Recommended Order of
December 30, 2016.

On March 3, 2017, the Indiana Horse Racing Commission Staff filed its Brief of
Commission Staff in Support of Commission Affirmation of Findings of Fact,
Conclusions of Law, and Recommended Order of Administrative Law Judge.

On March 7, 2017, a hearing and oral argument on Respondent, Bobby Brower’s,
Verified Objections to Findings of Fact and Recommended Order Granting
Default Judgment of December 30, 2016, were conducted by/before the Indiana
Horse Racing Commission. On this date, the Indiana Horse Racing Commission
voted to accept the ALI’s Recommended Order and entered judgment in favor of
its own staff and against Mr. Brower as follows:

a. Brower is assessed a $40,000 fine; and
b. Brower shall be suspended and remain ineligible for licensure for a period
of fifteen (15) years.

On March 31, 2017, Respondent timely filed his Verified Petition for Judicial
Review of the Indiana Horse Racing Commission’s Final Order of March 7, 2017,
Said Verified Petition for Judicial Review was timely filed of record with the
Madison Circuit Court 6 and assigned Cause Number 48C06-1703-MI-279,

The Indiana Horse Racing Commission/Indiana Horse Racing Commission Staff
for reasons unknown to the Respondent and in direct contradiction to the Indiana
Inspector General’s Report of September 2, 2011, retained private counsel, instead
of assigning defense to its staff counsel or assigning the matter to the office of the
Indiana Attorney General for representation in connection with Brower’s Verified
Petition for Judicial Review.

On May 11, 2017, the Indiana Horse Racing Commission/Indiana Horse Racing



16.

17.

18.

19,

20.

21.

22.

23,

Commission Staff filed its Response to Petition for Judicial Review.

On May 24, 2017, the Indiana Horse Racing Commission/Indiana Horse Racing
Commission Staff filed its motion to dismiss Brower’s Verified Petition for
Judicial Review alleging the trial court lacked subject matter jurisdiction along
with a memorandum of law in support of its motion. The Indiana Horse Racing
Commission/Indiana Horse Racing Commission Staff’s motion filed of record on
May 24, 2017, was/is entitled “Respondent’s Motion to Dismiss” and the
memorandum of law in support was/is entitled “Memorandum of Law in Support
of Respondent’s Motion to Dismiss and In Opposition to Stay Petition.”

On June 14, 2017, Respondent/Petitioner, Bobby Brower, filed his Response to
Respondent’s Motion to Dismiss and Memorandum of Law in Support of
Respondent’s Motion to Dismiss and In Opposition to Stay Petition.

On June 15, 2017, Respondent/Petitioner, Bobby Brower, filed his Offer of Proof,

On June 16, 2017, hearing and oral argument was conducted on the Indiana Horse
Racing Commission/Indiana Horse Racing Commission Staff’s Motion to
Dismiss before the Madison Circuit Court 6.

On July 28, 2017, the Honorable Mark Dudley, Judge of the Madison Circuit
Court 6, DENIED the Indiana Horse Racing Commission/Indiana Horse Racing
Commission Staff’s Motion to Dimiss. A true and exact copy of said Order in
favor of Mr. Brower and against the [HRC/THRC Staff is attached hereto, made a
part hereof, and marked as Exhibit “A.”

The Honorable Mark Dudley, in his Order of July 28, 2017 (See Exhibit “A™)
admonished both Administrative Law Judge Pylitt and the Indiana Horse Racing
Commission/Indiana Horse Racing Commission Staff in stating that: “the IHRC
must follow its own rules” and ruled that Mr. Brower was improperly denied a
hearing on the merits and further that Mr. Brower is so entitled to a hearing on the
merits and the opportunity to be heard and defend the allegations against him.

To date, Mr. Brower has not been afforded the opportunity to be heard and defend
himself on the merits.

I.C. 4-21.5-3-10 provides for the disqualification of an ALJ. Specifically, this
provision of the AOPA states, in pertinent part:

“Sec. 10 . (a) Any individual serving or designated to serve alone
or with others as an administrative law judge is subject to
disqualification for:



(1) bias, prejudice, or interest in the outcome of a proceeding;

(2) failure to dispose of the subject of a proceeding in an orderly
and reasonably prompt manner after a written request by a party;

(3) unless waived or extended with the written consent of all
parties or for good cause shown, failure to issue an order not later
than ninety (30} days after the latest of:

(A) the filing of a motion to dismiss or a motion for
summary judgment under section 23 of this chapter that is
filed after June 30, 2011,

(B) the conclusion of a hearing that begins after June 30,
2011; or

(C) the completion of any schedule set for briefing or for
submittal of proposed findings of fact and conclusions of
- law for a disposition under clauses (A) or (B); ?or

(4) any cause for which a judge of a court may be disqualified.

Nothing in this subsection prohibits an individual who is an employee of
an agency from serving as an administrative law judge....”

(See IC 4-21.5-3-10).

24,

25.

Bias is defined as prejudice in favor of or against one thing, person, or group
compared with another in a way considered to be unfair, ALJ Pylitt has
demonstrated bias in favor of the state agency, the Indiana Horse Racing
Commission/Indiana Horse Racing Commission Staff, that selected and appointed
him, as well as paid him, in defauiting the Respondent, Bobby Brower, in total
and disregard of his timely filed response and request for hearing.

Prejudice is defined as harm or injury that results or may result from some action
or judgment. The inappropriate and improper defaulting of Mr. Brower has
resulted in just that; the prejudicing, harming, and injuring of Mr. Brower by the
administrative law judge in recommending an order that was both inappropriate
and improper. Mr. Brower has been harmed and injured. He has been harmed by
being prohibited from making a living as a Standardbred trainer from March 3,
2017, to date. He has been further harmed and injured by his loss of income, loss
of clientele, loss of future earnings, and the irreparable damage to his reputation as



26.

27.

28.

29.

30.

a Standardbred trainer. ALJ Pylitt has demonstrated both bias and prejudice
against Bobby Brower and in doing so has abused his discretion and violated IC 4-
21.5-3-10(a)(1) and should be disqualified from serving as administrative law
judge in this maftter.

This is because ALJ Pylitt inappropriately recommended a default judgment be
entered against Mr. Brower despite Mr. Brower having filed a timely request for
hearing and a timely answer denying the allegations against him. ALJ Pylitt was
obligated to set the matter for a hearing on the merits and proceed accordingly but
did not do so. Instead, a default judgment was inappropriately recommended and
subsequently entered forcing Bobby Brower to seek and obtain an Indiana trial
court ruling that ALJ Pylitt failed to follow the IHRC/IHRC Staff agency rules
and ordering that Bobby Brower is entitled to a hearing on the merits.

ALJ Pylitt further must be removed pursuant to IC 4-21.5-3-10(a)(4). IC 4-.21.5-
3-10(a)(4) states that an ALJ is subject to disqualification for: “any cause for
which a judge of a court may be disqualified.” (See 1.C. 4-21.5-3-10(a)(4)). State
court judges are required and the Indiana trial court rules mandate that a party that
timely files a responsive pleading is entitled to a hearing. If a judge would have
abused his/her discretion, as did ALJ Pylitt, and defaulted a party that had timely
answered a Complaint, that Judge would be subject to disqualification.

ALJ Pylitt failed to accord Mr. Brower’s answer its true meaning—that being a
request for hearing, (See Madison Circuit Court 6 Judge Mark Dudley’s Order of
July 28, 2017/Exhibit “A™). ALJ Pylitt incorrectly and inappropriately failed to
follow “the agency’s own rules” as correctly stated by Judge Dudley. The ALJ
failed to follow the agency’s rules in that he inappropriately, incorrectly, and
prejudicially applied the rules in favor of the Indiana Horse Racing
Commission/Indiana Horse Racing Commission Staff and against Brower,

A review of Indiana case law, being those cases decided and reported by the
Indiana Court of Appeals and the Indiana Supreme Court, reveal no decisions
where a party has been defaulted having timely filed a responsive pleading. In
short, no litigant in the history of Indiana case law has been defaulted or
recommended to be defaulted having timely filed a request for
hearing/answer/responsive pleading. Any judge that would do so would be
recommending or acting contrary to state law and in violation to both state and
federal constitutionally guaranteed rights and would be subject to disqualification
pursuant to 1C 4-21.5-3-10(a)(4). ALJ Pylitt having done so, is subject to being
and should be disqualified as ALJ in this matter.

On November 29, 2017, a Pre-Hearing Conference to schedule deadlines was
conducted by ALJ Pylitt in this matter at the request of the IHRC’s counsel, Leah
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32.

33.

Ellingwood. During said hearing, Brower’s counsel, Peter J. Sacopulos and Greg
Carter, clearly stated to ALJ Pylitt that said hearing was not requested by Brower
and was inappropriate because ALJ Pylitt had not been appointed by the agency’s
ultimate authority, the Indiana Horse Race Commission, as required by 1.C. 4-
21.5-3-9. Whereas he may have been appointed for the initial action against
Brower, that matter was conciuded upon the wrongful and inappropriate entry of
the Default Judgment against Brower, and subsequently presented for judicial
review in the trial court. Once the trial court made its determination that Brower
was entitled to a hearing and remanded same to the IHRC, the IHRC was then
required to appoint an Administrative Law Judge. As of the date of this motion,
the Indiana Horse Racing Commission has not appointed an ALJ. Further,
Brower’s counsel advised ALJ Pylitt that Brower intended to and would file a
Motion to Disqualify ALJ Pylitt.

Nevertheless, ALJ Pylitt proceeded with said hearing, setting deadlines and
issuing a Pre-Conference Order, a copy of which is attached hereto and made a
part hereof as Exhibit “B”. Said Order does not address if or how ALJ Pylitt was
appointed or could assume jurisdiction. Further, within said Order, ALJ Pylitt
exceeded his authority in a manner adverse to Bobby Brower thereby exercising
additional bias and prejudice against Brower. Specifically, in said Order ALJ
Pylitt states, “...If Mr. Brower fails to attend the scheduled hearing or cooperate
during discovery, he may be held in default...” This language supercedes the
language in 1.C. 4-21.5-3-24 by adding a basis for default. This is inappropriate
and further demonstrates bias and prejudice against Bobby Brower.

Additionally, prior to the November 29, 2017, hearing, Brower had not filed a
Motion to Disqualify. However, ALJ Pylitt included in the Prehearing Scheduling
Order statments as to a Motion to Disqualify that has not yet been filed. Those
statements are self-serving and biased against Mr, Brower. Disqualification
pursuant to [.C. 4-21.5-3-10 was not an issue of the Pre-Hearing Conference.
Further, ALJ Pylitt’s statement in the Order of November 29, 2017, that Brower’s
counsel: “...refused to provide any specific reason or evidence to support his claim
that the ALJ is prejudiced or biased which would require his being disqualified...”
is inappropriate and incorrectly implies that Mr. Brower has no basis for a Motion
to Disqualify. This is incorrect and contrary to the basis set forth in this motion.

The THRC presently has at least four ALJs it has selected, approved and assigns
matters. The [HRC/IHRC Staff has sole control over the selection and
compensation of the ALJ appointed. This leads to inherent conflict. If the
evidence against Mr. Brower is compelling and the witnesses’ testimony so
convincingly in favor of the IHRC Staff, the result of a hearing on the merits will
presumably result in the same outcome/result regardless of the ALJ assigned. Mr.
Brower has been improperly defaulted by ALJ Pylitt and most recently received



an order for the same ALJ inappropriately and without authority expanding the
terms by which he may be defaulted. Obviously, an issue to which Bobby Brower
is sensitive having been improperly defauited without a hearing on the merits.
Bias and prejudice against Mr. Brower by ALJ Pylitt is clear. The IHRC has other
ALJs it has selected, approved, retained, etc., that it may assign to hear this

matter/dispute.

34.  For all the above reasons, ALJ Bernard Pylitt should be disqualified as
administrative law judge in this matter, and one of the other Indiana Horse Racing
Commission approved/qualified ALJs appointed to preside over this matter.

Respectfully Submitted,

SACOPULOS, JOHNSON & SACOPULOS
676 Ohio Street
Terre Haute, IN 47807
Telephone: (812) 238-2565
Facsimile: (81 8-1945

By:

Peter J. Sat{aﬁ‘ulo‘s‘ 414403-84

CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has been served upon the

following counsel
prepaid, this ﬁ I, day of January, 2018:

Attorney Lea Ellingwood

General Counsel

Indiana Horse Racing Commission
1302 North Meridian
Indianapolis, IN 46202

iellingwood@hre.in.gov

record by email transmission and Certified U.S. Mail, postage

Bemard L. Pylitt
Administrative Law Judge
Katz Korin Cunningham PC
334 North Senate Avenue
Indianapolis, IN 46204

litt@kkelepal.com

Peter J (%co}:\ﬂ'ns



EXHIBIT

I

STATE OF INDIANA IN THE MADISON CIRCUIT COURT
SS: DIVISION 6
COUNTY OF MADISON
2017 TERM
BOBBY BROWER
Plaintiff CAUSE NO. 48C06-1703-MI-279
VS.

INDIANA HORSE RACING COMMISSION,
INDIANA HORSE RACING COMMISSION

STAFF
Defendants

ORDER DENYING DEFENDANTS’ MOTION TO DISMISS

The parties appeared in person and by counsel on June 16, 2017, for a hearing on
Defendants, Indiana Horse Racing Commission and Indiana Horse Racing Commission
Staff’s (collectively “THRC”), Motion to Dismiss. The parties fully briefed the issue.

The issue is whether this court has jurisdiction to hear plaintiff, Bobby Brower's
(“Brower”), Petition for Judicial Review. Brower is a horse trainer licensed by the State
of Indiana and subject to administrative oversight by IHRC. On November 4, 2016, the
IHRC filed an administrative complaint pursuant to 71 IAC 10-3-20 against Brower
alleging he mistreated a horse. Brower received the administrative complaint on
November 16, 2016. 71 IAC 10-3-20 requires a licensee to request a hearing within
twenty (20) days if he wishes to contest the administrative complaint. The language of
71 1AC 10-3-20(d) reads:

(d) Not later than the twentieth day after the date on which the executive
director delivers or sends the administrative complaint, the person
charged may make a written request for a hearing or may remit the
amount of the administrative penalty to the cornmission. Failure to
request a hearing or to remit the amount of the administrative penalty
within the period prescribed by this subsection results in a waiver of a
right to a hearing on the administrative penalty as well as any right to
judicial review. If the person charged requests a hearing, the hearing shall
be conducted in the same manner as other hearings conducted by the
commission pursuant to this article.

The administrative code covering the IHRC does not provide a specific form for making
a written request for a hearing.
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BROWER V [HRC CAUSE NO. 48C06-1703-MI1-279

Brower, through his attorney, filed an answer on November 29, 2016, pursuant to
71 1AC 10-3-21. This filing is within twenty (20) days of Brower’s receipt of the
administrative complaint. 71 IAC 10-3-21 is titled “Settlement Procedures”. Brower
followed the requirements of §21 and not §20. If the IHRC filed an admiristrative
complaint pursuant to 71 IAC 10-3-21, then the licensee shall file an answer within
twenty (20) days of service of the complaint. Following the filing of an answer, the
parties can enter info a settlement agreéement. If a settlement agreement is not reached,
then an administrative complaint may be filed under 71 IAC 10-3-20.

The twenty (20) day window expired on December 6, 2016, and Brower filed a
written request for hearing on December 7, 2016. Pursuant to the THRC's administrative
procedures, it filed a Notice of Proposed Default against Brower on December 16, 2016,
because he failed to file a written request for hearing in the allotted time. Brower filed
his objection to the Notice of Proposed Default on December 21, 2016. The assigned
administrative law judge on January 3, 2017, recommended to the IHRC that it find
Brower in default. Brower filed his objection to the administrative law judge’s
recommendation on January 12, 2617. The IHRC voted on March 7, 2017, and issued its
final order finding Brower in default on March 14, 2017. Brower filed this case seeking
judicial review of a final agency action on March 31, 2017.

L.C. 4-21.5-3-24 governs the process engaged in by the parties. The statute in full
reads:

{a) Atany stage of a proceeding, if a party fails to:

(1) satisfy the requirements of section 7(a) {IC 4-21.5-3-7(a}] of this chapter;
{2) file a responsive pleading required by statute or rule;

(3) attend or participate in a prehearing conference, hearing, or other stage
of the proceeding; or

(4) take action on a matter for a period of sixty (60) days, if the party is
responsible for taking the action;

the administrative law judge may serve upon all parties written notice of a
proposed default or dismissal order, including a statement of the grounds.

(b) Within seven (7) days after service of a proposed default or dismissal order,
the party against whom it was issued may file a written motion requesting that
the proposed default order not be imposed and stating the grounds relied upon.
During the time within which a party may file a written motion under this
subsection, the administrative law judge may adjourn the proceedings or
conduct them without the participation of the party against whom a proposed



BROWER V IHRC CAUSE NO. 48C06-1703-MI-279

default order was issued, having due regard for the interest of justice and the
orderly and prompt conduct of the proceedings.

{c) If the party has failed to file a written motion under subsection (b), the
administrative law judge shall issue the default or dismissal order. If the party
has filed a written motion under subsection (b), the administrative law judge
may either enter the order or refuse to enter the order.

(d) After issuing a default order, the administrative law judge shall conduct any
further proceedings necessary to complete the proceeding without the
participation of the party in default and shall determine all issues in the
adjudication, including those affecting the defaulting party. The administrative
law judge may conduct proceedings in accordance with section 23 [IC 4-21.5-3-
23] of this chapter to resolve any issue of fact.

1.C. 4-21.5-3-24 requires one of four triggers prior to an agency seeking a default
judgment. Subsection (a)(1) covers personnel actions in the State’s Civil Service System
and is inapplicable here. Subsection (a)(2) authorizes an agency to seek a default when a
party fails to file a responsive pleading. This is the subsection at issue in this case.
Subsections (a)(3) and (a)(4} are not implicated by the facts of this case.

The IHRC defines a “pleading” as:

(a) Pleadings filed with the commission include the following:

(1) Appeals

(2) Applications

(3) Answers

(4) Complaints

(5) Exceptions

(6) Replies

{7) Motions
Regardless of an error in designation, a pleading shall be accorded its true
status in the proceeding in which it is filed.

71 IAC 10-3-3. The IHRC does not define a request for a hearing. The IHRC does
differentiate between an answer and a request for hearing. Id. 1t does recognize that one
is a pleading and the other is not. The court’s analysis can stop at this point because the
IHRC's action contravenes 1.C. 4-21.5-3-24(a). Brower never failed to file a “responsive
pleading required by statute or rule” and as such, the [HRC cannot meet its burden that
its procedures conform to the statutory mandate.

In further support of the court’s conclusion are the IHRC’s own rules. Even if the
court was persuaded that a request for hearing is a required pleading, Brower's answer

3
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clearly disputed the IHRC's allegations. The IHRC tells its licensees “regardless of an
error in designation, a pleading shall be accorded its true status in the proceeding in
which it was filed.” 71 IAC 10-3-3(a). While Brower’s document is titled, “ Answer” its
substance told the IHRC that he wished to contest the proposed fine and suspension.
The IHRC must follow its own rules and accord Brower’s “ Answer” its true status as a
timely request for a hearing. The court finds that Brower timely responded to IHRC's
complaint. The parties are to contact the court to set a pretrial conference date to
address the remaining issues of Brower's request to stay IHRC's suspension and his
request to remand the case to the [HRC.

All of which is 50 ordered, this 2.5 day of July, 2017.

The Honorable Mark Dudley, J
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BEFORE AN ADMINISTRATIVE LAW JUDGE
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

INDIANA HORSE RACING
COMMISSION STAFF,

Petitioner,

v In Re: Administrative Complaint No. 216005

BOBBY BROWER,

Respondent.

PREHEARING ORDER

On November 16, 2017, Bernard L. Pylitt, was requested to conduct a prehearing conference and
schedule deadlines and a hearing having previously been assigned on December 16, 2016 to
serve as Administrative Law Judge to handie this matter. In accordance with 1.C. 4-21,5-3-18,
and after consulting with counsel, ALJ Pylitt sent written Notice rescheduling a previously
noticed telephonic pre-hearing conference for Wednesday, November 29, 2017 at 4:00 p.m.

In attempting to find a mutually agrecable date to reschedule the Prehearing Conference, Mr.
Sacopulos emailed ALJ Pylitt on November 20, 2017, with copy to counsel for the IHRC Staff,
stating, in part:

“It is our position that you are not the ALJ in this matter. Pursuant to the Agreed Judgment
entered in the Madison Circuit Court 6 dated QOctober 17, 2017, this matter was remanded to the
IHRC for a hearing on the merits. To date, [ have not received any letter of appointment from
Director Smith, as required. If there is an Order appointing you as referenced in the Order of
November 16, 2017, I have not been provided or served with a copy of the same, If there is such
an Order, I respectfully request a copy of the same. At this point, the IHRC has not appointed an
ALJ in this case,

Furthermore, please be advised that my client, Bobby Brower, should you be appointed/re-
appointed, intends to file & motion to disqualify you from serving as ALJ in this matter, That
motion would be filed, pursuant to 1.C. 4-21.5-3-10.”

Lea Ellingwood appeared during the scheduled telephonic prehearing conference on behalf of the
IHRC Staff. Bobby Brower appeared by his legal counsel, Peter Sacopulos and Greg Carter.

During the Telephonic Prehearing Conference, Mr. Carter restated his client’s position but
refused to provide any specific reason or evidence to support his claim that the ALJ is prejudiced
ot biased which would require his being disqualified. Mr, Carter further argued that ALJ Pylitt
does not have jurisdiction to hear this matier since the Petition for Judicial Review resulted in the






matter being remanded to the Indiana Horse Racing Commission as the ultimate authority, and
they have not assigned ALIJ Pylitt since the remand as required by 1.C. 4-21 5-5-15

Counse! for IHRC Staff stated that ALJ Pylitt has jurisdiction to hear this matter since he was
duly authorized and lawfully appointed to serve as ALJ on December 16, 2016 by the
Commission’s Chair, Counsel further stated that said appointment has not been revoked or
modified in any fashion, including but not limited to the referenced Agreed Entry in the Madison
County Circult Court case.

ALJ Pylitt notes that his only previous involvement was to render a Notice of Proposed Default
on December 16, 2016, followed by a Recommended Order Granting the IHRC Staff’s Motion
for Default Judgment on December 30, 2016, based upon IC 4-21.5-3-24 (b), without any
mention about the merits of the case. ALJ Pylitt had no involvement or participation in the
Madison County Circuit Court.

Given ALJ Pylitt’s limited involvement, nothing in the record, nor any prior ruling by ALJ Pyiitt
demonstrated any prejudice or bias against Mr. Brower, nor has ALJ Pylitt indicated any interest
in the outcome of the proceeding requiring ALJ Pylitt to be disqualified pursuant to [C 4-21.5.3-
10,

ALJ Pylitt noted that the Indiana Horse Racing Commission is scheduled to meet on December
6, 2017. Mr. Brower and his counsel are reminded that pending any future action by the Indiana
Horse Racing Commission removing or disqualifying ALJ Pylitt, failure of Mr. Brower to
attend or participate in a pre-hearing conference, hearing, or other later stage of the
proceeding may resuit in his being held in default pursuant to 1.C. 4-21.5-3-24.

Given the fact that the proposed race dates for standardbreds in Indiana is scheduled te begin on
March 30, 2018, counsel for [HRC Staff requested that discovery deadlines be established to
maximize the availability to both parties to have potential witnesses in the State of Indiana fora
hearing in this matter, Therefore, in accordance with Indiana Code 4-21.5-3-19, the following
deadlines were discussed, and are hereby Ordered over the objection of Mr. Brower who claims
that the ALJ does not have jurisdiction over this matter;

1. The parties shall insure that the original and one copy of all pleadings are filed with
the Commission, with a copy emailed to the Administrative Law Judge and
opposing counsel the same day pursuant to 71 IAC 10-3-4.

2. Preliminary Witness and Exhibit lists shall be filed by no later than noon on Friday,
December 15, 2017, including contact information for each witness. Copies shall
also be emailed to the ALJ and counsel for the opposing party.

3. Al paper discovery requests shall be served by no later than noon on Friday,
January 12, 2018, Responses shall be served within thirty (30) days following
receipt.

4. All depositions shall be completed by no later than noon on Friday, April 6, 2018,
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1.

12,

Final Witness and Exhibit Lists shall be filed by no later than the noon on Friday,
April 13, 2018, with copies of all exhibits pre-marked and sent electronicaily to the
ALJ and opposing counsel. THRC Staff shall label its exhibits IHRC Staff and
mumbered and Bobby Brower shall label his exhibits Brower followed by letters.
The failure to file and exchange pre-marked exhibits in a timely fashion may result
in their being excluded.

A final prehearing conference shall take place on Wednesday, April 18, 2018 at
10:00 a.m. at the offices of ALJ Pylitt. Counsel and Mr. Brower are ordered to
appear at that time.

The hearing in this matter will be conducted in the conference room of Katz Korin
Cunningham PC, 334 North Senate Avenue, Indianapolis, Indiana, before Bemard
L. Pylit, the duly authorized and designated Administrative Law Judge on Tuesday,
April 24, 2018 beginning promptly at 9:00 a.m. local time, and continue through
Wednesday, April 25, 2018, if necessary. Bobby Brower is ordered to appear for
said hearing.

The parties are encouraged to discuss stipulations of fact and/or the admissibility of
exhibits at [east 10 days prior to the hearing,.

Absent unusual circumstances, the deadlines and the date for the hearing shall not
be continued.

Counsel for THRC Staff shall arrange for a Court Reporter,

Pursuant to IC 4-21.5-3-14, IHRC Staff has the burden of proof of the allegations in
the Administrative Complaint by a preponderance of the evidence presented at the
hearing.

The public hearing will follow the provisions of 71 IAC 10-3-10, specifically:

a.  All testimony will be under oath.

b. Each party may make an opening statement of no more than ten (10) minutes,

¢. THRC Staff shall present its case in chief.

d. At the close of IHRC Staff’s case, Bobby Brower may move for a directed
finding,

¢. Respondent may then present his case.

f. Each party may conduct cross-examination of adverse witnesses.



g. At the conclusion of the defense, THRC Staff may offer rebuttal evidence.
h. Both parties may make a closing argumnent of no more than ten (10) minutes,

i. Proposed Findings of Fact and Conclusions of Law shall be filed and exchanged
between counsel for the parties, with a copy sent electronically to the ALJ, no
later than fourteen (14) calendar days following the completion of the hearing.

13, Indiana Code 4-21.5 and 71 IAC 10 of the Indiana Administrative Code wili govern
this matter.

At the end of the prehearing conference counsel for Mr. Brower requested a settlement
conference with THRC Staff.

A party who fails to attend or participate in a pre-hearing conference, hearing, or other
later stage of the proceeding may be held in default or have a proceeding dismissed under
1.C. 4-21.5-3-24. If Mr. Brower fails to attend the scheduled hearing or cooperate during
discovery, he may be held in default.

IT IS SO ORDERED THIS 25th DAY OF NOVEMBER 2017.

Bernard L. Pylitt U'O
Administrative Law Judge



CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing has been duly served via e-mail and first-

class United States mail, postage prepaid this 29th day of November 2017 to the foilowing

pariies of record:

Peter Sacopulos

Greg Carter

Sacopulos Johnson & Sacopulos

676 Chio Street, IN 47807

Terre Haute, IN 47807

Email; pete_sacopulos@@sacopulos.com
Grep_carterffisacopolos.com

Bernard L. Pylitt

Katz Korin Cunningham PC

334 North Senate Avenue

Indianapolis, IN 46204

Office: 317-464-1100 Fax: 317-464-1111
Email: bpylittieokkelegal.com

Lea Ellingwood

Indiana Horse Racing Commission
1302 North Meridian, Suite 175
Indianapolis, IN 46202

Email: lellingwood@hre.in.gov

'@m&

Bernard L. Pylitt



PLA

From: Bernard Pylitt <bylitt@kkclegat.com>
Sent: Friday, January 05, 2018 10:38 AM
To: Ellingwood, Lea; PLA

Cc: Vicky Bland

Subject: IHRC Staff v. Bobby Brower

15 days from yesterday, or by no later than NOCN on Friday January 19, 2018.

Pete will have 7 days to file a Reply, if any, or by no later than NOON on Friday, January 26, 2018.

Let this emall serve as my Order establishing deadlines on these Mations.

ALL other deadlines in the Prehearing Order issued on November 29, 2017 remain in full force and effect.

| will then issue a Recommended Order.
When is IHRC scheduled to meet next?

Bernard L. Pytitt

katz korin cunningham | www.kkclegal.com

The Emelie Building | 334 North Senate Avenue | Indianapolis, IN 46204-1708
Office 317.464.1100 | Fax 317.464.1111

bpylitl@dkkelegal.com

Qur most recent Firm News: htip:/fkkelegal.com/katz-korin-news/.

CON FIDENTIALITY NOTICE: This e-mail message is for the sole use of the reciplent(s) and may confain confidential and privileged information. Any
unauthorized review, use, disclosure or distribution is prohibited. [f you are not the intended recipient(s), please comtact the sender by reply e-mail and destroy all copies
of the ariginal message. Any lax advice contained in this communication (including any attachments) is rnot intended or written (o be used, and cannot be used, for the
purpase of (1} avoiding penalties under the Internal Revenue Code or governed by other applicable taxing authorities, or (2} promoting, marketing or recommending io
another party any transaction or matter addressed herein.

If you are a client of this firm, we respectfully remind you that to avoid waiver of the attorney-client privilege, you should not send, forward, or show this e-mail or
attachments to anyone else. Thank you.

From: Ellingwood, Lea [mailto:LEHingwood@hrc.IN.gov]

Sent: Friday, January 05, 2018 10:29 AM

To: Bernard Pylitt <bylitt@kkclegal.com>; PLA <pla@sacopulos.com>
Subject: RE: IHRC Staff v. Bobby Brower

Yes, Judge. Staff would appreciate a couple of weeks to respond, if possible?

Sent: Friday, January 05, 2018 9:16 AM
To: PLA,; Ellingwood, Lea
Subject: RE: IHRC Staff v. Bobby Brower

**** This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from
unknown senders or unexpected email. ****

wil : I
Hl IHRC Staff be flling a response to any of these Motlons® EXHIBIT

If s0, when?
1 D




Have a nice weekend.
Buddy

Bernard L. Pylitt

katz korin cunningham | www.kkelegal.com

The Emelie Building ! 334 North Senate Avenue | Indianapolis, IN 46204-1708
Office 317.464,1100 | Fax 317.464.1111

bpylitt@kkciegal.com

Our most recent Firm News: http:/fkkclegal convkatz-korin-news/

CONFIDENTIALITY NOTICE: This e-mail message is for the sole use of the recipient(s) and may contain confidential and privileged information. Any
unauthorized review, use, disclosure or distribution Is prohibited. If'you are not the intended recipient(s), please contact the sender by reply e-mail and destroy afl copies
of the originul message. Any tax advice conteined in this communication (including any attachmenis) is nol intended or written to be used, and cannol be used, for the
purpose of {1) avoiding penalties under the Internal Revenug Code or governed by other applicable iaxing authorliies, or (2) promoting, marketing or recommending 1o
another party any transaction or matier addressed herein,

If you are a client of this firm, we respectfully remind you that to aveid waiver of the atforney-client privifege, you should nat send, forward, or show this e-maif or
attachments to anyone else. Thank you,

From: PLA [mailto:pla@sacopulos.com)
Sent: Thursday, January 04, 2018 2:56 PM

To: Bernard Pylitt <bylitt@kkclegal.com>; Ellingwood, Lea <LEHingwood @hrc.IN.gov>
Subject: IHRC Staff v, Bobby Brower

Dear ALl Pylitt and Attorney Ellingwood:

Attached please find copies of the following filings that | have prepared and filed on behalf of my client, Bobby Brower,
in connection with the above stated matter:

. Respondent, Bobby Brower’s, Motion to Disqualify Administrative Law Judge;

. Respondent, Bobby Brower’'s, Motion to Stay Administrative Proceedings;

* Respondent, Bobby Brower's Notice of Service of Discovery Requests;

. Respondent, Bobby Brower’s, interrogatories to Indiana Horse Racing Commission;

. Respondent, Bobby Brower’s, Request for Production of Decuments to Indiana Horse Racing
Commission;

. Respondent, Bobby Brower's Request for Admissions to Indiana Horse Racing Commissian;

. Respondent, Bobby Brower’s, Motion to Shorten Time to Allow for Service of Third Party Discover
Requests and proposed Order

. Respondent, Bobby Brower's, Notice of Intent to Serve Third-Party Requests along with attached

Requests for Production and Subpoena Duces Tecum

} attach copies of these filings for your review and so that your records are complete.

Yours Sincerely,

Peter J. Sacoputos

SACOPULOS, JOHNSON & SACOPULOS
676 Ohio Street

Terre Haute, IN 47807



Telephone: {812) 238-2565
Facsimile: (812) 238-1945

pete sacopulos®sacopules.com

CONFIDENTIALITY NOTICE:

This e-mail and any attachments are confldential and may be protected by legal privilege. If you are not the intended
recipient, be aware that any disclosure, copying, distribution, or use of this e-mail or any attachment Is prohibited. In
accordance with IRS regulations, any federal tax advice in this communication {including any attachments} is not
intended or written to be used, and ¢cannot be used, for the purpose of avoiding penalties under the Internal Revenue
Code. If you have recelved this e-mail in error, please notify us immediately by returning it to the sender and delete
this copy from your system. Thank you.



INDIANA HORSE RACING COMMISSION
BEFORE AN ADMINISTRATIVE LAW JUDGE

INDIANA HORSE RACING COMMISSION
STAFF,

Petitioner,
V.
BOBBY BROWER,

Regpondent.

g JaN 1Y Pizys
L)
Administrative Complainiit'fgfég& {ﬁ 054 COW‘J’:

Before the Hon. Bemnard L. Pylitt,
Administrative Law Judge

COMMISSION STAFF’S OPPOSITION TO RESPONDENT, BOBBY BROWER’S
MOTION TO DISQUALIFY ADMINISTRATIVE LAW JUDGE

Respondent Bobby Brower's (“Brower”) Motion to Disqualify Administrative Law Judge

(“ALJ”) Pylitt has no basis in fact or law. Instead, it relies on mischaracterizations of the Judge's

previous rulings and ignores the provisions of the Indiana Code of Judicial Conduct and

applicable Indiana case precedent. Brower has not presented any legitimate support for his

motion to disqualify Judge Pylitt. Accordingly, his motion must be denied.

PROCEDURAL HISTORY

On December 16, 2016, Indiana Horse Racing Commission (“IHRC”) Chairman Tom

Weatherwax assigned ALJ Bernard Pylitt to hear the disciplinary action related to Administrative

Complaint 216005. (See Exhibit 1.) Pursuant to 71 IAC 10-3-20(d), Indiana Horse Racing

Commission Staff (“Staff”) filed 2 Motion for Default Judgment on the basis that the appropriate

pleading was not timely filed and therefore, default judgment was appropriate. Staff’s Motion

for Default Judgment was granted by ALJ Pylitt and was affirmed by the Indiana Horse Racing

Commission at its March 7, 2017, meeting. Brower timely filed a Petition for Judicial Review in

EXHIBIT

I T



the Madison Circuit Court. In response Commission Staff filed a Motien to Dismiss', which was
denied. In its denial, the Madison Circuit Court judge found that a responsive pleading had been
timely filed.

Staff and Brower then entered into a settlement agreement, the terms of which were
memorialized in an Agreed Entry, approved by the Madison Circuit Court on October 17, 2017.
(See Exhibit 2.) Relevant portions of that Agreed Entry provide that:

s “the parties agree to the entry of a Judgment in Favor of Brower remanding the matter to
the Commission for further proceedings relating to Administrative Complaint No.
216005 issued by the Commission’s Executive Director on Nov. 14,2016 consistent and
in compliance with the Indiana Administrative Orders and Procedures Act and
Commission regulations.”

» “[E]ach party reserves all rights with respect to the previous appointment of
Administrative Law Judge, Bernard Pylitt, to preside over this matter.”

ARGUMENT

“The law presumes that a judge is unbiased and unprejudiced in the matters which come
before the judge.” Smith v. State, 477 N.E2d 857, 864 (Ind. 1985). Brower’s Motion to
Disqualify does nothing to rebut this presumption, Rather, Brower cherry-picks quotations from

the Madison Circuit Court’s denial of Staff’s Motion to Dismiss in a tiresome and unsuccessful

! In his Motion to Disqualify, Brower states “"Commission Staff for reasons unknown to the Respondent and in
direct contradiction to the Indiana mspector General's Report of September 2, 2011, retained private counsel,
instead of assigning defense to its staff counsel or assigning the matter to the office of the Indiana General for
representation in connection with Brower’s Verified Petition for Judicial Review.” First, Staff struggles to see the
relevance of this statement to Brower's position regarding disqualification. Second, the Indiana Inspector General’s
Report is not a document that binds the Commission to particular action, and furthermors, the Office of the Attorney
General is responsible for providing legal counsel for agencies at a tria} coust fevel, not in house counsel. Staff
sought the Attorney General's approval to use outside counsel in this case, and said approval was granted.
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argument that Judge Pylitt cannot preside fairly over his case because in a prior Recommended
Order, he concluded that Brower was in default for failing to timely file an answer. ALJ Pylitt
interpreted the rules according to precedent at the time of the Recommended Order., Brower
alleges that this interpretation based upon precedent evidences bias and prejudice. However,
Brower fails to state why or how ALY Pylitt showed bias or prejudice. Brower only claims that
bias and prejudice are shown by the outcome, and not by the process or method used to reach the
outcome. An unfavorable outcome to one’s case is not evidence of bias or prejudice. There
must be more, of which Brower has failed to demonstrate.

Brower essentially argues that ALJ Pylitt’s decision on Staff’s Motion to Dismiss is
evidence that ALJ Pylitt is biased against him?. Brower’s reference to 1C 4-21.5-3-10(a)(4),
which states that an individual may be disqualified for “any cause for which a judge of a court
may be disquaiiﬁed3” completely ignores that Indiana precedent makes clear that a judge need
not be disqualified on the sole basis of a prior ruling.

Canon 2.11 of the Indiana Code of Judicial Coenduct provides:

(A] judge shall disqualify himself or herself in any proceeding in which the

judge’s impartiality might reasonably be questioned, including...the following

circumstances: (1) The judge has a personal bias or prejudice concerning a party

or a party’s lawyer, or personal knowledge of facts that are in dispute in the

proceeding[, or]...(5) The judge...has made a public statement, other than in a

court proceeding, judicial decision, ot opinion, that commits or appears to commit

the judge to reach a particular result or rule in a particular way in the proceeding
or controversy.

? Brower argues that ALY Pylitt failed to give Brower the hearing on the merits to which Brower believes he was
entltled; however, that argumnent ignores that the appropriate procedural process after granting a Motion for Default
Judgraent is review by the agency’s final authority, not a hearing on the merits,
* Paragraph 24 of Brower’s Motion to Disqualify states that ALJ Pylitt has demonstrated bias in favor of the state
agency that selected and appointed hirm, as well as paid him. Respondent implies that the fact that the agency selects
and pays for the ALJ's services are evidence of bias. IC 4-21.5-3-10(a), cited multiple times by the Respondent,
specifically contemplates that AL] may be employees of the agency. Furthermore, by that logic, no ALJ assigned
by the IHRC would satisfy Brower’s requirements.
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(Emphasis added). See also Ind. Code § 4-21.5-3-10 (setting forth grounds for disqualification of
an ALJ, which include “bias [or] prejudice,” or “any cause for which a judge of a court may be
disqualified.”). As the Canon expressty contemplates, the fact that a judge makes a statement in a
court proceeding or judicial decision does not compel the judge’s disqualification, even if the
statement appears to commit the judge to reach a particular result,

Interpreting Indiana case law has repeatedly reinforced this principle. As a general
proposition, “[a]dverse rulings and findings do not, in and of themselves, establish a judge’s bias
or prejudice.” Brown v. State, 684 N.E.2d 529, 534 (Ind. Ct. App. 1997). For instance, the
Indiana Court of Appeals in Green v. State observed that “[tthe fact that a determination was
made by a judge..,is not conclusive on the issue of neutrality [and] the law presumes that a judge
is unbiased and unprejudiced in the matters before him.” 676 N.E.2d 755, 761 (Ind. Ct. App.
1996) (internal citations omitted). The court went on to specifically hold that “[t}he law does not
prohibit a judge from trying a case on the merits afier participating in a probable cause
determination.” Id. Nor does it “require a trial judge to disqualify himself although he or she

presided over a co-defendant’s bench trial,” even where the prior bench .trial resulted in a

conviction, Jd. (citing Jones v. State, 416 N.E.2d 880 (Ind. Ct. App. 1981)). See also Ind. Code §
4-21 .5~3-£3(c), (d) (providing that disqualification of an ALJ is not required on the grounds that
the individual made a determination of probable cause or other preliminary determination in a
proceeding and authorizing an ALJ to preside at successive stages of the same proceeding).

This principle was reinforced by the United States Supreme Court in Withrow v. Larkin,

421 U.8. 35, 56 (1975), in which the Court wrote:



Judges repeatedly issue arrest warrants on the basis that there is probable cause to
believe that a crime has been committed and that the person named in the warrant
has committed it. Judges also preside at preliminary hearings where they must
decide whether the evidence is sufficient to hold the defendant for trial. Neither
of these pre-trial involvements has been thought to raise any constitutional barrier
against the judges presiding over the criminal trial and, if the trial is without a
jury, against making the necessary determination of guilt or innocence. Nor has it
been thought that a judge is disqualified from presiding over injunction
proceedings because he has initially assessed the facts in issuing or denying a
temporary restraining order or a preliminary injunction, It is also very typical for
the members of administrative agencies to receive the results of investigations, to
approve the filing of charges or formal complaints instituting enforcement
proceedings, and then to participate in the ensuing hearings. This mode of
procedure does not violate the Administrative Procedure Act, and it does not
violate due process of law,

Ia.

Following Brower’s logic that a previous ruling against Brower is evidence sufficient to
disqualify ALJ Pylitt from hearing the matter, the Commission itself, which held a hearing to
evaluate, and subsequently adopt, ALJ Pylitt’s Recommended Order granting default judgment
against Brower would also be disqualified from hearing the matter,

Brower further argues that statements in ALJ Pylitt’s Prehearing Conference Order*
evidence “additional bias and prejudice against Brower.” Specifically, Brower refers to a
sentence in the November 29, 2017, Prehearing Order, which states “...If Mr. Brower fails to
attend the scheduled hearing or cooperate during discovery, he may be held in default...”
Brower alleges that this language “supercedes the language in 1.C. 4-21.5-3-24 by adding a basis
for default.” Ind. Code 4-21.5-3-24 provides, in pertinent part, that “(a) At any stage of a

proceeding, if a party fails to: (2) file a résponsive pleading required by statute or rule; or (3)

* Brower's Motion to Disqualify repeatedly confuses the nature of the November 29, 2017, pre-hearing
teleconference between parties. That meeting was simply a conference, net a hearing, as he has mistakenly
refereniced {n Paragraphs 30-32.
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attend a prehearing conference, hearing, or other stage of the proceeding, the administrative law
judge may serve upon all parties written notice of a proposed default or dismissal order,
including a statement of the grounds.” ALJ Pylitt’s statement that Brower might be held in
default for failure to attend hearings or cooperate during discovery (a stage of proceedings
governed by rules of procedure for civil courts) fits squarely within LC. 4-21.5-3-24 and is
entirely appropriate.

Irrespective of whether ALJ Pylitt’s statement is an accurate statement of the law, this
statement isn't evidence of bias against Brower, Again, Canon 2.11 of the Indiana Code of
Judicial Conduct specifically carves out an exception for statements made by judges in court
proceedings, judicial decisions, or opinions.

In short, Brower has.not only failed to provide any evidence to support his spurious
allegations of bias against Judge Pylitt, he has failed to acknowledge any legal authority in
support of his arguments.

CONCLUSION

Administrative law judges are “assumed to be men of conscience and intellectual
discipline, capable of judging a particular controversy fairly on the basis of its own
circumstances.” U.S. v. Morgan, 313 U.S. 409, 421 (1941). Judge Pylitt is entitled to the benefit
of that presumption, and Brower has done nothing to establish that it should be reversed in this
case. Accordingly, Brower’s Motion to Disqualify Administrative Law Judge Pylitt should be

denied.



Respectfully submitted,

A
Lea Ellingwood (Afty. No. 22346-49)
INDIANA HORSE RACING
COMMISSION

1302 N. Meridian, Suite 175
Indianapolis, IN 46202

Counsel for Indiana Horse Racing
Commission Staff

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing has been served via e-maii
and deposited in the U.S. mail, first-class postage prepaid, on the {1 day of January, 2018,
addressed to:

Peter J. Sacopulos Bernard L. Pylitt

Sacopulos, Johnson & Sacopulos Administrative Law Judge

676 Ohio Street © Katz Korin Cunningham PC 334 North
Terre Haute, IN 47807 Senate Avenue

pete_sacopulos{@sacopulos.com Indianapolis, IN 46204
bpylitt@kkelegal com

= s =

Lea Ellingwood




State of Indiana
Indiana Horse Racing Commission

Michzel Pence, Governor www.in.goviihre

VIA U.8. MAIL and EMATL te bpylitt@katzkorin.com
December 16, 2016

The Honorable Bernard Pylitt
Katz & Korin, P.C.

The Emelie Building

334 North Senate Avenue
Indianapolis, IN 46204-1708

Re; THRC Staff v. Bobby Brower
Dear Judge Pylitt:

Please consider this letter as your appointment by the Indiana Horse Racing Commission’s Chairman, Mr. Tom
Weatherwax, as the Administrative Law Judge in the above-referenced matter.

Please find enclosed copies of the following:
1. Administrative Complaint No, 216005 (as an attachment to the Motion for Default); and
2. THRC Staff Motion for Default;

Commission Staff will be represented by Lea Ellingwood (lellingwood@hre.in.gov), who can be reached via
telephone at 317-232-0397. In response to the administrative complaint, Brower has retained Pete Sacopulos
(pla@sscopulos.com) in this matter, and Commission Staff has accordingly served Mz, Sacopulos with
paperwork relating to the administrative complaint and Motion for Default Judgment, Mr, Sacopulos be reached
at §12-238-2565.

Sincerely,
. ¥
Mike Smith

Executive Director
Enclosures

ool Mr. Tom Weatherwax via email (eaclosures omitted)
Pete Sacopulos ( email, and First Class Mail)

EXHIBIT

Ph377/233-3119 Indiana Horse Racing Commission »  Fax: 317/233447C
1302 N. Meridian Strest, Suite 173, Indianapolis, IN 46202
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Filed: 10M7/2047 9:21 AM
Madison County Circuit Court 8
Madison County, indlana

STATE OF INDIANA IN THE MADISON CIRCUIT COURT

S8 DIVISION 6
COUNTY OF MADISON

2017 TERM
BOBBY BROWER CAUSE NO. 48C06-1703-MI-279
Petitioner,
V8,
INDIANA HORSE RACING
COMMISSION, INDIANA HORSE
RACING COMMISSION STAFF,
Respondent,
AGREED ENTRY

The Indiana Horse Racing Commission/Indiana Horse Racing Commission Staff (the
“Commission™), by counsel, Robin Babbitt, and the Petitioner, Bobby Brower (“Brower”), by
counsel, Peter J. Sacopulos, subject to this Court's approval, agree as follows:

1. Under the facts of this particular case and consistent with this Court’s ruling on the
Commission’s Motion to Dismiss dated July 28, 2017, the parties agree to the entry of a
Judgment in Favor of Brower remanding the matter to the Commission for further
proceedings relating to Administrative Complaint No. 216005 issued by the
Commission’s Executive Director on Nov. 14, 2016 consistent and in compliance with
the Indiana Administrative Orders and Procedures Act (1.C. 4-21.5-3-1 et seq.) and
Commission regulations (71 IAC 1-1-1 et. seq.). The parties agree that this stipulated
judgment is limited to the specific facts of the Brower case and does not have
precedential effect on any other judicial and/or administrative matter involving the
Indiana Horse Racing Commission,

2. ‘The parties agree that the Stay Petition filed by Brower with the Judicial Review Petition
in this matter is hereby rendered as moot.

3. Upon the Court’s entry of Judgment, the Comumission will rescind Ruling No. 2017-
1006 without prejudice to the rights of the Commission to prosecute Administrative
Complaint No, 216005 issued by the Commission’s Executive Director on Nov, !4,
2016. This action will lift the sanctions (subject to the outcome of fiuther administrative
proceedings) that were entered against Mr. Brower following and resulting from the
entry of the Recommended Default Judgment by the Commission which is the subject of
this Petition for Judicial Review;

4. Upon the Court’s entry of Judgment, the Commission will review and consider any
application by Brower as it would any other. The Commission’s consent to this agreed
judgment does not guaraniee Brower’s licensure and his application may be granted,
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denied, refused or placed in a probationary status.

5. Each party reserves all rights with respect to the previous appointment of Administrative
Law Judge, Bernard 1. Pylift, to preside over this matter.

6. Commissioner Lytle will recuse berself from any further involvement in the
Commission’s consideration of the issues relating to Administrative Complaint No.
216005 issued by the Cominission’s Executive Director on Nov, 14, 2016 including, but
not kimited, to any appeal of a recommended desision of the ALJ to the THRC.

The above is agreed to subject to this Court’s approval.

Dated this [7..3‘(.' day of October, 2017,

Robin Babbitt, #3765-49 Peter ﬁﬁ;;\as,-_ #14403-84
Attomey for Respondent Attorney for Petitioner

ORDER ON AGREED ENTRY

The Petitioner, Bobby Brower (“Brower™), by counsel, Peter J. Sacopulos, and the
Respondent, Indiana Horse Racing Commission/Indiana Horse Racing Commission Staff (the
“Commissjon™), by counsel, Robin Babbitt, having advised this Court that an agreed reselution
has been reached and having submitted the above Agreed entry, and the Court having reviewed
the same. and being duly advised in the premises, now finds that the Agreed Entry is meritorious
and should be and hereby is granted,

Now, Therefore, IT IS ORDERED, ADJUDGED AND DECREED that;

1. Under the facts of this particalar case and consistent with this Court’s ruling on the
Commission's Motion to Dismiss dated July 28, 2017, the Court enters Judgment in
Favor of Brower remanding the matier to the Comumission for further proceedings
relating to Administrative Complaint No. 216005 issued by the Cormmission’s Executive
Director on Nov, 14, 2016 consistent and in compliance with the Indiana Administrative
Orders and Procedures Act (1.C. 4-21.5-3-1 et seq,) and Commission regulations (71
[AC 1-1-1 et. seq.). The parties agree and the Court recognizes that this Judgment is
limited to the specific facts of the Brower case and does not have precedential effect on
any other judicial and/or administrative matter involving the Indiana Horse Racing
Commission;

2. The Court hereby dismisses as moot the Stay Petition filed by Brower with the Judicial
Review Petition in this matter;

3. The Commission is hereby Ordered to rescind Ruling No. 2017-1006 without prejudice
to the riphts of the Commission to prosecute Administrative Complaint No. 216005
issued by the Commission’s Executive Director on Nov. 14, 2016, It is understood and
agreed that this action will lift the sanctions (subject to the outcome of further
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administrative proceedings) that were entered against Brower following and resulting
from the entry of the Recommended Default Judgment by the Commission which is the
subject of the Petition for Judicial Review that was filed in this action;

4, The Commission is hereby Ordered to review and consider any application submitted by
Brower as it would any other. It is understood that this action will not guarantee
Brower’s licensure and his application may be granted, denied, refused or placed in a
probationary status by the Commission; and

5. This Judgment recognizes that Brower and the Commission reserve all rights with
respect to the previous appointment of Administrative Law Judge, Bernard L Pylitt, to
preside over Administrative Complaint No, 216005 and any matters that may be related
thereto.

ALL OF THIS IS SO ORDERED this_17th  day of October 2017.

The Honorable Mark Dudley, Judge’
Madison Circuit Court 6

Distribution to:

Robin Babbitt
Peter Sacopulos
Greg Carter
John Shanks



STATE OF INDIANA
INDIANA HORSE RACING COMMISSION
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RESPONDENT, BOBBY BROWER’S, REPLY TO COMMISSION STAFF’S
QPPOSITION TO RESPFONDENT, BOBBY BROWER'S, MOTION TO DISQUALIFY

ADMINISTRATIVE LAW JUDGE

Respondent, Bobby Brower, by counsel, Peter J. Sacopulos, for his reply to the
IHRC/IHRC Staff’s Opposition te his Motion to Disqualify Administrative Law Judge states:

The [HRC/IHRC Staff incorrectly states, in part, the history of these proceedings.
Specifically, the [HRC/THRC Staff states that the: “...Staff’s Motion for Default Judgment was
granted by ALJ Pylitt....” That is incorrect. The correct procedural history is that ALJ Pylitt
issued an Order wherein he recommended granting the Motion for Default Judgment against Mr,
Brower. That recommendation was in error. ALJ Pylitt’s error is evidenced by the Order of the
Madison County Circuit Court 6 of July 28, 2017, in favor of Bobby Brower and against the
IHRC. A true and exact copy of the trial court’s Order is presented as Exhibit “A” to Respondent,
Bobby Brower’s Motion to Disqualify Administrative Law Judge.

The Honorable Mark Dudley, Judge of Madison County Circuit Court 6, held, in his
Order of July 28, 2017, that Mr. Brower had timely complied/responded to the Administrative
Complaint filed against him and was/is entitled to a hearing on the merits. In so ruling, the trial
court held that Mr. Brower’s timely filed answer had not been accorded its true status as required
by 71 IAC 10-3-3(a). The trial court, in said Order (Exhibit A), held that ALJ Pylitt’s
Recommended Order defaulting Mr. Brower was in error and contrary to 71 IAC 10-3-3(a). The
trial court went on to hold and state: “the IHRC must follow its own rules...” (emphasis added).
ALJ Pylitt’s failure and/or refusal to follow the agency rules and 71 IAC 10-3-3(a) resulted in
extensive and ongoing prejudice and bias towards Mr. Brower. This prejudice and bias consists,
in part, of being excluded from the Indiana racing program as well as other states’ racing
programs during the 2017 racing season, damage to his reputation, loss of business, future loss of
earnings, extensive and ongoing costs and fees associated with administrative appeal and the
successful judicial review of ALJ Pylitt’s erroneous recommended order.

The IHRC/THRC Staff recites a portion of the Order issued by the Madison County
Circuit Court dated October 17, 2017, that is attached hereto, made a part hereof, and marked as
Exhibit “A.” The Order addresses the issue of ALJ Pylitt’s potential continued involvement in
this matter. This is because Mr. Brower expressed his concern and trepidation of having ALJ
Pylitt continue fo sit in judgment of his case following ALJ Pylitt’s incorrect and improper
Recommended Order Granting Default Judgment that further evidences ALJ Pylitt’s bias and
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prejudice against him. Mr. Brower expressed his concern in this regard to the trial court and to
counsel for the IHRC/IHRC Staff as well as his desire to have a different administrative law
judge preside over his case. It was determined and agreed that the trial court’s authority was to
remand the matter to the agency and that the trial court did not possess authority to remand the
matter to a specific administrative law judge.

It speaks volumes that the [HRC/THRC Staff, a state agency entrusted to promote the
integrity of the Indiana horse racing program including the fair and unbiased enforcement of its
rules and regulations, insists on having ALJ Pylitt sit in judgment of this matter. This despite the
Madison Circuit Court’s correct finding that ALJ Pylitt failed or refused to follow 71 1AC 10-3-
3(a) as well as the failure of ALJ Pylitt to “follow...(the I[HRC’s) own rules” and despite the
THRC/THRC Staff having multiple other approved/selected ALJs that it could/can and should
have appointed to sit in judgment of the allegations against Mr. Brower and his defense of the
same, especially in the face of the prejudice and bias shown Mr, Brower by ALJ Pylitt’s actions
and recommended rulings and rulings in this matter to date.

, The THRC/THRC Staff’s counsel argues that the law presumes a Judge/ALJ is unbiased
and impartial. However, in those situations or instances where prejudice/bias is
displayed/exhibited, as in this case, the adversely affected party (Mr. Brower) has a remedy of
moving to disqualify that ALJ. This is Mr. Brower’s only remedy to such a fair and impartial
ALJ to hear his case. He is not offered a change of judge as is a litigant in a civil matter nor is he
offered the opportunity to attempt to have a third party neutral assist in resolving this dispute, via
Alternative Dispute Resolution, because the IHRC has and continues to flatly refuse to engage in
the mediation/alternative dispute resolution process despite it being provided for in the AOPA
(I.C.4-21.5-3.5-1 et al), Bobby Brower has not only rebutted the presumption, but that
presumption has been and is rebutted by ALJ Pylitt’s acts of bias and prejudice toward Mr.
Brower that include the following:

(1) ALJ Pylitt’s failure to follow or refusal to follow L.C, 10-3-3(a) by failing to give
Bobby Brower’s timely filed answer its true status in the proceeding in which it was filed
and by failing to follow the IHRC’s own rules, fairly and impartially as to Mr, Brower;
(2) ALJ Pylitt’s failure to properly recuse himself when his bias and prejudice was
evidenced by Bobby Brower’s successful Petition for Judicial Review and in the face of
the trial court judge’s finding that ALJ Pylitt’s Recommended Order failed to follow the
rules and regulations of the state and of the agency;
(3) ALJ Pylitt’s Prehearing Order of November 29, 2017, wherein ALJ Pylitt enhanced
and increased, without authority, the basis by which Bobby Brower may be defaulted
while failing or refusing to impose any such potential penalty against the state agency that
selected and appointed him should it fail or refuse to comply with discovery by
potentially having its Administrative Complaint against Mr. Brower dismissed;
(4) ALJ Pylitt’s refusal to amend, and enter a nunc pro tunc Order, at Brower’s request,
an Order that complies and follows the AOPA rule on default and/or add similar language
relative to the IHRC/THRC Staff’s Administrative Complaint being subject to dismissal
for a same failure or non-compliance.
(5) ALJ Pylitt’s Order of January 16, 2018, wherein he denies Mr, Brower additional time
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to conduct third party discovery that is necessary to Mr. Brower to fully and properly
defend the allegations against him as well as the recommended penalty of a fifteen (15)
year suspension and a $40,000 fine. Significantly, with regard to this example of bias and
prejudice against Mr. Brower, Mr. Brower had, at the time that he made the request for
additional time to conduct third party discovery only received the IHRC/THRC Staff's
Preliminary Witness List, twenty-seven (27) days before. Said witness and exhibit list,
filed by the IHRC Staff, were necessary and instructive relative to Mr, Brower’s decision
and focus as to third party discovery,

The THRC Staff further argues, incorrectly, that Bobby Brower failed to show why ALJ’s
actions/rulings demonstrated bias and prejudice. That argument is incorrect and must fail. It must
so because ALJ Pylitt, who is selected and appointed by the THRC/IHRC Staff, has ignored the
provisions of the AOPA and Indiana law. Further, it must fail because the Honorable Mark
Dudley, Judge of the Madison County Circuit Court 6, correctly stated, in his Order of July 28,
2017, that ALJ Pylitt, in recommending Mr. Brower be defaulted failed to follow the rules. This
has resulted in direct, abject, and ongoing prejudice and bias to Mr. Brower who, as a result of
the same, has been excluded in participating in Indiana or other states’ racing programs for over a
year, To say that Mr. Brower has not shown, demonstrated, and suffered prejudice and bias as a
result of the agency’s appointed ALJ as well as the ALI’s ongoing actions is both incorrect and
incredulous.

The THRC/THRC Staff further incorrectly argues that ALJ Pylitt’s decision on the IHRC

Staffs motion to default Mr. Brower is not evidence of bias and prejudice. In fact, it is. While
the IHRC Staff is correct that procedural process was followed after ALJ Pylitt incorrectly and
inappropriately recommended Bobby Brower be defaulted, the bias and prejudice visited upon
Mr, Brower was the result of ALJ Pylitt’s failure or refusal to follow and apply the rules fairly
and impartially as to Mr. Brower. The IHRC Staff’s argument that, because the administrative
process was correctly followed after the incorrect recommended order of ALJ Pylitt, somehow
erases, dismisses or mitigates the bias and prejudice against Mr. Brower is disingenuous and
incorrect.

The IHRC/THRC Staff next argues that an adverse finding does not itself establish bias or
prejudice. To this end, the IHRC/THRC Staff cites the cases of Brown v. Stare, 684 N.E.2d 529,
534 (Ind. Ct, App. 1997), Green v. State, 676 N.E.2d 755, 761 (Ind. Ct. App. 1996), and Jones v.
State, 416 N.E.2d 880 (Ind. Ct. App. 1981), and Withrow v. Larkin, 421 U.S, 35, 56 (1975). The
THRC/THRC Staff’s argument ignores the fact that ALJ Pylitt not only made an adverse ruling as
against Mr. Brower, he made an incorrect inappropriate ruling and in doing so, failed to fairly
and impartially apply 71 JAC 10-3-3(a) as well as the agency’s own rules. ALJ Pylitt, after
having done so, then recommended without any evidence or any testimony, a penalty of $40,000
together with a fifteen (15) year suspension. This further demonstrates and evidences his bias and
prejudice against Mr. Brower, ALJ Pylitt has denied all motions made by or on behalf of Mr.
Brower including a motion to stay, a motion to extend time to conduct third party discovery, a
request to correct his order of November 29, 2017, as well as Mr. Brower’s motion to deny the
[HRC Staff’s request that he be defaulted and his request that the recommended “death penalty”

3



not be recommended. In contrast, all requests made by the IHRC Staff have been approved. The
bias and prejudice as against Bobby Brower is clear.

The THRC/THRC Staff also relies on the decision of Withrow v. Larkin, 421 U.S, 35, 56
(1975) and cites to a portion of the opinion whereby the U.S. Supreme Court held that: “Judges
repeatedly issue arrest warrants on the basis that there is probable cause to believe that a crime
has been committed and that the person named in the warrant has committed it.” See Withrow v.
Larkin, 421 U.8. 35, 56 id. There is a significant difference between a trial judge issuing an atrest
warrant and ALJ Pylitt’s actions of bias and prejudice toward Bobby Brower in this matter. In
issuing an arrest warrant, the trial judge is not denying the accused his or her due process and/or
ability to present a defense on the merits as did ALJ Pylitt in this matter. In issuing an arrest
warrant, a trial court judge is presumably following the rules, laws and regulations. ALJ Pylitt
did not do so in his recommended order defaulting Mr. Brower, In fact, his failure or refusal to
propetly apply the rules and regulations afforded Mr, Brower, resulted in Brower’s denial of due
process, denial of a right to a hearing on the merits, and a denial to present any evidence or
testimony as to the IHRC/IHRC Staff’s recommended penalties.

The THRC Staff also incorrectly argues that because the November 29, 2017, hearing was
“a conference not a hearing” that this somehow excludes the administrative law judge’s actions
and resulting Order from any possible bias and prejudice. That is simply incorrect. ALJ Pylitt’s
actions, statements, and positions taken during the hearing of November 29, 2017, whether a
hearing or a conference, are further evidence of his bias and prejudice against Mr. Brower. This
is evidenced by the ALJ’s Order of that date wherein he, without authority, expands and
increases the bases upon which he (ALJ Pylitt) “may” default Mr. Brower. Significantly, AlJ
Pylitt did not include in his Order any ramifications for failure to comply with discovery by the
state agency that may result in dismissal of the agency’s pending administrative complaint.
Again, it is a one way street of bias and prejudice against Mr. Brower.

Respondent, Bobby Brower, encourages the IHRC to ask its Staff this question: “Why, if
the evidence against Bobby Brower is so overwhelming and the witnesses that will be presented,
so credible and compelling in their testimony, is there a refusal to have any other ALJ preside
over Mr. Brower’s case?” The answer speaks volumes.

The IHRC further argues, offensively, that Mr. Brower has made “spurious allegations” in
his Motion to Disqualify Administrative Law Judge. That is incorrect. What Bobby Brower has
done is been the subject of bias and prejudice by an administrative law judge selected, initially
appointed, and then, improperly reassigned, over objection, to further sit in judgment of Mr.
Brower. '

'Bobby Brower has contested and continues to contest ALJ Pylitt’s appointment in this
matter. This is based on the trial court’s Order remanding this matter to the agency. The agency
then is required to appoint an administrative law judge. That appointment is required, pursuant to
1.C. 4-21.5-3-9 , by the agency’s ultimate authority. In this case, there was no such appointment
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Importantly, Respondent, Bobby Brower, personally feels and believes that ALJ Pylitt is
biased. Fairness, justice and integrity, as well as the AOPA rules, the agency rules and
regulations, and the Indiana Code of Judicial Conduct, support Bobby Brower’s motion. ALJ
Pylitt should be disqualified and a new and different ALJ appointed to hear and preside over this
matter.

WHEREFORE, Respondent, Bobby Brower, respectfully requests that ALJ Bernard Pylitt
be disqualified as administrative law judge in this matter, and one of the other Indiana Horse
Racing Commission approved/qualified ALJs appointed to preside over this matier.

Respectfully submitted,

SACOPULOS JOHNSON& SACOPULGS
676 Ohio Street

or re-appointment of ALJ Pylitt by the ultimate authority following the Court’s Order remanding
this matter to the agency of October 17, 2017, Instead, there was a letter by opposing counsel
notifying the Judge that he was to re-engage in this matter. That is inappropriate and does not
constitute a proper appointment of an ALJ pursuant to the rules.

5



CERTIFICATE OF SERVICE

[ hereby certify that a copy of the above and foregoing has been served upon the
following counsel of record by email transmission and Certified U.S. Mail, postage prepaid, this
25" day of January, 2018:

Attorney Lea Ellingwood Bernard L. Pylitt

General Counsel Administrative Law Judge
Indiana Horse Racing Commission Katz Korin Cunningham PC
1302 North Meridian 334 North Senate Avenue
Indianapolis, IN 46202 Indianapolis, IN 46204
lellingwood(@hre.in gov Bylitté@kkclegal.com
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Fllgd: 10/17/2017 9:21 AM
Madison County Circult Court 8
Madison County, Indlana

STATE OF INDIANA IN THE MADISON CIRCUIT COURT

SS: DIVISION 6
COUNTY OF MADISON

2017 TERM
BOBBY BROWER CAUSE NO. 48C06-1703-MI-279
Petitioner,
V8.
INDIANA HORSE RACING
COMMISSION, INDIANA HORSE
RACING COMMISSION STAFF,
Respondent,
AGREED ENTRY

The Indiana Horse Racing Commission/Indiana Horse Racing Commission Staff (the
“Commission™), by counsel, Robin Babbitt, and the Petitioner, Bobby Brower (“Brower”), by
counsel, Peter J, Sacopulos, subject to this Court's approval, agree as follows:

1. Under the facts of this particular case and consistent with this Court’s ruling on the
Commission’s Motion to Dismiss dated July 28, 2017, the parties agree to the entry of a
Judgment in Favor of Brower remanding the matter to the Commission for further
proceedings relating to Administrative Complaint No. 216005 issued by the
Commission’s Executive Director on Nov, 14, 2016 consistent and in compliance with
the Indiana Admintstrative Orders and Procedures Act (1.C. 4-21.5-3-1 et seq.) and
Commission regulations (71 IAC 1-1-1 et. seq.). The parties agree that this stipulated
judgment is limited to the specific facts of the Brower case and does not have
precedential effect on any other judicial and/or administrative matter involving the
Indiana Horse Racing Commission.

2, The parties agree that the Stay Petition filed by Brower with the Judicial Review Petition
in this matter is hereby rendered as moot.

3. Upon the Court’s entry of Judgment, the Commission will rescind Ruling No. 2017-
1006 without prejudice to the rights of the Commission to prosecute Administrative
Complaint No. 216005 issued by the Commission’s Executive Director on Nov. 14,
2016. This action will lift the sanctions (subject to the outcome of further administrative
proceedings) that were entered against Mr. Brower following and resulting from the
entry of the Recommended Default Judgment by the Commission which is the subject of
this Petition for Judicial Review;

4, Upon the Court's entry of Judgment, the Commission will review and consider any
application by Brower as it would any other. The Commission’s consent to this agreed
judgment does not guarantee Brower’s licensure and his application may be granted,




denied, refused or placed in a probationary status.

5. Each party reserves all rights with respect to the previous appointment of Administrative
Law Judge, Bernard 1. Pylitt, to preside over this matter,

6. Commissioner Lytle will recuse herself from any further involvement in the
Commission’s consideration of the issues relating to Administrative Complaint No,
216005 issued by the Commission’s Executive Director on Nov, 14, 2016 including, but
not limited, to any appeal of a recommended decision of the ALJ to the IHRC.

The above is agreed to subject to this Court’s approval.

Dated this [7‘¢ day of October, 2017,

Robin Babbitt, #3765-49 Peter J(‘Szzl;i\os,_ #14403-84
Attomney for Respondent Attorney for Petitioner
ORDER ON AGREED ENTRY

The Petitioner, Bobby Brower (“Brower™), by counsel, Peter J. Sacopulos, and the

Respondent, Indiana Horse Racing Commission/Indiana Horse Racing Commission Staff (the

. “Commission”), by counsel, Robin Babbitt, having advised this Court that an agreed resolution

has been reached and having submitted the above Agreed entry, and the Court baving reviewed

the same. and being duly advised in the premises, now finds that the Agreed Entry is meritorious
and should be and hereby is grantad.

Now, Therefore, IT IS ORDERED, ADJUDGED AND DECREED that:

[ Under the facts of this particular case and consistent with this Court’s ruling on the
Commission’s Motion to Dismiss dated July 28, 2017, the Court enters Judgment in
Favor of Brower remanding the matter to the Commission for further proceedings
relating to Administrative Complaint No, 216005 issued by the Commission's Executive
Director on Nov. 14, 2016 consistent and in compliance with the Indiana Administrative
Orders and Procedures Act (1.C. 4-21.5-3-1 et seq.) and Commission regulations (71
IAC I-1-1 et, seq.). The parties agree and the Court recognizes that this Judgment is
limijted to the specific facts of the Brower case and does not have precedential effect on
any other judicial and/or administrative matter involving the Indiana Horse Racing
Commission;

2. The Court hereby dismisses as moot the Stay Petition filed by Brower with the Judicial
Review Petition in this matter;

3. The Commission is hereby Ordered to rescind Ruling No, 2017-1006 without prejudice
{o the rights of the Commission to prosecute Administrative Complaint No. 216005
issued by the Commission’s Executive Director on Nov. 14, 2016. It is understood and
agreed that this action will lift the sanctions (subject to the outcome of further
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administrative proceedings) that were entered against Brower following and resulting
from the entry of the Recommended Default Judgment by the Commission which is the
subject of the Petition for Judicial Review that was filed in this action;

4, The Commission is hereby Ordered to review and consider any application submitted by
Brower as it would any other, It is understood that this action will not guarantee
Brower's licensure and his application may be granted, denied, refused or placed ina
probationary status by the Commission; and

5. This Judgment recognizes that Brower and the Comunission reserve all rights with
respect to the previous appointment of Administrative Law Judge, Bernard 1. Pylitt, to
preside over Administrative Complaint No. 216005 and any matters that may be related
thereto, :

ALL OF THIS IS SO ORDERED this_17th  day of October 2017.

The Honorable Mark Dudley, Judge \\
Madison Circuit Court 6

Distribution to:

Robin Babbitt
Peter Sacopulos
Greg Carter
John Shanks



BEFORE AN ADMINISTRATIVE LAW JUDGE
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

INDIANA HORSE RACING )
COMMISSION STAFF, )
)

Petitioner, ) Administrative Complaint No. 216005
)
v, )
)
BOBBY BROWER, );
)
Respondent. )

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND RECOMMENDED ORDER DENYING BOBBY BROWER'S
MOTION TO DISQUALIFY BERNARD PYLITT
AS ADMINISTRATIVE LAW JUDGE

On January 4, 2018, counsel for Bobby Brower (“Brower™) emailed his Motion to
Disqualify Administrative Law Judge Pylitt pursuant to I.C. 4-21.5-3-10. Brower argues that
ALJ Pylitt is prejudiced and bias against Brower pursuant to IC 4-21.5-3-10, was not properly
appointed to hear the matter remanded by the Madison County Court, and therefore must be
disqualified.

| On January 17, 2018, the Commission Staff filed its Opposition to the Motion to
Disqualify. The Commission Staff argues that Brower has the burden of proof but failed to
allege or provide any basis in fact of law to support his allegations of bias or prejudice required
by the statute mandating the disqualification of ALJ Pylitt, IHRC Staff concludes that the “law
presumes that a judge is unbiased and unprejudiced in the matters which come before the

judge”. Smith v. State, 477 N, E. 2d 857, 864 (Ind. 1985).
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Additionally, THRC Staff argues that Brower failed to state how or why ALJ Pylitt
showed bias or prejudice. Brower only claims that bias and prejudice are shown by the outcome
in ALJ Pylitt’s previous Recommended Order Granting Default Judgment.

On January 26, 2018, Brower fited his Reply to IHRC Staff’s Opposition to his Motion to
Disqualify ALJ Pylitt with unsupported statements that ALJ Pylitt cannot remain neutral in
handling the matter given the fact that he failed to follow IHRC’s Rules.

Brower correctly acknowledged in the second paragraph of his Reply that ALJ Pylitt
issued an Order “recommending” that THRC Staff’s Motion for Default Judgment be granted
thereby recognizing that an ALJ can only make a Recommended Order given the fact that the
IHRC is the ultimate authority. Brower erroneously argues that ALJ Pylitt somehow caused
Brower to be excluded from the 2017 racing season ignoring the fact that it was the [HRC that
suspended Brower; not the ALJ.

Brower erroneously argues that the Madison County Circuit Judge found that “ALJ
Pylitt failed or refused to follow 71 IAC 10-3-3 (a)”. A careful review of Judge Dudley’s Order
Denying Motions to Dismiss, issued July 28, 2017, attached the Brower’s original Motion to
Disqualify as Exhibit “A”, never once suggested that ALJ Pylitt “failed or refused to follow” any
regulation or statute, Rather, Judge Dudley’s Order concluded that the “THRC must follow its
own rules” with no mention of the recommendation by ALJ Pylitt.

Brower’s unverified Reply concludes that he “personally feels and believes that ALJ
Pylitt is biased” without any specific basis for his conclusion. Si gnificantly, ALJ Pylitt and
Brower have never met or spoke.

Brower’s Reply offered no additional fact to meet his burden of showing bias or

prejudice requiring disqualification.



RELEVANT PROCEDURAL HISTORY

On November 4, 2016, Administrative Complaint 216005 was issued by the
Commission’s Executive Director against Brower as the result of an alleged incident that
allegedly occurred on August 18, 2016 involving a horse he allegedly trained named B ABland.

Bernard Pylitt was lawfully appointed to serve as the Administrative Law Judge to handle
the abovk referenced matter on December 16, 2016 by Thomas Weatherwax, then Chair of the
Indiana Horse Racing Commission,

ALJ Pylitt had limited prior involvement and simply rendered a Notice of Proposed
Default on December 16, 2016, followed by a Recommended Order Granting the IHRC Staff S—
Motion for Default Judgment on December 30, 2016, pursuant t.o IC 4-21.5-3-24 (b), without any
discussion about the merits of the case,

The Indiana Horse Racing Commission after hearing arguments of counsel unanimously
approved the Recommended Qrder on March 7, 2017.

Brower filed a Petition for Judicial Review in the Madison County Circuit Court Division
6 on April 4, 2017 under Cause Number 48C06-1703-ML-279 challenging the Commission’s
Decision.

Indiana Horse Racing Commission and IHRC Staff filed a Motion to Dismiss in the
Madison County matter which was denied on July 28, 2017. Pursuant to an Agreed Entry
approved by the Court on October 17, 2017, the matter was remanded back to the Indiana Horse
Racing Commission for further proceedings related to the Administrative Complaint,

On November 16, 2017, Bernard L. Pylitt, was requested by counsel for IHRC Staff to

conduct a Prehearing Conference and schedule deadlines and a hearing on the Administrative

e



Complaint having previously been assigned on December 16, 2016 to serve as Administrative Law
Judge to handle this matter,

In attempting to find a mutually agrecable date to reschedule the Prehearing Conference,
Mr. Sacopulos, counsel for Brower, emailed ALJ Pylitt on November 20, 2017, with copy to
counse] for the IHRC Staff, stating, in part;

It is our position that you are not the ALJ in this matter, Pursuant to the Agreed

Judgment entered in the Madison Circuit Court 6 dated October 17, 2017, this

matter was remanded to the IHRC for a hearing on the merits. To date, I have not

received any letter of appointment from Director Smith, as required. If there is an

Order appointing you as referenced in the Order of Nevember 16, 2017, I have not

been provided or served with a copy of the same, If there is such an Order, [

respectfully request a copy of the same. At this point, the IHRC has not appointed

an ALJ in this case.

Furthermore, please be advised that my client, Bobby Brower, should you be

appointed/re-appointed, intends to file a motion to disqualify you from serving as

ALJ in this matter. That motion would be filed, pursuant to 1.C. 4-21.5-3-10,

In accordance with 1.C. 4-21.5-3-18, and after consulting with counsel, ALJ Pylitt sent
written Notice rescheduling the previously noticed Telephonic Prehearing Conference, Lea
Ellingwood appeared during the Telephonic Prehearing Conference on Wednesday, November
29,2017 at 4:00 pm. on behalf of the IHRC Staff. Brower appeared by his counsel, Peter
Sacopulos and Greg Carter.

When asked by the ALJ during the Telephonic Prehearing Conference to provide any
specific reason or evidence to support his claim that the ALJ is prejudiced or biased which would
require disqualification, counsel provided none. Counsel for Brower further argued that ALJ
Pylitt does not have jurisdiction to hear this matter since the Agreed Entry in the Madison
County judicial review matter resuited in the matter being remanded to the Indiana Horse Racing

Commission as the ultimate authority, and they have not assigned ALJ Pylitt since the remand as

required by I.C. 4-21.5-5-15.



Counsel for IHRC Staff argued that ALJ Pylitt has jurisdiction to hear this matter since
he was duly authorized and lawfully appointed to serve as ALJ on December 16, 2016 by the
Commission’s Chair, Counsel further argued that said appointment has not been revoked or
modified in any fashion, including but not limited to the referenced Agreed Entry in the Madison
County Circuit Court case,

ALJ Pylitt’s only previous involvement was to render a Notice of Proposed Default on
December 16, 2016, followed by a Recommended Order Granting the THRC Staff’s Motion for
Default Judgment on December 30, 2016, based upon IC 4-21.5-3-24 (b), without any mention
about the merits of the case. ALJ Pylitt had no involvement or participation at any stage during
in the Madison County Circuit Court. ALJ Pylitt and Brower have never met or spoken.

Given ALJ Pylitt’s limited involvement, nothing in the record, nor any prior ruling by
ALJ Pylitt demonstrated any prejudice or bias against Brower, nor has ALJ Pylitt indicated any
interest in the outcome of the proceeding requiring ALJ Pylitt to be disqualified pursuant to IC 4-
21.5.3-10.

RELEVANT STATUTES

Indiana Code 4-21.5-3-10 () sets forth the applicable standard for disqualification of an
ALJ in an administrative proceeding:

Sec. 10. (a) Any individual serving or designated to serve alone or with others as an

administrative law judge is subject to disqualification for:

(1) bias, prejudice, or interest in the outcome of the proceeding;
2) ...
(3) ...

(4) any cause for which a judge of a court may be disqualified.



Indiana Code 4-21.5-3-13 addresses the involvement of an administrative law judge in
the pre-adjudicative stage, and provides in part;
(a) ...
b ...
(c) ...
(d)  Anindividual may serve as an administrative law judge ... at successive
stages of the same proceeding, unless a party demonstrates grounds for
disquéliﬁcation under section 10 of this chapter.
REASONS FOR DETERMINATION AND RECOMMENDED ORDER
DENYING BROWER’S MOTION TO DISQUALIFY ALJ PYLITT
Unlike Indiana Trial Rule 76, which allows for an automatic change of judge upon the
timely filing of a motion requesting a change, an ALJ cannot be automatically removed. The
party seeking disqualification must demonstrate that grounds exist under IC 4-21.5-3-10 (2)
requiring disqualification. Brower has the burden of proof to demonstrate that ALY Pylitt must be
disqualified. There is simply no evidence offered by Brower that supports his belief that there is

any bias or prejudice on the part of ALJ Pylitt against Brower.

- FINDINGS OF FACT

From the information and pleadings submitted by Brower, and in the record, the ALJ
finds the following facts:

L. Administrative Complaint 216005 was issued against Brower on November 4,
2016 as a result of an alleged incident involving a horse named B ABland that allegedly
occurred on August 18, 2016,

2. On December 16, 2016 ALJ Pylitt was lawfully appointed by then Chairman
Weatherwax to serve as ALJ handling the Administrative Complaint against Brower.



3 ALJ Pylitt rendered a Notice of Proposed Default on December 16, 2016,
followed by a Recommended Order Granting the IHRC Staff’s Motion for Default
Judgment on December 30, 2016, pursuant to IC 4-21.5-3-24 (b), without any mention
about the merits of the case,

4, The Indiana Horse Racing Commission unanimously approved the Recommended
Order of ALJ Pylitt on March 7, 2017,

5, Brower filed a Petition for Judicial Review in the Madison County Circuit Court
Division 6 on April 4, 2017 under Cause Number 48C06-1703-ML-279 challenging the
decision of the Indiana Horse Racing Commission.

6. Indiana Horse Racing Commission and IHRC Staff filed a Motion to Dismiss
which were denied on July 28, 2017,

7. Brower erroneously argues in paragraph 28 of his Motion to Disqualify that
Madison County Judge Mark Dudley’s Order Denying Defendants Motions to Dismiss,
attached to his Motion as Exhibit A, found that ALJ Pylitt “incorrectly and
inappropriately failed to follow ‘the agency’s own rules’ «,

8. Nowhere in the July 28 Order does Judge Dudley find that ALY Pylitt “incorrectly
and inappropriately failed to follow ‘the agency’s own rules’ “, Judge Dudley concluded
that the ITHRC must follow its own rules.

9, Pursuant to an Agreed Entry approved by the Court on October 17, 2017, the
matter was remanded back to the Indiana Horse Racing Commission for ﬁxrthcr
proceedings related to the Administrative Complaint,

10.  ALJ Pylitt had no involvement or participation in the Madison County Circuit
Court matter,

1l.  OnNovember 16, 2017, ALJ Pylitt was requested by counsel for the IHRC Staff
to conduct a Prehearing Conference to establish deadlines and schedule a heanng on the
merits of this Administrative Complaint.

12, ALJ Pylitt conducted a Telephonic Prehearing Conference on November 29, 2017
and after consulting with counsel, and their calendars, scheduled discovery deadlines as
well as a two-day hearing beginning on April 24, 2018.

13.  Any Finding of Fact more properly a Conclusion of Law shall be treated as such.



CONCLUSIONS OF LAW

1, ALJ Pylitt was lawfully and properly appointed by the Chair of the Indiana Horse
Racing Commission to serve as the Administrative Law Judge to handle Brower’s
Administrative Complaint.

2. That appointment has not been modified, withdrawn, or revoked.

3, ALJ Pylitt is not the ultimate authority over this matter.

4, Brower's Motion to Disqualify ALJ Pylitt must be evaluated pursuant to 1.C. 4-
21.5-3-10,

5. Brower has the burden of proof to demonstrate prejudice and/or bias to suppart
his request that the ALJ be disqualified.

6. Brower failed to present any evidence to support his allegation that ALJ Pylitt is
prejudiced or biased against Brower, or has any interest in the outcome of the proceeding as
required by 1.C. 4-21.5-3-10,

7. L.C. 4-21.5-3-13(c) provides that the disqualification of an administrative law
judge is not required on the g;-ounds that an administrative law judge made a determination of
probable cause or any other preliminary determination in a proceeding.

8. L.C. 4-21.5-3-13 (d) authorizes an administrative law judge to preside at
successive stages of the same proceeding,

9. Any Conclusion of Law more properly a Finding of Fact shall be treated as such.

ULTIMATE FINDING OF FACT
Nothing in the record demonstrates any prejudice or bias on the part of ALJ Pylitt against

Brower, or any interest in the outcome of the proceeding against Brower requiring that he be



disqualified pursuant to I.C. 4-21.5.3-10. Accordingly, Brower has failed to meet his burden of
proof,
RECOMMENDED ORDER
Therefore, ALJ Pylitt recommends that Brower’s Motion to Disqualify ALJ Pylitt from
presiding over the Administrative Complaint pursuant to L.C. 4-21.5-3-10 be DENIED.
Pursuant to 1.C. 4-21.5-3-29(d), either party may petition the Indiana Horse Racing
Commission as the ultimate authority, in writing, for review of this Recommended Order within

15 days after notice of the ruling is served, or by no later than February 13, 2018.

IT IS SO RECOMMENDED THIS 29th DAY OF JANUARY 2018.

Miﬁmﬁr

Bernard L. Pylitt
Administrative Law Judge

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been duly served via first-class United
States mail, postage prepaid, and via email this 29th day of January, 2018 to the following:

Peter J. Sacopulos Lea Ellingwood

Sacopulos, Johnson & Sacopulos Indiana Horse Racing Commission Staff
676 Ohio Street 1302 North Meridian, Suite 175

Terre Haute, IN 47807 Indianapolis, IN 46202

Email: Pete_sacopulos@sacopulos.com Email: Jellingwood(@hre.in gov

;&Alhﬂh

Bemard L. Pylitt

Katz Korin Cunningham PC

334 North Senate Avenue

Indianapolis, IN 46204 :

Office: (317)464-1100 Fax: (317)464-1111

Email: bpylitt@kkelegal.com



STATE OF INDIANA
INDIANA HORSE RACING COMMISSION

2018 TERM
Re:  Bobby Brower ADMINISTRATIVE COMPLAINT NO.
7281 S 400 W 216005

Muncie, In 47302

__SI’ONDENT BOBBY BROWER’S OBJECTIONS TOQ FINDINGS OF FACT,
F LAW MENDE DER DENYING HIS MOTION
TO DISQUALIFY ADMINISTRATIVE LAW JUDGE

Respondent, Bobby Brower, by counsel, Peter I, Sacopulos, pursuant to IC 4-21.5-3-29
respectfully submits his Objections and Exceptions to the ALJ"s proposed Findings of Fact,
Conclusions of Law, and Recommended Order of January 29, 2018 denying Mr. Brower’s
Motion to Disqualify Administrative Law Judge. In support of Respondent, Brower’s, Verified
Objections and Exceptions set forth herein, Respondent, Brower, states:

1, The ALJ, in his recitation of the facts and circumstances surrounding Respondent,
Brower’s, filing to disqualify him as Administrative Law Judge, begins with a
statement that requires clarification for purposes of accuracy. ALJ Pylitt states that
Mr. Brower “emailed” the subject Motion to Disquality on January 4, 2018. In
fact, Mr. Brower properly filed said motion.

This is significant because the scheduling Order issued by ALJ Pylitt, dated
November 29, 2017, is reflective of the bias and prejudice Brower has and will
continue to face if Bernard Pylitt is not disqualified and removed as the
Administrative Law Judge in this matter, Specifically, regarding service, it is
required that both mailed/hard copies be filed with the THRC while on the same
date service be perfected by email to the Administrative Law Judge and counsel.
This is not an issue for the IHRC Staff Counsel that simply walks across the office
and file stamps all THRC Staff filings and then makes a return trip across the room
to a desk where a button is pushed perfecting electronic service, via email. It is
another story for Mr, Brower. [t is an issue for Mr. Brower. He has and continues
to be required to either physically deliver the hard copy of each filing to the
THRC’s office in Indianapolis, making the trip from either Anderson to
Indianapolis or Terre Haute to Indianapolis, or, alternatively, incurring an
additional cost to send his filings, via Federal Express, with a tracking feature to

EXHIBIT




assure mid-day deadlines that are established for filing and, upon confirmation of
delivery, serving the pleadings electronically by way of email to opposing counsel
and to the ALJ. This discrepancy in the time, cost and effort to file documents
with the IHRC in this case has resulted and continues to result in bias and
prejudice and cost to Mr. Brower, all as a direct of the ALI"s Order of 11/29/17.
Had, instead, the ALJ simply referred to Indiana Trial Rule § and allowed
electronic filing, as most county court systems, administrative agencies and our
Indiana Court of Appeals accept and honor, this bias and prejudice would not
have been and continued to be visited upon Mr. Brower,

Next, the Administrative Law Judge incorrectly states that Mr. Brower’s claims of
bias and prejudice are shown only by the Recommended Order of Default
Judgment. That is incorrect. In fact, Mr, Brower’s claims prejudice and bias not
only by way of his Recommended Order, which the Madison Circuit Court 6
found to be in error, but also by way of his failure to follow defined rules, by the
ALT’s failure to recognize and exercise discretion, by the ALI"s failure to assign
and afford Mr. Brower’s timely Answer its true meaning—a request for hearing, by
the ALI’s expanding, beyond the parameters of the rule of law and his authority,
the bases by which Mr. Brower may be subject to default while not equally
expanding the grounds by which the [HRC/THRC Staff’s Administrative
Complaint may be subject to dismissal, and by this ALI’s repeated denials of all
motions and requests filed by and on behalf of Mr. Brower while, to the contrary,
granting and accommodating all requests made by and on behalf of the IHRC
Staff. ALJ Pylitt’s bias and prejudice as to Mr. Brower is clear.

Next, this Administrative Law Judge takes issue, incorrectly, with Mr. Brower’s
position that he (the Administrative Law Judge) failed to follow the IHRC rules.
Mr. Brower’s position is substantiated by a review of the Madison Circuit Court
6's Order. In that Order the Honorable Mark Dudley states that the Indiana Horse
Racing Commission (this ALJ) failed to follow the IHRC rules by disregarding
Mr. Brower’s timely filed responsive pleading and failing to give it proper status.
This failure, on the part of the ALJ, resulted in a biased and prejudicial
recommended order.

The ALJ also seems to argue that he was not the cause of Mr. Brower being
excluded from the 2017 racing season and, alternatively, that it was the mistake of
the Indiana Horse Racing Commission, It is a disingenuous argument advanced by
the Administrative Law Judge to say he is without fault or cause for the failure of
this agency to properly follow the rules that lead to the severe and ongoing
economic hardship visited upon Mr. Brower by a failure to follow the IHRC rules.
Tt is well known that the IHRC routinely grants/approves the Recommended Order
of the ALJs. It was this ALJ’s recommended order, in error, that on judicial
review was found not to be only erroneous but contrary to the [HRC’s own rules,



which it had not followed. The result of which was Bobby Brower being excluded
from the Indiana racing program for the 2017 racing season and, because of
reciprocity, being excluded from racing in general for that racing season.

5. Next, this ALJ attempts to deflect his error and failure to follow the [HRC rules.
His attempt is to deflect the error of having recommended Mr. Brower be
defaulted from his actions to those of the Indiana Horse Racing Commission. It
must be remembered that it was the ALJ that failed to properly follow the Indiana
Horse Racing Commission’s rules and failed to give Bobby Brower timely filed
Answer, its proper status, Had this ALJ followed the Indiana Horse Racing
Commission’s rules, rules that he was charged to fairly and uniformly enforce, the
only proper recommended order in response to the IHRC Staff’s Motion for
Default Judgment would have been one of denial.

6. Further, this ALJ is apparently of the practice and belief that bias and prejudice
may only be visited upon a person in person or via direct communication. That, of
course, is not the case and was not the case here.

7. Finally, this ALJ incorrectly states that Mr. Brower offered no additional “facts”
by way of his Reply brief to show bias or prejudice. That too is incorrect:
Respondent, Brower’s, reply brief does, in fact, offer additional facts evidencing
bias and prejudice against him and his reply brief speaks for itself.

1. RESPONDENT, BOBBY BROWER’S, OBJECTIONS AND EXCEPTIONS TO THE
SECTION OF ALJ PYLITT'S RECOMMENDED ORDER OF JANUARY 29,2018
ENTITLED “RELEVANT PROCEDURAL HISTORY”

Respondent, Bobby Brower, objects to ALJ Pylitt’s account of the relevant procedural
history of this matter. He does so because it is both incomplete and inaccurate. This is because
Mr. Brower timely filed an Answer, pursuant to 71 IAC 10-3-21(a) denying the allegations set
forth in the IHRC Staff's Administrative Complaint. Additionally, said history is incomplete in
that it fails to reference Respondent’s request for modification of the ALJF’s Order of November
29, 2017.

The history presented by ALIJ Pylitt is incomplete and inaccurate because it fails to
include the fact that Respondent timely filed an Answer denying the allegations set forth in the
[HRC/THRC Staff's Administrative Complaint. This is not only significant, it is astonishing
given the Order issued by the Madison Circuit Court 6, a copy of which was provided to the ALJ,
and that states this ALJ failed to follow the IHRC’s rules in improperly recommending that Mr.
Brower be defaulted. [t was Mr. Brower’s timely filed Answer that ALJ Pylitt ignored in
improperly recommending Mr. Brower be defaulted. ALJ Pylitt likewise ignores the fact that Mr.
Brower timely filed an Answer in his Recommended Order of January 29, 2018. This is further
evidence of the bias and prejudice that this ALJ has visited upon Mr. Brower and further reason



why he should be disqualified as ALJ sitting in judgment of Mr. Brower’s case.

Respondent, Bobby Brower, further objects and takes exception to this ALJ’s position
that he is properly appointed. This is because 1.C. 4-21,5-3-9 requires that an ALJ be appointed
by the agency’s ultimate authority. While true that the ALJ was properly appointed by former
[HRC Chairman, Tom Weatherwax, on December 16, 2016, he was not so properly appointed
following Respondent’s successful Petition for Judicial Review and remand of this matter to the
THRC. Upon remand to this agency (THRC), L.C. 4-21.5-3-9 requires appointment of an
Administrative Law Judge by its ultimate authority. Subsequent to being remanded, opposing
counsel in this case issued a letter, dated November 16, 2017, requesting ALJ Pylitt conduct a
hearing. Opposing counsel’s letter attempting to “reappoint ” (without involving the ultimate
authority) ALJ Pylitt did not and does not comply with L.C. 4-21.5-3-9. Respondent, Bobby
Brower, therefore objects and takes exception, as he did prior to, during and after the November
29, 2017, hearing that ALJ Pylitt has been properly appointed and has authority to rules and/or
preside over Mr. Brower’s defense.

On Monday, February S, 2018, the [HRC Staff served responses to Mr. Brower’s Request
for Production of Documents. Included in those responses and production is a letter authored by
[HRC Staff General Counsel, Lea Ellingwood, to former JHRC Chairman, Tom Weatherwax,
dated December 9, 2016, This letter is significant for the reason that General Counsel, who in the
case of Mr. Brower is opposing counsel, is selecting the ALJ and requesting confirmation. A true
and exact copy of General Counsel, Ellingwood’s, letter to former Chairman Weatherwax of
December 9, 2016, is attached hereto, made a part hereof, and marked as Exhibit “A.” Given the
ALJs are appointed by the Indiana Horse Racing Commission, paid by the Indiana Horse Racing
Commission, paid by the Indiana Horse Racing Commission, retained by the Indiana Horse
Racing Commission, the selection of the ALJ by the opposing attorney seems, at the very least, a
conflict of interest for the IHRC/IHRC Staff/ALJ. Unquestionably, the selection of the ALJ by
the opposing attorney is not in the spirit of IC 4-21.5-3-9 that requires the appointment of the
ALJ by the agency’s ultimate authority. Additionally, opposing counsel’s selection of the trier of
fact, when the Respondent is not afforded the opportunity to move for a change of ALJ, brings
into clear focus, issues of integrity and fairness. Additionally, the Indiana Horse Racing
Commission and the Indiana Horse Racing Commission Staff have historicaily refused and
denied requests for mediation pursuant to the Administrative Orders and Procedures Act. In
short, the system of appointing the ALJ is biased, prejudiced and without integrity when the
opposing attorney selects the judge.

Mr, Brower further objects and takes exception with this ALJ’s statement that the
undersigned counsel’s correspondence of November 20, 2017, had as its purpose finding: “..a
mutually agreeable date to reschedule the Prehearing Conference....”” The purpose of said
correspondence was to inform this ALJ that the Respondent questioned his appointment and
authority to conduct the Prehearing Conference requested by opposing counsel and to advise this
ALJ of his intention of filing a Motion for Disqualification of the ALY pursuant to 1.C. 4-21.5-3-
10, a motion that Respondent, Bobby Brower, filed of record on January 4, 2018.



Additionally, Respondent, Bobby Brower, objects and takes exception to ALJ Pylitt’s
statement that; *...when asked by the ALJ during the Telephonic Prehearing Conference to
provide any specific reason or evidence to support his claim that the ALJ is prejudiced or biased
which would require disqualification, counsel provided none....” Mr. Brower does so for two
reasons. First, for the reason that it misstates counsel’s position on this issue during the
November 29, 2017, Telephonic Prehearing Conference. The undersigned counsel was asked by
the ALJ if he/they would share, at that time, the basis for Mr, Brower’s future motion to
disqualify him pursuant to 1.C. 4-21.5-3-10, The undersigned counsel advised/responded that
they elected not to discuss or share the bases for disqualification at that time. Counsel’s position
not to share or provide a position on behalf of their client in advance of filing a motion to
disqualify does not equate to Mr. Brower not having a basis for disqualification as implied by
this ALJ in his Recommended Order of January 29, 2018. The second reason, Respondent,
Bobby Brower, takes exception and objects to such statement is that he had not, as of November
29,2017, filed his motion to disqualify ALJ Pylitt and, therefore, the same was not an issue or
ripe for discussion during the November 29, 2017, hearing.

The fact that the Administrative Law Judge chose to imply that Mr. Brower/Respondent’s
counsel did not have, as of November 29, 2017, a basis for a motion to disqualify him as
Administrative Law Judge further reflects his bias and prejudice as to Mr. Brower.

While the ALJ includes in his “relevant procedural history” counsel’s correspondence of
November 20, 2017, he omits a second and significant letter from counsel to the ALJ. A true and
exact copy of the undersigned counsel’s email to this ALJ of December 15, 2017, addressing
issues and exceptions relative to his Order of November 29, 2017 and the ALJ’s disingenuous
response are attached hereto, made a part hereof, and marked as Exhibits “B” and “C.” Counsel’s
correspondence to the ALJ of December 15, 2017 (Exhibit “B”) points out issues and exceptions
Mr. Brower had/has relative to factual accuracy, concerns over the ALJ expanding, without
authority, the basis for which Respondent may be defaulted and his inappropriate comment
relative to a future motion to default. ALJ Pylitt’s response of the sarne date fails to address
Respondent’s written request that a nunc pro tunc order be issued to reflect those inaccuracies.
Instead, the ALJ’s response to Mr. Brower was/is that his order “...remains as is....” (See Exhibit
CIC PJ)

Exhibits “B” and “C” are significant in showing and establishing prejudice and bias on
the part of the ALJ as to Mr. Brower for two reasons. First, it was prejudicial to the Respondent
to use an Order that contains only a portion of the “Relevant Procedural History.” The selective
omission of Exhibits “B” and “C” supports Mr, Brower's argument that this ALJ must be
disqualified and further evidence of prejudice and bias. Secondly, the ALJ’s dismissive response,
a response that fails to address the issues raised in counsel’s correspondence of December 15,
2017, is further evidence of this ALJ’s prejudice and bias as to Brower.

Next, this Administrative Law Judge incorrectly suggests that having never personally
met or spoken with Mr. Brower is somehow proof that he (ALJ Pylitt) is incapable of being



biased or prejudiced against Mr. Brower. That, of course, is not correct. Nor is the ALJ’s
statement that “nothing in the record” demonstrates prejudice and bias against Mr. Brower. ALJ
Pylitt’s statement is extremely self-serving and it should be noted that ALJ Pylitt is paid by the
[HRC/THRC Staff and that he (Pylitt) has an economic incentive to continue serving as ALJ in
this case. A review of the administrative record includes a timely filed Answer denying the
allegations set forth in the Administrative Compliant. A review of reported case law in Indiana
reveals that at no time in Indiana recorded case history has a party that timely filed a responsive
pleading has been defaulted. Contrary to this ALJ’s belief that “nothing in the record” suggests
prejudice or bias, the administrative record itself is compelling evidence of just the opposite.

RELEVANT §TATUTBS

Respondent, Bobby Brower, has no objection to this ALJ’s recitation of the relevant
statute, that being 1.C. 4-21.5-3-10.

RESPONDENT, BOBBY BROWER’S OBJECTIONS AND EXCEPTIONS TO THE ALI’S
RECOMMENDED ORDER QF JANUARY 29, 2018, AND SPECIFICALLY THE SECTION

- DENYINGBR@WER’S MOTION TO DISOUALFY ALJ PYLITT”

Respondent, Bobby Brower, agrees that he was not afforded the opportumty or right to
request a change of judge. He further agrees that he bears the burden of proving this
Administrative Law Judge should be disqualified pursuant to L.C. 4-21.5-3-10. However, he
objects to this ALJ’s statement that he has offered no evidence of bias or prejudice. A review of
Respondent, Brower’s, Motion to Disqualify Administrative Law Judge and Reply Brief together
with corresponding exhibits to the same and the arguments set forth in this Peition, clearly and
convincingly show just the opposite.

FINDINGS OF FACT

1. Respondent does not object to Finding of Fact number one (1).
2. Respondent does not object to Finding of Fact number two (2).
3. Respondent, Brower, objects to Finding of Fact number three (3) for the reason

that it fails to consider and acknowledge that Respondent, Brower, had timely
filed a responsive pleading/answer and that pursuant to 71 IAC 10-3-21(a), he was
entitled to a hearing. Respondent, Brower’s, timely filed Answer does address the
merits of this case by denying the allegations against him. As such, there was
mention of the merits by way of Respondent, Brower’s, Answer and the same
occurred during ALJ Pylitt’s involvement in this matter and in advance of his
inappropriate Order recommending default of Mr. Brower.



10.
11.

12.

13.

Respondent does not object to Finding of Fact number four (4).
Respondent does not object to Finding of Fact number five (5)
Respondent does not object to Finding of Fact number six (6).

Respondent, Brower, objects to Finding of Fact number seven (7) for the reason
that the Honorable Mark Dudley, Judge of Madison Circuit Court 6, did
hold/state that the THRC failed to follow its own rules and, in doing so, held that
this ALJ incorrectly and inappropriately failed to follow the IHRC’s rules by
defaulting a licensee that had timely filed a responsive pleading. Further, Judge
Dudley’s Order denying the IHRC’s Motion to Dismiss is attached hereto, made a
part hereof, and marked as Exhibit “D.” (Respondent, Brower, calls the
THRC/Commissioner’s attention to page four (4), line 5 of said exhibit).

Respondent, Browei", objects to Finding of Fact number eight (8) for the same
reasons as set forth in his objection to the precéding Finding of Fact number seven
(7) and incorporates by reference his response and objection to the same.

Respondent, Brower, does not object to Finding of Fact number nine (9).

Respondent, Brower, does not object to Finding of Fact number ten (10},
Respondent, Brower, does not object to Finding of Fact number eleven (11).

Respondent, Brower, does not object to Finding of Fact number twelve (12).

Respondent, Brower, does not object to Finding of Fact number thirteen (13).

CONCLUSIONS OF LAW

Respondent, Brower, objects to Conclusion of Law number one (1). Respondent,
Bobby Brower both objects and takes exception to this Administrative Law
Judge’s position that he has been/is properly appointed. This is because I.C. 4-
21.5-3-9 requires that an ALJ be appointed by the agency’s ultimate authority.
ALJ Pylitt was not properly appointed following Respondent, Brower’s,
successful Petition for Judicial Review and remand of this matter to the ITHRC.
This is because the matter was remanded to the agency (IHRC) and pot to ALJ
Pylitt. IC 4-21.5-3-9 requires appointment of an ALJ by the agency’s ultimate
authority. The ultimate authority in this case is the Indiana Horse Racing
Commission and/or its Chairman. Instead of the ultimate authority, opposing
counsel issued a letter dated November 16, 2017, requesting that ALJ Pylitt
conduct a hearing. That letter was not and is not a proper appointment of ALJ
Pylitt pursuant to 1.C. 4-21.5-3-9 following remand of this matter to the Indiana



Horse Racing Commission. Respondent, Bobby Brower, therefore objects and
takes exception to the position that this ALJ has authority, because he has not
been properly re-appointed subsequent to the matter being remanded to the agency
by the Madison Circuit Court 6.

2. Respondent, Brower, admits that the initial appointment by way of former [HRC
Chairman, Tom Weatherwax, dated December 16, 2016, has not, to the best of his
knowledge, been modified, withdrawn, or revoked. Respondent, Brower, does
object to the extent that Conclusion of Law number two (2) suggests that this ALJ
was properly appointed subsequent to this matter being remanded by the Madison
Circuit Court 6 to the IHRC. Respondent, Brower, incorporates by reference his
objection to Conclusion of Law number one (1).

3. Respondent, Brower, has no objection to Conclusion of Law number three 3.
4, Respondent, Brower, has no objection to Conelusion of Law number four (4).
5. Respondent, Brower, has no objection to Conclusion of Law number five (5).
6. Respondent, Browet, objects to Conclusion of Law number six (6). For his

objection to Conclusion of Law number six (6), Respondent, Brower, incorporates
his objections set forth in this petition and all of them as well as the evidence in
set forth in his Motion to Disqualify Administrative Law Judge and his Reply
Brief and all exhibits to each as well as the exhibits to this Petition.

7. Respondent, Brower, has no objection to Conclusion of Law number seven (7).

8. Respondent, Brower, objects to Conclusion of Law number eight (8) for the
reason that this Conclusion of Law suggests and implies that this ALJ was
properly appointed subsequent to the denial of the THRC’s Motion to Dismiss
Respondent, Brower’s, Petition for Judicial Review and this matter being
remanded to the IHRC. Further, Respondent, Brower, incorporates by reference
his objections to Conclusions of Law numbers 2 and 6 as set forth above.

9. Respondent, Brower, does not object to Conclusion of Law number nine (9).

ULTIMATE FINDING OF FACT

Respondent, Bobby Brower, objects to the Ultimate Finding of Fact. Respondent,
Brower’s, basis for his objection to the Ultimate Finding of Fact is the argument, evidence,
statutory provision, case law, and objections set forth in his January 4, 2018, Motion to
Disqualify Administrative Law Judge as well as his subsequently filed Reply Brief and this
Petition for Review and Denial of ALJ Pylitt’s Recommended Order of January 29, 2018, as well



as all exhibits to the same.

CONCLUSION

The IHRC has as its charge promoting integrity in Indiana horse racing and fairly and
uniformly enforcing the rules and regulations governing participants in our state’s racing
program. Integrity, fairness and impartiality are present when all steps are taken to ensure
licensees, such as Bobby Brower, are afforded a fair hearing before an unbiased trier of fact.
Participants/licensees’ rights pursuant to Indiana state law and the AOPA are an important
component to ensuring integrity in our program. The impartial and unbiased adjudication of cases
is equally critical to the integrity of the Indiana horse racing program.

Respondent, Brower, has met his burden of proof in establishing prejudice and bias on the
part of the ALJ. Bernard Pylitt should be disqualified and replaced by another [HRC-approved
and selected Administrative Law Judge. ALJ Pylitt’s recommendation to default Respondent,
Brower, in the face of a timely filed Answer, his denial of Mr. Brower’s request for additional
time to serve third party discovery, his refusal to amend, correct, complete and enter a nunc pro
tunc order relative to the incotrect, inaccurate, incomplete and bias scheduling order of
November 29, 2017, as evidenced by the undersigned counse!’s letter of December 15, 2017, and
ALJ Pylitt’s dismissive response of December 15, 2017, his expanding the grounds and basts,
beyond Indiana law and his authority, to potentially default Mr. Brower in his Order of
November 29, 2017, his recommendation of a lifetime ban from Indiana racing (effectively all
racing) for fifteen (15) years, as well as & punitive fine of $40,000, without any evidence or any
testimony, is all evidence advanced by Respondent, Brower, in establishing his position that the
IHRC must disqualify Bernard Pylitt and appoint, pursuant to [.C, 4-21.5-3-9 a fair, impartial,
unbiased and unprejudicial ALJ to decide this matter,

Respectfully submitted,

SACOPULOS JOHNSON & SACOPULOS
676 Ohio Street

Terre Haute, Indiana_47807

Telephone: (812)
Fax: (812)238

By: PN/
Peter J. SaqopMos\#14403-84
ATTORNE OR RESPONDENT



CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has been served upon the
following counsel of record by email transmission and Certified U.S. Mail, postage prepaid, this

4% day of February, 2018:

Attorney Lea Ellingwood Bernard L. Pylitt

General Counsel Administrative Law Judge
Indiana Horse Racing Commission Katz Korin Cunningham PC
1302 North Meridian 334 North Senate Avenue
Indianapolis, IN 46202 Indianapolis, IN 46204
lellingwo in.gov Bylitt@kkclegal.com

I@ﬁl{ﬁ'&opulos
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From: Ellinqwood. Lee

To: Pennveuff, Dale L
Subject: FW: AL Assignments
Date: Friday, Febreary 02, 2018 9:48:53 AM

From: Tkwx [mailto:tkwx@comcast.net]
Sent: Friday, Decemnber 09, 2016 6:46 PM
Ta: Ellingwood, Lea

Cc: Smith, Michael D

Subject: Re: ALJ Assignments

* This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click
links from unknown senders or unexpected email. ****

Good choices |, please proceed as reguested.
Chairman
Sent from my iPad

On Dec G, 2016, at 11:34 AM, Ellingwood, Lea <LEllingwood @hire. IN, goy> wrote:

Good morning, Tom!

¢ hate to bother you while you're taking care of Kay, but we need to assign an ALl to
two pending cases. Based on the schedule of each judge, we'd recommend assigning
the first {which is a complaint against . ) to judge Ernie Yeiton and the
second {which is a comptlaint against Bobby Brower) to Judge Buddy Pylitt. Canyou
confirm these assignments?

Best,
Lea

Lea Ellingwood

General Counset

Indigna Horse Racing Commission
1302 N. Meridian St.

Suite 175

indianapolis, IN 46202
317-233-3119

" EXHIBIT

BATES NO. IHRCOGG72 g ___‘B_




PLA

From: PLA

Sent: Friday, December 15, 2017 11:00 AM
To: ‘Bernard Pylitt’

Subject: IHRC/HRL Staff v. Bobby Brower
Dear AU Pylitt:

] am writing to address issues and exceptions my client, Bobby Brower, Attorney Greg Carter and | have relative to the
Prehearing Order of November 29, 2017. | apologize for not addressing these Issues more promptly but have been out of
my office on other business matters, These Issues are:

1. Your Order states: “...Bernard L. Pylitt, was requested to conduct a prehearing conference and schedule
deadlines....” This suggests that Mr. Brower requested or jointly requested the same. That is not the
case. In fact, Mr. Brower has challenged whether you have been appointed to serve as ALl in this
matter. The Madison Circuit Court remanded this matter to the Indiana Horse Racing Commission. 1.C.
4-21.5-3-9 requires an Administrative Law Judge be appointed by the agency’s (IHRC) ultimate authority.
Subsequent to the trial court’s Order, no such notice of your appointment has been provided or
received,

2. The final paragraph of your Order adds a basis of default refative to Mr. Brower only that is nat set forth
orincluded in 1.C. 4-21.5-3-24, specifically, your statement is: “...if Mr, Brower fails to attend the
scheduled hearing or cooperate during discovery, he may be held in default....” Your statement
supersedes the statute governing default by adding a basis for default.

3. The Order does not resolve or decide the disputed issue of whether you have properly been appointed
and have Jurisdiction over this matter. The Order summarizes Mr. Brower’s position as weli as that of
the Agency but stops short of setting forth why you have jurisdiction pursuant to Chapter 9 and/or
Chapter 15. My client requests clarification of this issue.

4. Mr. Brower, prior to November 29, 2017, had not filed a Motion to Disqualify. You have included, in the
Prehearing Scheduling Order statements as to a Motion to Disqualify that has not yet been filed. Those
statements are biased against Mr. Brower, Disqualification pursuant to |.C. 4-21.5-3-10 was not an issue
of the Pre-Hearing Conference. Further, your statement that Mr. Carter: “...refused to provide any
specific reason or evidence to support his claim that the ALJ is prejudiced or biased which would require
his being disqualified...” is inappropriate and incorrectly impiies that Mr. Brower has no basis fora
Motion to Disqualify. That is not the case. Mr. Brower, Attorney Carter, and | take exception to the same
and request that that statement be removed from the Order.

My client, Bobby Brower, respectfully requests that the Prehearing Order of November 29, 2017, be re-issued to reflect
the modifications, changes, and deletions referenced above.

Yours Sincerely,

Peter J. Sacopulos

SACOPULOS, JOHNSON & SACOPULGS
676 Ohio Street

Terre Haute, IN 47807

Telephone: (812} 238-2565
Facsimile: {812)238-1945
pete_sacopulos@sacopulos.com

"EXHIBIT
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CONFIDENTIALITY NQOTICE:

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended
reciplent, be aware that any disclosure, copying, distribution, or use of this e-mail or any attachment is prohibited. In
accordance with IRS regulations, any federal tax advice in this communication (including any attachments} is not
intended or written to be used, and cannot be used, for the purpose of avoiding penalties under the internal Revenue
Code. If you have received this e-mail in error, please notify us immediately by returning it to the sender and delete
this copy from your system. Thank you.



PLA

L
From: Bernard Pylitt <bylitt@kkclegal.com> N _
Sent: Friday, December 15, 2017 1:13 PM EXHIBIT
To: PLA
Ca Lea Efiingwood ‘ O/
Subject: Re: IHRC/IHRC Staff v, Bobby Brower

it does not appear that you copied Lea so | am including her with my response. Please refrain from any future ex parte
communications.

My Prehearing Order needs no clarificaticn and remains as IS,

If you intend to file a Motion to Disqualify me as ALl in this matter, please do so without delay so the Issue may be
resoived given the pending deadiines.

On Dec 15, 2017, at 11:00 AM, PLA <pla@sacopulos.com> wrote:
Dear AL Pylitt:

I am writing to address issues and exceptions my client, Bobby Brower, Attorney Greg Carter and | have
ralative to the Prehearing Order of November 29, 2017. | apologize for not addressing these issues more
promptly but have been out of my office on pther business matters. These issues are:

1. Your Order states: “...Bernard L. Pylitt, was requested to conduct a prehearing
conference and schedule deadiines....” This suggests that Mr. Brower requested or
jointly requested the same, That is not the case. In fact, Mr. Brower has challenged
whether you have been appointed to serve as ALl in this matter. The Madison Circuit
Court remanded this matter to the tndiana Horse Racing Commission. L.C. 4-21.5-3-3
requires an Administrative Law Judge be appointed by the agency’s (IHRC) ultimate
authority. Subsequent to the trial court’s Order, no such notice of your appointment has
been provided or received.

2. The final paragraph of your Order adds a basis of default relative to Mr. Brower gnly
that Is not set forth or inciuded In 1.C. 4-21.5-3-24, specifically, your statement is: “LIf
Mr. Brower fails to attend the scheduled hearing or cooperate during discovery, he may
be held in default....” Your statement supersedes the statute governing default by
adding a basis for default.

3. The Order does not resolve or decide the disputed issue of whether you have properly
been appointed and have jurisdiction over this matter. The Order summarizes Mr,
Brower’s position as well as that of the Agency but stops short of setting forth why you
have jurisdiction pursuant to Chapter 8 and/or Chapter 15. My client requests
clarification of this issue.

4, Mr. Brower, prior to November 29, 2017, had not filed a Motion to Disqualify. You have
included, in the Prehearing Scheduling Order statements as to a Motion to Disqualify
that has not yet been filed, Those statements are biased against Mr. Brower.
Disqualification pursuant to 1.C. 4-21.5-3-10 was not an issue of the Pre-Hearing
Conference. Further, your statement that Mr. Carter: “..refused to provide any specific
reason or evidence to support his claim that the AU is prejudiced or biased which would

1



require his being disqualified...” is inappropriate and incorrectly implies that Mr. Brower
has no basis for a Motion to Disqualify. That Is not the case. Mr. Brower, Attorney
Carter, and { take exception to the same and request that that statement be removed
from the Order, '

My client, Bobby Brower, respectfully requests that the Prehearing Order of November 29, 2017, be re-
1ssued to reflect the modifications, changes, and deletions referenced above.

Yours Sincerely,

Peter J. Sacopuios

SACOPULOS, JOHNSON & SACOPULOS
676 Ohio Street

Terre Haute, IN 47807

Telephone: {812} 238-2565
Facsimile: (812) 238-1945

pete sacopulos@sacopulos.com

CONFIDENTIALITY NOTICE:

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not
the intended recipient, be aware that any disclosure, copying, distribution, or use of this e-mall or any
attachment is prohibited. |n accordance with iRS regulations, any federal tax advice in this
communication {including any attachments) is not intended or written to be used, and cannot be used,
for the purpose of avoiding penalties under the Internal Revenue Code. If you have received this e-mail
in error, please notify us immediately by returning it to the sender and delete this copy from your
system. Thank you.



STATE OF INDIANA "IN THE MADISON CIRCUIT COURT

SS: DIVISION 6
COUNTY OF MADISON
2017 TERM
BOBBY BROWER
Plaintiff CAUSE NO. 48C06-1703-MI-279
VS.

INDIANA HORSE RACING COMMISSION,
INDIANA HORSE RACING COMMISSION
STAFF

Defendants

ORDER DENYING DEFENDANTS’ MOTION TO DISMISS

The parties appeared in person and by counsel on June 16, 2017, for a hearing on
Defendants, Indiana Horse Racing Commission and Indiana Horse Racing Commission
Staff's (collectively “THRC”), Motion to Dismiss. The parties fully briefed the issue.

The issue is whether this court has jurisdiction to hear plaintiff, Bobby Brower's
(“Brower"), Petition for Judicial Review. Brower is a horse trainer licensed by the State
of Indiana and subject to administrative oversight by IHRC. On November 4, 2016, the
IHRC filed an administrative complaint pursuant to 71 IAC 10-3-20 against Brower
alleging he mistreated a horse. Brower received the administrative complaint on
November 16, 2016. 71 IAC 10-3-20 requires a licensee to request a hearing within
twenty (20) days if he wishes to contest the administrative complaint. The language of
71 1AC 10-3-20(d) reads:

(d) Not later than the twentieth day after the date on which the executive
director delivers or sends the administrative complaint, the person
charged may make a written request for a hearing or may remit the
amount of the administrative penalty to the commission. Failure to
request a hearing or to remit the amount of the administrative penalty
within the period prescribed by this subsection results in a waiver ofa
right to a hearing on the administrative penalty as well as any right to
judicial review. If the person charged requests a hearing, the hearing shall
be conducted in the same manner as other hearings conducted by the
commission pursuant to this article.

The administrative code covering the [HRC does not provide a specific form for making
a written request for a hearing.

-
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BROWER V IHRC CAUSE NO. 48C06-1703-MI1-279

Brower, through his attorney, filed an answer on November 29, 2016, pursuant to
71 1AC 10-3-21. This filing is within twenty (20) days of Brower’s receipt of the
administrative complaint. 71 TAC 10-3-21 is titled “Settlement Procedures”. Brower
followed the requirements of §21 and not §20. If the IHRC filed an administrative
complaint pursuant to 71 IAC 10-3-21, then the licensee shall file an answer within
twenty (20) days of service of the complaint. Following the filing of an answer, the
parties can enter into a settlement agreement. If a settlement agreement is not reached,
then an administrative complaint may be filed under 71 IAC 10-3-20.

The twenty (20) day window expired on December 6, 2016, and Brower filed a
written request for hearing on December 7, 2016. Pursuant to the IHRC's administrative
procedures, it filed a Notice of Proposed Default against Brower on December 16, 2016,
because he failed to file a written request for hearing in the allotted time. Brower filed
his objection to the Notice of Proposed Default on December 21, 2016. The assigned
administrative law judge on January 3, 2017, recommended to the THRC that it find
Brower in default. Brower filed his objection to the administrative law judge’s
recommendation on January 12, 2017. The IHRC voted on March 7, 2017, and issued its
final order finding Brower in default on March 14, 2017, Brower filed this case seeking
judicial review of a final agency action on March 31, 2017.

1.C. 4-21.5-3-24 governs the process engaged in by the parties. The statute in full
reads: '

(a) Atany stage of a proceeding, if a party fails to:

(1) satisfy the requirements of section 7(a) [IC 4-21.5-3-7(a)] of this chapter;
(2) file a responsive pleading required by statute or rule;

(3) attend or participate in a prehearing conference, hearing, or other stage
of the proceeding; or

(4) take action on a matter for a period of sixty (60) days, if the party is
responsible for taking the action;

the administrative law judge may serve upon all parties written notice of a
proposed default or dismissal order, including a statement of the grounds.

(b) Within seven (7) days after service of a proposed default or dismissal order,
the party against whom it was issued may file a written motion requesting that
the proposed default order not be imposed and stating the grounds relied upon.
During the time within which a party may file a written motion under this
subsection, the administrative law judge may adjourn the proceedings or
conduct them without the participation of the party against whom a proposed



BROWER V IHRC CAUSE NO. 48C06-1703-MI-279

default order was issued, having due regard for the interest of justice and the
orderly and prompt conduct of the proceedings.

(c) If the party has failed to file a written motion under subsection (b), the
administrative law judge shall issue the default or dismissal order. If the party
has filed a written motion under subsection (b), the administrative law judge
may either enter the order or refuse to enter the order,

(d) After issuing a default order, the administrative law judge shall conduct any
further proceedings necessary to complete the proceeding without the
participation of the party in default and shall determine all issues in the
adjudication, including those affecting the defaulting party. The administrative
law judge may conduct proceedings in accordance with section 23 [IC 4-21.5-3-
23] of this chapter to resolve any issue of fact

L.C. 4-21.5-3-24 requires one of four triggers prior to an agency seeking a default
judgment. Subsection (a)(1) covers personnel actions in the State’s Civil Service System
and is inapplicable here. Subsection (a)(2) authorizes an agency to seek a default whena
party fails to file a responsive pleading, This is the subsection at issue in this case.
Subsections (a)(3) and (a)(4) are not imnplicated by the facts of this case.

The THRC defines a “pleading” as:

(2) Pleadings filed with the commission include the following:

(1) Appeals

(2) Applications

(3) Answers

(4) Complaints

(5) Exceptions

{6) Replies

(7) Motions
Regardless of an error in designation, a pleading shall be accorded its frue
status in the proceeding in which it is filed.

71 IAC 10-3-3. The IHRC does not define a request for a hearing, The [HRC does
differentiate between an answer and a request for hearing. Id. It does recognize that one
is a pleading and the other is not. The court’s analysis can stop at this point because the
THRC’s action contravenes 1.C. 4-21.5-3-24(a). Brower never failed to file a “responsive
pleading required by statute or rule” and as such, the THRC cannot meet its burden that
its procedures conform to the statutory mandate.

In further support of the court’s conclusion are the IHRC’s own rules. Even if the
court was persuaded that a request for hearing is a required pleading, Brower's answer

3



BROWER V IHRC CAUSE NO. 48C06-1703-MI1-279

clearly disputed the [HRC's allegations. The [HRC tells its licensees “regardless of an
error in designation, a pleading shall be accorded its true status in the proceeding in
which it was filed.” 71 IAC 10-3-3(a). While Brower’s document is titled, “ Answer” its
substance told the IHRC that he wished to contest the proposed fine and suspension.
The THRC must follow its own rules and accord Brower’s “Answer” its true status asa
timely request for a hearing, The court finds that Brower timely responded to THRC's
complaint. The parties are to contact the court to set a pretrial conference date to
address the remaining issues of Brower's request to stay JHRC's suspension and his
request to remand the case to the IHRC.

All of which is so ordered, this 288 day of July, 2017.

et > A~

The Honorable Mark Dudley, Judge/,,,
Madison Circuit Court No. 6 o™ ~OUNT ey,
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Darlene Likens

Madison Circuit Court 6 Clerk
Madison County, Indiana

STATE OF INDIANA ) MADISON COUNTY CIRCUIT COURT
) DIVISION 6

COUNTY OF MADISON ) CAUSE NO,

BOBBY BROWER,

Party Herein Pursuant to Ind, Code: 4-21.5-5-6(d)
Petitioner Below

V8.

INDIANA HORSE RACING COMMISSION,
Party Herein Pursuant to 1.C. 4-21.5-5-6(d)
Respondent Below

VERIFIED PETITION FOR A STAY OF THE ADMINISTRATIVE
PROCEEDING

Petitioner, Bobby Brower, by counsel, Peter J. Sacopulos, respectfully petitions this
Court, for an Order staying the Indiana Horse Racing Commission’s administrative proceedings
against Bobby Brower pending a final decision of his Verified Petition for Judicial Review that
is being filed contemporaneously with this Verified Petition for Stay. In support of this Verified
Petition for & Stay of the Administrative Proceeding, Petitioner, Bobby Brower, states:

I. The Petitioner is seeking in this Court a judicial review of the Indiana Horse Racing
Commission’s failure to comply with 1.C. 4-21.5-3-9(d).

2. A Verified Petition for Judicial Review has been timely filed in this Court in
compliance with Indiana Code 4-21.5-5-7.

3. Petitioner has set forth, in his Verified Petition for Judicial Review, grounds to show
that the Indiana Horse Racing Commission has failed to rule on Petitioner, Bobby Brower’s,
Objections to Findings of Fact, Conclusions of Law and Recommended Order Denying His
Motion to Disqualify Administrative Law Judge within thirty (30} days as provided for by 1.C. 4-
21.5-3-9(d) and that Petitioner, Bobby Brower, is entitled to judicial review of the Indiana Horse
Racing Commission’s failure to act pursuant to L.C, 4-21.5-5-2 et seq.

4. In addition to the facts and authority referenced in his Verified Petition for Judicial
Review, Petitioner, Bobby Brower, advises this Cowt that a stay is necessary and appropriate for
the Petitioner to avoid irreparable harm for the additional following reasons:

a. Petitioner, Bobby Brower, is presently defending himself against allegations
brought against him in the form of an Administrative Complaint that is currently
pending before the Indiana Horse Racing Commission with & trial date presently
scheduled for April 24, 2018. Petitioner, Bobby Brower, has a pending request
for review of his Objections to Findings of Fact, Conclusions of Law, and
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Recommended Order Denying His Motion to Disqualify Administrative Law
Judge that has yet (o be reviewed by the Indiana Horse Racing Coramlsgion. To
deny u Stay would aliow for the administrative proceading sgainst Petitjoner,
Bobby Brower, to procccd with » biased judge which is in derogation of bis due
process rights and in derogation of the AOPA and Indiana statutory law.

b. Petitioner believes that this Verified Petition for Judicial Review has merit and in.
fact it will be determined that the Indiana Horse Racing Commission/Indiana
Horse Racing Commission Staff has faifed to comply with I.C. 4.21.5-3-9(d) and
that Administrative Law Judge Pylitt is indeed biased, nmst ba disqualified, and
that » substitute ALJ {9 requited to be appointed.

c. That in order to avoid irreparabls harm the administrative procexdings in
connection therein should be stayed until the Verified Petition for Judicial Review
presently pending in this Court is decided,

% Pursuant to Indiana Code 4-21.5-5-9(2X2), the Petitioner agrees 10 post & surety bond
should this Verified Petition for Stay be gransted.

Wherefore, Petitioner prays the Court graut the petition, enter an Order staying &)}
administrative proceedings associated with the Indiang Horse Racing Commission/Indianes Horse
Reoing Commission Stafs Administrative Complaint No.: 216005 and for all other just and

proper relief in the premises.
YERIFICATION

Petitioner, Botihy Brower, affirms under the penalties of perjury that the foregoing
allegations are true to the best of my knowledgo and belief.

0 'meyf
Respeatfully submutted,

By: _/af Peter) Sscopulos. . . . _
Peter J. Bacopulos, #14403-84
676 Ohio Street
Tesre Haute, IN 47807
Telephone: (812) 238-25303
Facsimile: (812) 238-1948
Pete_sacopulos@sacovuios.com



CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregoing has been served upon the
following counsel of record by first class U.S. Mail, postage prepaid, this 19th day of March,

2018.

Lea Ellingwood

(eneral Counsel

Indiana Horse Racing Commission
1302 North Meridian, #175
Indianapolis, IN 46202

Indiana Horse Racing Commission

ATTN: Michael Smith, Executive Director
1302 N. Meridian Street, Suite 175
Indianapolis, IN 46202

Bemard L. Pylitt

Administrative Law Judge
KATZ KORIN CUNNINGHAM
The Emelie Building

334 North Senate Avenue
Indianapolis, IN  46204-1708

Office of the Attorney General

ATTN: Curtis Hill

Indiana Government Center South, 5" Floor
302 West Washington Street

Indianapolis, IN 46204-2770

By: ___/s Peter J. Sacopulos
Peter J. Sacopulos



BEFORE AN ADMINISTRATIVE LAW JUDGE
APPOINTED BY THE INDIANA HORSE RACING COMMISSION

INDIANA HORSE RACING
COMMISSION STAFF, =
Petitioner, ,;17 -,z%
v In Re: ADMINISTRATIVE.COMPLAINT
: NO.216005 22
e sl
i 0
BOBBY BROWER, G2A
Respondent. = w

NOTICE OF OPPORTUNITY TO PRESENT BRIEFS AND ORAL ARGUMENT

This matter is pending before the Indiana Horse Racing Commission
(“Commission”) on the FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
RECOMMENDED ORDER DENYING BOBBY BROWER’S MOTION TO
DISQUALIFY BERNARD PYLITT AS ADMINISTRATIVE LAW JUDGE dated
and issued by ALJ Pylitt on January 29, 2018. On February 9, 2018, Bobby Brower

(“Respondent™) filed his objections to the administrative law judge’s Recommended
Order.

Notice is hereby given that the Commission will afford both parties an
opportunity to present briefs concerning this case. Any briefs filed by Respondent or the
Commission MUST be received at the offices of the Indiana Horse Racing Commission
by noon (Indianapolis time) on Monday, April 16, 2018. No briefs received after this
time and date will be accepted. In addition to any hard copies filed, any briefs filed
MUST be filed electronically at dpitman@hrc.in.gov. Briefs shall be served
electronically on the opposing party.

The Commission will also consider oral argument on the objections at its meeting
on April 18,2018. The oral argument will be limited to 15 minutes per side.

SO ORDERED, 12th day of April 2018.

THE INDIANA HORSE RACING COMMISSION

By:
Philip Borst, D.V.M.
Chairperson
Indiana Horse Racing Commission

Il



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing NOTICE OF OPPORTUNITY TO
PRESENT BRIEFS AND ORAL ARGUMENT has been duly served via email and
fist-class United States mail, postage prepaid this 12th day of April, 2018, to the
following parties of record:

Peter Sacopulos Lea Ellingwood

Sacopulos Johnson & Sacopulos Indiana Horse Racing Commission
676 Ohio Street, IN 47807 1302 North Meridian, Suite 175
Terre Haute, IN 47807 Indianapolis, IN 46202

Email: pete_sacopulos@sacopulos.com Email: lellingwood@bre.in.gov

Service by Mail and Electropic Mail

** A (7 /T

Signature Date

Indiana Horse Racing Commission
1302 N. Meridian, Suite 175
Indianapolis, IN 46202

(317) 233-3119

856776



INDIANA HORSE RACING COMMISSION
BEFORE AN ADMINISTRATIVE LAW JUDGE

INDIANA HORSE RACING COMMISSION =
STAFF, -
uj — ﬁ
Petitioner, Administrative Complain;t;_l&l@l 600
[ =
V. Before the Hon. Bernard EzPylitt,
Administrative Law Judge “~ 2
BOBBY BROWER,
Respondent.

COMMISSION STAFF’S OPPOSITION TO RESPONDENT, BOBBY BROWER'’S
SECOND MOTION FOR STAY OF PROCEEDINGS

Respondent Bobby Brower's (“Brower”) Second Motion for Stay of Proceedings is
repetitive, meritless, and has no basis in fact or law. On January 4, 2018, Respondent Brower
filed a Motion to Disqualify Administrative Law Judge Pylitt (“Motion to Disqualify”) along
with a Motion to Stay Administrative Proceedings (“First Motion to Stay™) pending a resolution
of his Motion to Disqualify. Brower’s First Motion to Stay argued that ALJ Pylitt was nét
properly assigned and/or should be disqualified. On January 8, 2018, ALJ Pylitt issued an order
denying Respondent’s First Motion to Stay on the basis that the First Request for Stay “ignores
the clear requirements of the (relevant) regulation.”

On February 23, 2018, Respondent Brower filed his Second Motion for Stay of
Proceedings (“Second Motion for Stay™). In his Second Motion for Stay, Brower argues that he
will be “subject to further prejudice™ absent a stay of proceedings insofar as “ALJ Pylitt may
continue to make rulings that will adversely affect Respondent and his right to a fair and

impartial hearing...”. Brower does not believe ALJ Pylitt has been or will be fair or impartial.



Brower’s sole evidence for this belief is the procedural posture of the case; Brower has produced
no new evidence i support of his request since his First Motion for Stay was denied. In fact,
Brower’s Second Motion to Stay appears to be not much more than a second attempt at arguing
that ALJ Pylitt should be disqualified. Staff will not address Brower’s arguments regarding the
ALJF’s suitability to hear the matter, as that issue has already been addressed. Because Brower
has not presented any legitimate support for his second motion to stay proceedings, his motion
must be denied.
ARGUMENT

Pursuant to 71 IAC 10-2-10, a person who has been disciplined by a ruling of the judges
may apply to the commission for a stay of the ruling, pending an action on an appeal by the
commission. The commission may grant the stay on a finding of “good cause.” Brower fails to
meet the minimum requirements necessary for a stay. First, Brower has not been disciplined by
the commission. Brower is not currently suspended and will not be suspended until the
conclusion of the disciplinary process related to Administrative Complaint No. 216005

Assuming, arguendo, that Brower has been disciplined, he has failed to show good cause
that a stay should be granted. “Good cause” is not defined by the commission’s administrative
rules or by the Horse Racing Act; however, Black’s Legal Dictionary defines good cause as “a
substantial reason amounting in law to a legal excuse”, or a “legally sufficient ground or reason.”

Citing the procedural history of the case, Brower has identified the basis of his request for a stay

! Brower submitted an application for 2018 licensure but his license application was refused-not denied. Pursuant to
71 IAC 5-1-12, a license refusal is not considered to be a disciplinary action. A refusal is treated as a withdrawal of
a license application without prejudice and is not reported to the ARCIL. An applicant whose license application is
refused may reapply for a license or contest a refusal within fifteen (15) days of the refusal. Brower has done
neither.
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as the possibility that ALJ Pylitt may make rulings that, in Brower’s estimation, will adversely
affect him. Not only does Brower not identify a substantial reason or sufficient grounds for his
request, he fails to identify any new information supporting his request for a stay since filing his
First Motion for Stay, which was denied by the ALJ.

Furthermore, based on the fact that the commission has held its first regular business
meeting of the year no later than March 7™ for the past five (5) years®, Petitioner has reasonable
belief that the Commission will meet in late March or early April, at which time Brower’s
Motion to Disqualify ALJ Pylitt will be considered.

CONCLUSION

Brower has failed to identify any evidence in support of his Second Motion to Stay.
Furthermore, it is reasonable to believe that the commission will meet to consider Brower’s
pending Motion to Disqualify within the next thirty (30) days. Therefore, his Motion should be
denied.

Respectfully submitted,

g— @g J

Lea Ellingwood (Atty—No. 22346-49)
INDIANA HORSE RACING
COMMISSION

1302 N. Meridian, Suite 175
Indianapolis, IN 46202

Counsel for Indigna Horse Racing
Commission Staff

% The first regularly scheduled commission meetings from the past five years are as follows: March 2017, January
and March 2016, January and March 2015, March 2014, February and April (4), 2013,
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INDIANA HORSE RACING COMMISSION
BEFORE AN ADMINISTRATIVE LAW JUDGE
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Respondent.

COMMISSION STAFFE’S BRIEF IN SUPPORT OF ALJ PYLITT’S
RECOMMENDED ORDERS DENYING RESPONDENT’S
MOTION TO DISQUALIFY ALJ AND SECOND REQUEST FOR STAY

On December 16, 2016, Indiana Horse Racing Commission (“IHRC”) Chairman Tom
Weatherwax assigned ALJ Bernard Pylitt to hear the disciplinary action related to Administrative
Complaint 216005. Pursuant to 71 IAC 10-3-20(d), Indiana Horse Racing Commission Staff
(“Staft”) filed a Motion for Default Judgment on the basis that the appropriate pleading was not
timely filed and therefore, default judgment was appropriate. Staff’s Motion for Default Judgment
was granted by ALJ Pylitt and was affirmed by the IHRC at its March 7, 2017, meeting. Brower
timely filed a Petition for Judicial Review in the Madison Circuit Court. In response, Commission
Staff filed a Motion to Dismiss, which was denied. In its denial, the Madison Circuit Court judge
found that a responsive pleading had been timely filed.

Staff and Brower then entered into a settlement agreement, the terms of which were
memorialized in an Agreed Entry, approved by the Madison Circuit Court on October 17, 2017.

Relevant portions of that Agreed Entry provide that:



s “[Tlhe parties agree to the entry of a Judgment in Favor of Brower remanding the matter
to the Commission for further proceedings relating to Administrative Complaint No.

216005 1ssued by the Commission’s Executive Director on Nov. 14, 2016, consistent and

in compliance with the Indiana Administrative Orders and Procedures Act and

Commission regulations.”

e “[E]ach party reserves all rights with respect to the previous appointment of

Administrative Law Judge, Bernard Pylitt, to preside over this matter.”

On January 4, 2018, Respondent Brower filed a Motion to Disqualify Administrative Law
Judge Pylitt (“Motion to Disqualify™) along with a Motion to Stay Administrative Proceedings
(“First Motion to Stay”) pending a resolution of his Motion to Disqualify. Brower’s First Motion
to Stay argued that ALJ Pylitt was not properly assigned and/or should be disqualified. On January
8, 2018, ALJ Pylitt issued an order denying Respondent’s First Motion to Stay on the basis that
the First Motion for Stay “ignores the clear requirements of the (relevant) regulation.”

On February 23, 2018, Respondent Brower filed his Second Motion for Stay of
Proceedings (“Second Motion for Stay™). In his Second Motion for Stay, Brower argues that he
will be “subject to further prejudice” absent a stay of proceedings insofar as “ALJ Pylitt may
continue to make rulings that will adversely affect Respondent and his right to a fair and impartial
hearing...”. Brower does not believe ALJ Pylitt has been or will be fair or impartial. Brower’s
sole evidence for this belief is the procedural posture of the case; Brower has produced no new
evidence in support of his request since his First Motion for Stay was denied. In fact, Brower’s

Second Motion to Stay appears to be not much more than a third attempt at arguing that ALJ Pylitt



should be disqualified. Because Brower has not presented any legitimate support for his motions,
those motions must be denied.
ARGUMENT

Motion to Disqualify

“The law presumes that a judge is unbiased and unprejudiced in the matters which come
before the yudge.” Smith v. State, 477 N.E.2d 857, 864 (Ind. 1985). Brower’s Motion to Disqualify
does nothing to rebut this presumption. He simply argues that Judge Pylitt cannot preside fairly
over his case because in a prior Recommended Order, he concluded that Brower was in default for
failing to timely file an answer. ALJ Pylitt interpreted the rules according precedent at the time of
the Recommended Order. Brower alleges that this interpretation based upon precedent evidences
bias and prejudice. However, Brower fails to state why or how ALJ Pylitt showed bias or prejudice.
Brower only claims that bias and prejudice are shown by the outcome, and not by the process or
method used to reach the outcome. An unfavorable outcome to ones case is not evidence of bias
or prejudice. There must be more, of which Brower has failed to demonstrate.

Canon 2.11 of the Indiana Code of Judicial Conduct provides:

[A] judge shall disqualify himself or herself in any proceeding in which the judge’s

impartiality might reasonably be questioned, including...the following

circumstances: (1) The judge has a personal bias or prejudice concerning a party or

a party’s lawyer, or personal knowledge of facts that are in dispute in the

proceedingf, or]...(5) The judge.. .has made a public statement, other than in a court

proceeding, judicial decision. or opinion, that commits or appears to commit the

judge to reach a particular result or rule in a particular way in the proceeding or
controversy.

(Emphasis added). See also Ind. Code § 4-21.5-3-10 (setting forth grounds for disqualification of

an ALJ, which include “bias {or] prejudice,” or “any cause for which a judge of a court may be



disqualified.”). As the Canon expressly contemplates, the fact that a judge makes a statement in a
court proceeding or judicial decision does not compel the judge’s disqualification, even if the
statement appears to commit the judge to reach a particular result.

Interpreting Indiana case law has repeatedly reinforced this principle. As a general
proposition, “{aldverse rulings and findings do not, in and of themselves, establish a judge’s bias
or prejudice.” Brown v. State, 684 N.E.2d 529, 534 (Ind. Ct. App. 1997). Nor does it “require a

trial judge to disqualify himself although he or she presided over a co-defendant’s bench trial,”

even where the prior bench trial resulted in a conviction. Green v. State, 676 N.E.2d 755. (citing
Jones v. State, 416 N.E.2d 880 (Ind. Ct. App. 1981)). See also Ind. Code § 4-21.5-3-13(¢), (d)
(providing that disqualification of an ALJ is not required on the grounds that the individual made
a determination of probable cause or other preliminary determination in a proceeding and
authorizing an ALJ to preside at successive stages of the same proceeding).

Following Brower’s logic that a previous ruling against Brower is evidence sufficient to
disqualify ALJ Pylitt from hearing the matter, the Commission itself, which held a hearing to
evaluate, and subsequently adopt, ALJ Pylitt’s Recommended Order granting default judgment
against Brower would also be disqualified from hearing the matter.

Every perceived evidence of bias referenced by Respondent has fallen squarely within
Canon 2.11 of the Indiana Code of Judicial Conduct, which again, specifically carves out an
exception for statements made by judges in court proceedings, judicial decisions, or opinions.

In short, Brower has not only failed to provide any evidence to support his spurious
allegations of bias against Judge Pylitt, he has failed to acknowledge any legal authority in support

of his arguments.



Second Request for Stay

Pursuant to 71 TAC 10-2-10, a person who has been disciplined by a ruling of the judges
may apply to the commission for a stay of the ruling, pending an action on an appeal by the
commission. The commission may grant the stay on a finding of “good cause.” Brower fails to
meet the minimum requirements necessary for a stay. Brower is not suspended and will not be
suspended until the conclusion of the disciplinary process related to Administrative Complaint
No. 216005.

Even if Brower were suspended or disciplined, he has failed to show good cause that a
stay should be granted. “Good cause” is not defined by the commission’s administrative rules or
by the Horse Racing Act; however, Black’s Legal Dictionary defines good cause as “a
substantial reason amounting in law to a legal excuse”, or a “legally sufficient ground or reason.”
Citing the procedural history of the case, Brower has identified the basis of his request for a stay
as the possibility that ALJ Pylitt may make rulings that, in Brower’s estimation, will adversely
affect him. Not only does Brower not identify a substantial reason or sufficient grounds for his
request, he fails to identify any new information supporting his request for a stay since filing his
First Motion for Stay, which was denied by the ALJ.

CONCLUSION

Administrative law judges are “assumed to be men of conscience and intellectual
discipline, capable of judging a particular controversy fairly on the basis of its own circumstances.”
US. v. Morgan, 313 U.S. 409, 421 (1941). Judge Pylitt is entitled to the benefit of that
presumption, and Brower has done nothing to establish that it should be reversed in this case.

Furthermore, Respondent has provided no evidence supporting his second request for a stay.
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Accordingly, ALJ Pylitt’s Recommended Orders Denying Brower’s Motion to Disqualify
Administrative Law Judge Pylitt and Denying Respondent’s Second Request for Stay should be

adopted.

Respectfully submitted,

S P =
Lea Ellingwood (Atty. No. 22346-49)
INDIANA HORSE RACING
COMMISSION

1302 N. Meridian, Suite 175

Indianapolis, IN 46202

Counsel for Indiana Horse Racing
Commission Staff

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing has been served via e-mail
on the 16th day of April, 2018, addressed to:

Peter J. Sacopulos

Sacopulos, Johnson & Sacopulos
676 Ohio Street

Terre Haute, IN 47807
amodesitt@sacopulos.com
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Lea Ellingwood
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I. RESPONDENT, BOBBY BROWER'’S, BRIEF IN OPPOSITION OF‘T HE ALG%S
RECOMMENDED ORDER OF JANUARY 29, 2018 DENYING BOBBY BROWER’S
MOTION TO DISQUALIFY BERNARD PYLITT AS ADMNISTRATIVE LAW JUDGE

Respondent, Bobby Brower, (hereinafter “Brower) files his brief in opposition to the

ALJ’s Recommended Order of January 29, 2018, pursuant to the Indiana Horse Racing
Commission’s Notice of Opportunity to Present Brief and Oral Argument issued April 12, 2018,
reserving his objection relative to jurisdiction, and for the reason that having been improperly
defaulted by this ALJ and this Commission, and having a Verified Petition for Judicial Review
currently pending in the Madison Circuit Court 6, is concerned that this ALJ and this
Commission’s actions, despite their lack of jurisdiction to proceed with hearings and rulings,
may result in additional actions taken against him and, in that connection, additional prejudice
and bias toward him. Therefore, Brower files this brief asserting that ALJ Pylitt had no
jurisdiction or authority to issue the recommended order. He also reserves, and in no way waives,
his right to argue and assert his position with regard to the ALJ and the Indiana Horse Racing

Commission’s lack of jurisdiction in this matter while he has pending a Verified Petition for
Judicial Review before an Indiana trial court.

Respondent, Brower, reminds the Commission that the Madison Circuit Court 6 denied
the IHRC”s Motion to Dismiss and, in doing so, remanded this matter to the IHRC not to ALJ
Bernard Pylitt (a true and exact copy of the Madison Circuit Court 6’s Order of July 28, 2017, is
attached hereto, made a part hereof, and marked as Exhibit “A”). 1.C. 4-21.5-3-9 requires the
agency’s ultimate authority to appoint an ALJ. That was not and has not been done subsequent to
Mr. Brower’s case being sent back to the [HRC on remand. Instead, and contrary to I.C. 4-21.5-
3-9, the IHRC Staff Counsel, opposing counsel in this matter, incorrectly and inappropriately
sent a letter to ALJ Bernard Pylitt requesting he set a hearing and ALJ Pylitt, absent proper
appointment by the ultimate authority, began and continues to exercise jurisdiction in this matter.

Respondent, Brower, respectfully requests the IHRC reject that recommended order and
issue an order disqualifying Bernard Pylitt as the administrative law judge in this matter and
appoint another approved/qualified administrative law judge. Respondent incorporates by
reference his Objections to Findings of Fact, Conclusions of Law, and Recommended Order
Denying His Motion to Disqualify Administrative Law Judge as additional argument and
authority for the IHRC to reject the ALJ’s Recommended Order. A true and exact copy of the
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same is attached hereto, made a part hereof, and marked as Exhibit “A.” Further, in support of
Respondent’s position that the ALJ’s recommended order be rejected, that Bernard Pylitt be
disqualified as the administrative law judge in this matter and another approved/qualified
administrative law judge be appointed, Brower states:

Before the IHRC is a recommended order issued by the very Administrative Law Judge
that Brower seeks to have disqualified. This Commission must reject the recommended order; to
do otherwise would allow for the administrative proceeding against Brower to proceed with a
biased judge which is in derogation of his due process rights and in derogation of the AOPA,
Indiana statutory law, and Brower’s rights guaranteed and afforded him under both the Indiana
and Federal constitutions. Administrative Law Judge Pylitt is indeed biased and must be
disqualified. To reject the ALY’s recommended order, disqualify ALJ Pylitt, and appoint an
impartial and unbiased administrative law judge is the correct, fair, and proper decision.

1.C. 4-21.5-3-10 provides for the disqualification of an ALJ. Specifically, this provision
of the AQPA states, in pertinent part:

“Sec. 10. (a) Any individual serving or designated to serve
alone or with others as an administrative law judge is
subject to disqualification for:

(1) bias, prejudice, or interest in the outcome of a proceeding;

(2) failure to dispose of the subject of a proceeding in an
orderly and reasonably prompt manner after a written
request by a party;

(3) unless waived or extended with the written consent of
all parties or for good cause shown, failure to issue an order
not later than ninety (90) days after the latest of:

(A) the filing of a motion to dismiss or a motion for
summary judgment under section 23 of this chapter
that is filed after June 30, 2011;

(B) the conclusion of a hearing that begins after
June 30, 2011; or

(C) the completion of any schedule set for briefing
or for submittal of proposed findings of fact and
conclusions of law for a disposition under clauses
(A) or (B); 7or

(4) any cause for which a judge of a court may be disqualified.



Nothing in this subsection prohibits an individual who is an employee of
an agency from serving as an administrative law judge....”

(See IC 4-21.5-3-10).

Bias is defined as prejudice in favor of or against one thing, person, or group compared
with another in a way considered to be unfair. ALJ Pylitt has demonstrated bias in favor of the
state agency, the Indiana Horse Racing Commission/Indiana Horse Racing Commission Staff,
that selected and appointed him, as well as paid him, in defaulting the Respondent, Bobby
Brower, in total and disregard of his timely filed answer/response and request for heating.

Prejudice is defined as harm or injury that results or may result from some action or
judgment, The inappropriate and improper defaulting of Mr. Brower has resulted in just that; the
prejudicing, harming, and injuring of Mr. Brower by the administrative law judge in
recommending an order that was both inappropriate and improper. Mr. Brower has been harmed
and injured. He has been harmed by being prohibited from making a living as a Standardbred
trainer from March 3, 2017, to date. He has been further harmed and injured by his loss of
income, loss of clientele, loss of future earnings, and the irreparable damage to his reputation as
a Standardbred trainer. ALJ Pylitt has demonstrated both bias and prejudice against Bobby
Brower and in doing so has abused his discretion and violated IC 4-21.5-3-10(a)(1) and should
be disqualified from serving as administrative law judge in this matter.

This is because ALJ Pylitt inappropriately recommended a default judgment be entered
against Mr. Brower despite Mr. Brower having filed a timely request for hearing and a timely
answer denying the allegations against him. ALJ Pylitt was obligated to set the matter for a
hearing on the merits and proceed accordingly but did not do so. Instead, a default judgment was
inappropriately recommended and subsequently entered forcing Bobby Brower to seek and
obtain an Indiana trial court ruling that ALJ Pylitt fajled to follow the IHRC/IHRC Staff agency
rules and ordering that Bobby Brower is entitled to a hearing on the merits.

ALJ Pylitt further must be removed pursuant to IC 4-21.5-3-10(a)(4). IC 4-.21.5-3-
10(a)(4) states that an ALJ is subject to disqualification for: “any cause for which a judge of a
court may be disqualified.” (See 1.C. 4-21.5-3-10(a)(4)). State court judges are required and the
Indiana tria] court rules mandate that a party that timely files a responsive pleading is entitled to
a hearing. If a judge would have abused his/her discretion, as did ALJ Pylitt, and defaulted a
party that had timely answered a Complaint, that Judge would be subject to disqualification.

ALJ Pylitt failed to accord Mr. Brower’s answer its true meaning—that being a request for
hearing. ALJ Pylitt incorrectly and inappropriately failed to follow “the agency’s own rules” as
correctly stated by Judge Dudley. The ALJ failed to follow the agency’s rules in that he
inappropriately, incorrectly, and prejudicially applied the rules in favor of the Indiana Horse
Racing Commission/Indiana Horse Racing Commission Staff and against Brower,

A review of Indiana case law, being those cases decided and reported by the Indiana
Court of Appeals and the Indiana Supreme Court, reveal no decisions where a party has been
defaulted having timely filed a responsive pleading, In short, no litigant in the history of Indiana
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case law has been defaulted or recommended to be defaulted having timely filed a request for
hearing/answer/responsive pleading, Any judge that would do so would be recommending or
acting contrary to state law and in violation to both state and federal constititionally guaranteed
rights and would be subject to disqualification pursuant to [C 4-21.5-3-10(a)(4). ALJ Pylitt
having done so, is subject to being and should be disqualified as ALJ in this matter.

On November 29, 2017, a Pre-Hearing Conference to schedule deadlines was conducted
by ALJ Pylitt in this matter at the request of the IHRC’s counsel, Leah Ellingwood. During said
hearing, Brower’s counsel, Peter J. Sacopulos and Greg Carter, clearly stated to ALJ Pylitt that
said hearing was not requested by Brower and was inappropriate because ALJ Pylitt had not
been appointed by the agency’s ultimate authority, the Indiana Horse Race Commission, as
required by I.C. 4-21.5-3-9. Whereas he may have been appointed for the initial action against
Brower, that matter was concluded upon the wrongful and inappropriate entry of the Default
Judgment against Brower, and subsequently presented for judicial review in the trial court. Once
the trial court made its determination that Brower was entitled to a hearing and remanded same
to the THRC, the IHRC was then required to appoint an Administrative Law Judge. As of the
date of this motion, the Indiana Horse Racing Commission has not appointed an ALJ.

Nevertheless, ALJ Pylitt proceeded with said hearing, setting deadlines and issuing a Pre-
Conference Order. Said Order does not address if or how ALJ Pylitt was appointed or could
assume jurisdiction. Further, within said Order, ALJ Pylitt exceeded his authority in a manner
adverse to Bobby Brower thereby exercising additional bias and prejudice against Brower.
Specifically, in said Order ALJ Pylitt states, “...If Mr. Brower fails to attend the scheduled
hearing or cooperate during discovery, he may be held in default...” This language supercedes
the language in 1.C. 4-21.5-3-24 by adding a basis for default. This is inappropriate and further
demonstrates bias and prejudice against Bobby Brower.

Prior to the November 29, 2017, hearing, Brower had not filed a Motion to Disqualify.
However, ALJ Pylitt included in the Prehearing Scheduling Order statements as to a Motion to
Disqualify that has not yet been filed. Those statements are self-serving and biased against Mr.
Brower. Disqualification pursuant to 1.C. 4-21.5-3-10 was not an issue of the Pre-Hearing
Conference. Further, ALJ Pylitt’s statement in the Order of November 29, 2017, that Brower’s
counsel: “...refused to provide any specific reason or evidence to support his claim that the ALJ
is prejudiced or biased which would require his being disqualified...” is inappropriate and
incorrectly implies that Mr. Brower has no basis for 2 Motion to Disqualify. This is incorrect.

ALJ Pylitt omits from the Relevant Procedural History of his own Order of March 21,
2018, that he allowed Brower fifteen (15) days to file his written exceptions to the Findings of
Fact, Conclusions of Law, and Recommended Order Denying Bobby Brower’s Motion to
Disqualify Bernard Pylitt as Administrative Law Judge of January 29, 2018. This is both
significant and serious. It is so because the Order allowed Brower fifteen (15) days to file his
exceptions and because Brower timely filed the same. For this ALJ to issue an Order allowing
the Respondent fifteen (15) days to so respond and then omit, ignore, and exclude that very
Order, thereby suggesting a different timeline, is further example and evidence of his bias and
prejudice against Brower and reason that he should be disqualified from serving as ALJ in this
matter.



Over Brower’s objections, and despite Brower having filed a Verified Petition for
Judicial Review that is pending before the Madison Circuit Court 6, the ALJ, that is the subject
of the motion to disqualify by way of Brower’s pending Verified Petition for Judicial Review,
issued rulings as to discovery issues as well as other matters all as set forth in the ALJ’s Order of
April 6, 2018. This order is further evidence and example of the prejudice and bias Brower is
continuing to experience. The Administrative Law Judge continues, over Brower’s continued
objection(s), to make rulings and schedule hearings. Brower has been, is, and continues to be
subject to irreparable harm, being forced, over his objections and pending Verified Petition for
Judicial Review of his Motion to Disqualify this very ALJ, to have his case proceed without
being afforded a ruling on his pending Verified Petition for Judicial Review that has as its basis a
motion to disqualify the presiding administrative law judge

The HIRC presently has at least four ALJs it has selected, approved and assigns matters,
The IHRC/IHRC Staff has sole control over the selection and compensation of the ALJ
appointed. This leads to inherent conflict. If the evidence against Mr. Brower is compelling and
the witnesses” testimony so convincingly in favor of the IHRC Staff, the result of a hearing on
the merits will presumably result in the same outcome/result regardless of the ALJ assigned. Mr.
Brower has been improperly defaulted by ALJ Pylitt and most recently received an order for the
same ALJ inappropriately and without authority expanding the terms by which he may be
defaulted. Obviously, an issue to which Bobby Brower is sensitive having been improperly
defaulted without a hearing on the merits. Bias and prejudice against Mr. Brower by ALJ Pylitt is
clear, The THRC has other ALJs it has selected, approved, retained, etc., that it may assign to
hear this matter/dispute.

For all the above reasons, ALJ Bernard Pylitt should be disqualified as administrative law
judge in this matter, and one of the other Indiana Horse Racing Commission approved/qualified
ALJs appointed to preside over this matter.

IL. RESPONDENT, BOBBY BROWER’S, BRIEF IN OPPOSITION OF THE ALJ’S

RECOMMENDED ORDER OF MARCH 21, 2018 DENYING BROWER’S SECOND

MOTION FOR STAY OF PROCEEDINGS AND ORDER DENYING MOTION TO
CONTINUE HEARING

Respondent, Bobby Brower, (hereinafter “Brower) files his brief in opposition to the
ALT’s Recommended Order of March 21, 2018, pursuant to the Indiana Horse Racing
Commission’s Notice of Opportunity to Present Brief and Oral Argument issued April 12, 2018,
reserving his objection relative to jurisdiction, and for the reason that having been improperly
defaulted by this ALJ and this Commission, and having a Verified Petition for Judicial Review
currenily pending in the Madison Circuit Court 6, is concemned that this ALJ and this
Commission’s actions, despite their lack of jurisdiction to proceed with hearings and rulings,
may result in additional actions taken against him and, in that connection, additional prejudice
and bias toward him, Therefore, Brower files this brief asserting that ALJ Pylitt had no
jurisdiction or authority to issue the recommended order and reserving, and in no way waiving,
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his right to argue and assert his position with regard to the ALJ and the Indiana Horse Racing
Commiission’s lack of jurisdiction in this matter while he has pending a Verified Petition for
Judicial Review before an Indiana trial court.

Brower further objects to the ALI’s Recommended Order of March 21, 2018 for the
reason that its effect is to frustrate and defeat Brower’s motion to have him disqualified.
Integrity, fairness, and equality all demand that Brower receive a final determination as to his
Motion to Disqualify Administrative Law Judge that is pending, by way of his Verified Petition
for Judicial Review, before the Madison Circuit Court 6 in advance of the hearing/trial presently
scheduled for May 14™ and 15%, 2018. The IHRC’s failure and/or refusal to rule on Brower’s
Objections to Findings of Fact, Conclusions of Law and Recommended Order Denying His
Motion to Disqualify Administrative Law Judge within the thirty (30) days allowed pursuant to
1.C. 4-21.5-3-9(d), resulted in Brower timely seeking review by way of his pending Verified
Petition for Judicial Review.

Respondent, Brower, respectfully requests the IHRC reject ALJ Pylitt’s Recommended
Order of March 21, 2018, and issue an order continuing the final hearing in this matter until such
time as a decision has been made on his Petition for Judicial Review that is presently pending in
Madison Circuit Court 6. Respondent incorporates by reference his Exceptions to the
Recommended Order Denying His Second Motion for Stay of Proceedings and Order Denying
Motion to Continue Hearing as additional argument and authority for the IHRC to reject the
ALJ’s Recommended Order of March 21, 2018. A true and exact copy of the same is attached
hereto, made a part hereof, and marked as Exhibit “B.” Further, in support of Respondent’s
position that the ALY’s recommended order be rejected and an order issued continuing the final
hearing in this matter until such time as a decision has been made on his pending Petition for
Judicial Review, Brower states:

In his Recommended Order of March 21, 2018, ALJ Pylitt puts forth an incorrect position
that he (Brower) has: “...failed to offer any explanation or reason how or why he would be
prejudiced....” A review of the record of proceedings in Mr. Brower’s case, including the
improper default judgment recommended by this ALJ that resulted in his improper exclusion
from Indiana racing for an entire season, and Mr. Brower’s exceptions to the Relevant
Procedural History set forth in his Exceptions to the Recommended Order Denying His Second
Motion for Stay of Proceedings and Order Denying Motion to Continue Hearing (see Exhibit
“B”) offer a multitude of explanations and reasons why he has been and continues to be the
subject of bias and prejudice by this ALIJ, explanation and reason why this ALJ should be
disqualified, and explanation and reason why Mr. Brower’s Motion for Stay of Proceedings,
pending a decision by the Madison Circuit Court on his Petition for Judicial Review, should be
granted.

Respondent, Brower’s, Motion to Continue Hearing does provide for and set forth an
unusual circumstance. That unusual circumstance is Brower’s pending Petition for Judicial
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Review which has as its basis his motion to disqualify the very administrative law judge that has
denied the motions he has filed, to date, and that has incorrectly and improperly recommended
he be defaulted after having timely filed a responsive pleading and that further recommended a
career-ending penalty be imposed that consisted of a fifteen (15) year suspension and a $40,000
fine absent any testimony and/or any evidence. All of that is unusual-—very unusual. It also
constitutes meritorious grounds for the continuance sought by Brower that has been denied and
evidences further and additional evidence of bias and prejudice against Respondent, Brower.

In the Recommended Order of March 21, 2018, ALJ Pylitt stated that Brower’s timely
filed Verified Petition for Judicial Review “...does not render moot Brower’s Second Motion to
Stay....” Pursuant to L.C. 4-21.5-3-9(d), the IHRC failed or refused to timely rule on Brower’s
Objections to Findings of Fact, Conclusions of Law and Recommended Order Denying His
Motion to Disqualify Administrative Law Judge resulting in Brower’s Motion to Disqualify
Administrative Law Judge being ripe for judicial review. The timely filing of Brower’s Verified
Petition for Judicial Review places jurisdiction with the Indiana trial court. As such, Brower’s
Second Motion for Stay is moot for the reason that the ALJ and the Indiana Horse Racing
Commission are without jurisdiction or authority to rule on the same.

This Commission is charged and tasked with maintaining integrity in Indiana horse
racing. To do so requires that the administrative process be one that maintains integrity. This has
not been the case regarding Brower. The focus of these administrative proceedings should be and
is required to be on the licensee, his actions, the alleged violations, and the evidence and
testimony relative to those allegations of wrongdoing. The focus in this matter has shifted from
Mr. Brower to an ALJ that improperly defaunlted Brower and has issued an order and deadline
that Brower allegedly is not to rely on, as well as other prejudicial and biased rulings. Brower,
like all licensees before this Commission, is entitled to a fair and impartial hearing before a fair
and impartial ALJ and to have his case proceed through an administrative process that has, at its
core, integrity,

Respectfully submitted,

SACOPULOS, JOHNSON & SACOPULOS
676 Ohio Street
Terre Haute, IN 47807

Peter J. f p los, #14403-84
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STATE OF INDIANA "IN THE MADISON CIRCUIT COURT

SS: DIVISION 6
COUNTY OF MADISON
2017 TERM
BOBBY BROWER
Plaintiff CAUSE NO. 48C06-1703-MI-279
VS.

INDIANA HORSE RACING COMMISSION,
INDIANA HORSE RACING COMMISSION
STAFF

Defendants

ORDER DENYING DEFENDANTS” MOTION TO DISMISS

The parties appeared in person and by counsel on June 16, 2017, for a hearing on
Defendants, Indiana Horse Racing Commission and Indiana Horse Racing Commission
Staff’s (collectively “IHRC"), Motion to Dismiss. The parties fully briefed the issue.

The issue is whether this court has jurisdiction to hear plaintiff, Bobby Brower’s
(“Brower”), Petition for Judicial Review. Brower is a horse trainer licensed by the State
of Indiana and subject to administrative oversight by IHRC. On November 4, 2016, the
THRC filed an administrative complaint pursuant to 71 JAC 10-3-20 against Brower
alleging he mistreated a horse. Brower received the administrative complaint on
November 16, 2016. 71 IAC 10-3-20 requires a licensee to request a hearing within
twenty (20) days if he wishes to contest the administrative complaint. The language of
71 IAC 10-3-20(d) reads:

(d) Not later than the twentieth day after the date on which the executive
director delivers or sends the administrative complaint, the person
charged may make a written request for a hearing or may remit the
amount of the administrative penalty to the commission. Failure to
request a hearing or to remit the amount of the administrative penalty
within the period prescribed by this subsection results in a waiver of a
right to a hearing on the administrative penalty as well as any right to
judicial review. If the person charged requests a hearing, the hearing shall
be conducted in the same manner as other hearings conducted by the
commission pursuant to this article.

The administrative code covering the IHRC does not provide a specific form for making
a written request for a hearing.
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Order Denying Motlon to Dism/ss

Ui




BROWER V IHRC CAUSE NO. 48C06-1703-M1-279

Brower, through his attorney, filed an answer on November 29, 2016, pursuant to
71 IAC 10-3-21. This filing is within twenty (20) days of Brower’s receipt of the
administrative complaint. 71 IAC 10-3-21 is titled “Settlement Procedures”. Brower
followed the requirements of §21 and not §20. If the ITHRC filed an administrative
complaint pursuant to 71 IAC 10-3-21, then the licensee shall file an answer within
twenty (20) days of service of the complaint. Following the filing of an answer, the
parties can enter into a settlernent agreement. If a settlement agreement is not reached,
then an administrative complaint may be filed under 71 IAC 10-3-20.

The twenty (20} day window expired on December 6, 2016, and Brower filed a
written request for hearing on December 7, 2016. Pursuant to the IHRC's administrative
procedures, it filed a Notice of Proposed Default against Brower on December 16, 2016,
because he failed to file a written request for hearing in the allotted time. Brower filed
his objection to the Notice of Proposed Default on December 21, 2016. The assigned
administrative law judge on January 3, 2017, recommended to the ITHRC that it find
Brower in default. Brower filed his objection to the administrative law judge’s
recommendation on January 12, 2017, The IHRC voted on March 7, 2017, and issued its
final order finding Brower in default on March 14, 2017. Brower filed this case seeking
judicial review of a final agency action on March 31, 2017.

LC. 4-21.5-3-24 governs the process engaged in by the parties. The statute in full
reads: )

(a) At any stage of a proceeding, if a party fails to:

(1) satisfy the requirements of section 7(a) [IC 4-21.5-3-7(a)] of this chapter;
(2) file a responsive pleading required by statute or rule;

(3) attend or participate in a prehearing conference, hearing, or other stage
of the proceeding; or

(4) take action on a matter for a period of sixty (60) days, if the party is
responsible for taking the action;

the administrative law judge may serve upon all parties written notice of a
proposed default or dismissal order, including a statement of the grounds.

(b) Within seven (7) days after service of a proposed default or dismissal order,
the party against whom it was issued may file a written motion requesting that
the proposed default order not be imposed and stating the grounds relied upon.
During the time within which a party may file a written motion under this
subsection, the administrative law judge may adjourn the proceedings or
conduct them without the participation of the party against whom a proposed



BROWER V IHRC CAUSE NO. 48C06-1703-MI-279

default order was issued, having due regard for the interest of justice and the
orderly and prompt conduct of the proceedings.

(c) If the party has failed to file a written motion under subsection (b), the
administrative law judge shall issue the default or dismissal order. If the party
has filed a written motion under subsection (b), the administrative law judge
may either enter the order or refuse to enter the order.

(d) After issuing a default order, the administrative law judge shall conduct any
further proceedings necessary to complete the proceeding without the
participation of the party in default and shall determine all issues in the
adjudication, including those affecting the defaulting party. The administrative
law judge may conduct proceedings in accordance with section 23 [1C 4-21.5-3-
23] of this chapter to resolve any issue of fact.

1.C, 4-21.5-3-24 requires one of four triggers prior to an agency seeking a default
judgment. Subsection (a)(1) covers personnel actions in the State’s Civil Service System
and is inapplicable here. Subsection (a)(2) authorizes an agency to seek a default when a
party fails to file a responsive pleading. This is the subsection at issue in this case.
Subsections (a)(3) and (a)(4) are not implicated by the facts of this case.

The IHRC defines a “pleading” as:

(a) Pleadings filed with the commission include the following:

(1) Appeals

(2) Applications

(3) Answers

{(4) Complaints

(5) Exceptions

(6) Replies

(7) Motions
Regardless of an error in designation, a pleading shall be accorded its true
status in the proceeding in which it is filed.

71 IAC 10-3-3. The IHRC does not define a request for a hearing. The IHRC does
differentiate between an answer and a request for hearing. Id. It does recognize that one
is a pleading and the other is not. The court’s analysis can stop at this point because the
JHR(s action contravenes 1.C. 4-21.5-3-24(a). Brower never failed to file a “responsive
pleading required by statute or rule” and as such, the IHRC cannot meet its burden that
its procedures conform to the statutory mandate.

In further support of the court’s conclusion are the IHRC’s own rules. Even if the
court was persuaded that a request for hearing is a required pleading, Brower’s answer

3



BROWER V IHRC CAUSE NO. 48C06-1703-MI-279

clearly disputed the IHRC's allegations. The THRC tells its licensees “regardless of an
error in designation, a pleading shall be accorded its true status in the proceeding in
which it was filed.” 71 IAC 10-3-3(a). While Brower’s document is titled, “ Answer” its
substance told the THRC that he wished to contest the proposed fine and suspension.”
The THRC must follow its own rules and accord Brower's “ Answer” its true status asa
timely request for a hearing. The court finds that Brower timely responded to IHRC's
complaint. The parties are to contact the court to set a pretrial conference date to

address the remaining issues of Brower’s request to stay IHRC's suspension and his
request to remand the case to the IHRC.

All of which is so ordered, this 255 day of July, 2017.

The Honorable Mark D_u_dl'e}r,'I i,
Madisen Circuit Court No. 6% ¢0U NT}fg'f
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STATE OF INDIANA
INDIANA HORSE RACING COMMISSION

2018 TERM
Re:  Bobby Brower ’ ADMINISTRATIVE COMPLAINT NO.
7281 S 400 W 216005

Muncie, In 47302

Respondent, Bobby Brower, by counsel, Peter J. Sacopulos, pursuant to IC 4-21.5-3-29
respectfully submits his Objections and Exceptions to the ALJ’s proposed Findings of Fact,
Conclusions of Law, and Recommended Order of January 29, 2018 denying Mr, Brower’s
Motion to Disqualify Administrative Law Judge. In support of Respondent, Brower’s, Verified
Objections and Exceptions set forth herein, Respondent, Brower, states:

said Order entztied “Rclevani Pioced ural Hlstom

I. The ALJ, in his recitation of the facts and circumstances surrounding Respondent,
Brower’s, filing to disqualify him as Administrative Law Judge, begins with a
statement that requires clarification for purposes of accuracy, ALJ Pylitt states that
Mr. Brower “emailed” the subject Motion to Disqualify on January 4, 2018, In
fact, Mr. Brower properly filed said motion.

This is significant because the scheduling Order issued by ALJ Pylitt, dated
November 29, 2017, is reflective of the bias and prejudice Brower has and will
continue to face if Bernard Pylitt is not disqualified and removed as the
Administrative Law Judge in this matter. Specifically, regarding service, it is
required that both mailed/hard copies be filed with the THRC while on the same
date service be perfected by email to the Administrative Law Judge and counsel.
This is not an issue for the IHRC Staff Counsel that simply walks across the office
and file stamps all THRC Staff filings and then makes a return trip across the room
to a desk where a button is pushed perfecting electronic service, via email, It is
another story for Mr. Brower. It is an issue for Mr. Brower. He has and continues
to be required to either physically deliver the hard copy of each filing to the
IHRC’s office in Indianapolis, making the trip from either Anderson to
Indianapolis or Terre Haute to Indianapolis, or, alternatively, incurring an
additional cost to send his filings, via Federal Express, with a tracking feature to




assure mid-day deadlines that are established for filing and, upon confirmation of
delivery, serving the pleadings electronically by way of email to opposing counsel
and to the ALJ. This discrepancy in the time, cost and effort to file documents
with the THRC in this case has resulted and continues to result in bias and
prejudice and cost to Mr. Brower, all as a direct of the ALJ’s Order of 11/29/17.
Had, instead, the ALJ simply referred to Indiana Trial Rule 5 and allowed
electronic filing, as most county court systems, administrative agencies and our
Indiana Court of Appeals accept and honor, this bias and prejudice would not
have been and continued to be visited upon Mr, Brower.

Next, the Administrative Law Judge incorrectly states that Mr. Brower’s claims of
bias and prejudice are shown only by the Recommended Order of Default
Judgment, That is incorrect. In fact, Mr. Brower’s claims prejudice and bias not
only by way of his Recommended Order, which the Madison Circuit Court 6
found to be in error, but also by way of his failure to follow defined rules, by the
ALJT's failure to recognize and exercise discretion, by the ALY’s failure to assign
and afford Mr. Brower's timely Answer its true meaning-a request for hearing, by
the ALJ’s expanding, beyond the parameters of the rule of law and his authority,
the bases by which Mr. Brower may be subject to default while not equally
expanding the grounds by which the IHRC/IHRC Staff’s Administrative
Complaint may be subject to dismissal, and by this ALJ’s repeated denials of all
motions and requests filed by and on behalf of Mr. Brower while, to the contrary,
granting and accommodating all requests made by and on behalf of the IHRC
Staff. ALJ Pylitt’s bias and prejudice as to Mr. Brower is clear,

Next, this Administrative Law Judge takes issue, incorrectly, with Mr. Brower’s
position that be (the Administrative Law Judge) failed to follow the IHRC rules.
Mr. Brower’s position is substantiated by a review of the Madison Circuit Court
6's Order. In that Order the Honorable Mark Dudley states that the Indiana Horse
Racing Commission (this ALJ) failed to follow the IHRC rules by disregarding
Mr. Brower’s timely filed responsive pleading and failing to give it proper status.
This failure, on the part of the ALJ, resulted in a biased and prejudicial
recommended order.

The ALJ also seems to argue that he was not the cause of Mr, Brower being
excluded from the 2017 racing season and, alternatively, that it was the mistake of
the Indiana Horse Racing Commission, If is a disingenuous argument advanced by
the Administrative Law Judge to say he is without fault or cause for the failure of
this agency to properly follow the rules that lead to the severe and ongoing
economic hardship visited upon Mr. Brower by a failure to follow the IHRC rules.
It is well known that the IHRC routinely grants/approves the Recommended Order
of the ALJs, It was this ALY’s recommended order, in error, that on judicial
review was found not to be only erroneous but contrary to the THRC’s own rules,



which it had not followed. The result of which was Bobby Brower being excluded
from the Indiana racing program for the 2017 racing season and, because of
reciprocity, being excluded from racing in general for that racing season.

Next, this ALJ attempts to deflect his error and failure to follow the IHRC rules.
His attempt is to deflect the error of having recommended Mt. Brower be
defaulted from his actions to those of the Indiana Horse Racing Commission. It
must be remembered that it was the AL that failed to properly follow the Indiana
Horse Racing Commission’s rules and failed to give Bobby Brower timely filed
Answer, its proper status. Had this ALJ followed the Indiana Horse Racing
Commission’s rules, rules that he was charged to fairly and uniformly enforce, the
only proper recommended order in response to the IHRC Staff’s Motion for
Default Judgment would have been one of denial.

Further, this AL is apparently of the practice and belief that bias and prejudice
may only be visited upon a person in person or via direct communication. That, of
course, is not the case and was not the case here.

Finally, this ALJ incorrectly states that Mr, Brower offered no additional “facts”
by way of his Reply brief to show bias or prejudice. That too is incorrect:
Respondent, Brower’s, reply brief does, in fact, offer additional facts evidencing
bias and prejudice against him and his reply brief speaks for itself.

11, RESPONDENT, BOBBY BROWER'S, OBJECTIONS AND EXCEPTIONS TO THE

SECTION OF AL PYLITT'S RECOMMENDED ORDER OF JANUARY 29,7018

ENTITLED “RELEVANT PROCEDURAL HISTORY"

Respondent, Bobby Brower, objects to ALJ Pylitt’s account of the relevant procedural
history of this matter. He does so because it is both incomplete and inaccurate. This is because
Mr, Brower timely filed an Answer, pursuant to 71 IAC 10-3-21(a) denying the allegations set
forth in the IHRC Staff’s Administrative Complaint, Additionally, said history is incomplete in
that it fails to reference Respondent’s request for modification of the ALJ’s Order of November

The history presented by ALJ Pylitt is incomplete and inaccurate because it fails to
include the fact that Respondent timely filed an Answer denying the allegations set forth in the
THRC/THRC Staff’s Administrative Complaint. This is not only significant, it is astonishing
given the Order issued by the Madison Circuit Court 6, a copy of which was provided to the ALJ,
and that states this ALJ failed to follow the IHRC’s rules in improperly recommending that Mr.
Brower be defaulted. It was Mr. Brower's timely filed Answer that ALJ Pylitt ignored in
improperly recommending Mr, Brower be defaulted. ALJ Pylitt likewise ignores the fact that Mr.
Brower timely filed an Answer in his Recommended Order of January 29, 2018. This is further
evidence of the bias and prejudice that this ALJ has visited upon Mr. Brower and fatther reason



why he should be disqualified as ALJ sitting in judgment of Mr, Brower’s case.

Respondent, Bobby Brower, further objects and takes exception to this ALI"s position
that he is properly appointed, This is because 1.C. 4-21.5-3-9 requires that an ALJ be appointed
by the agency’s ultimate authority. While true that the ALJ was properly appointed by former
IHRC Chairman, Tom Weatherwax, on December 16, 2016, he was not so properly appointed
following Respondent’s successful Petition for Judicial Review and remand of this matter to the
JHRC. Upon remand to this agency (IHRC), 1.C. 4-21.5-3-9 requires appointment of an
Administrative Law Judge by its ultimate authorily. Subsequent to being remanded, opposing
counsel in this case issued a letter, dated November 16, 2017, requesting ALJ Pylitt conduct a
hearing, Opposing counsel’s letter attempting to “reappoint * (without involving the ultimate
authority) ALJ Pylitt did not and does not comply with 1.C. 4-21.5-3-9. Respondent, Bobby
Brower, therefore objects and takes exception, as he did prior to, during and afier the November
29,2017, hearing that ALJ Pylitt has been properly appointed and has authoity to rules and/or
preside over Mr. Brower's defense.

On Monday, February 5, 2018, the IHRC Staff served responses to Mr. Brower’s Request
for Production of Documents. Included in those responses and production is a letter authored by
THRC Staff General Counsel, Lea Ellingwood, to former JHRC Chairman, Tom Weatherwax,
dated December 9, 2016. This letter is significant for the reason that General Counsel, who in the
case of Mr. Brower is opposing counsel, is selecting the ALJ and requesting confirmation. A true
and exact copy of General Counsel, Ellingwood’s, letter to former Chairman Weatherwax of
December 9, 2016, is attached hereto, made a part hereof, and marked as Exhibit “A.” Given the
ALJs are appointed by the Indiana Horse Racing Commission, paid by the Indiana Horse Racing
Commission, paid by the Indiana Horse Racing Commission, retained by the Indiana Horse
Racing Commission, the selection of the ALJ by the opposing attorney seems, at the very least, a
conflict of interest for the JHRC/IHRC Staff/ALJ. Unquestionably, the selection of the ALJ by
the opposing attorney is not in the spirit of IC 4-21.5-3-9 that requires the appointment of the
ALJ by the agency’s ultimate authority. Additionally, opposing counsel’s selection of the trier of
fact, when the Respondent is not afforded the oppottunity to move for a change of ALJ, brings
into clear focus, issues of integrity and fairness. Additionally, the Indiana Horse Racing
Commission and the Indiana Horse Racing Commission Staff have historically refused and
denied requests for mediation pursuant to the Administrative Orders and Procedures Act. In
shott, the system of appointing the ALJ is biased, prejudiced and without integtity when the
opposing attorney selects the judge.

Mr, Brower further objects and takes exception with this ALY’s statement that the
undersigned counsel’s correspondence of November 20, 2017, had as its purpose finding: *...a
mutually agreeable date to reschedule the Prehearing Conference....” The purpose of said
correspondence was to inform this ALJ that the Respondent questioned his appointment and
authority to conduct the Prehearing Conference requested by opposing counsel and to advise this
ALJ of his intention of filing a Motion for Disqualification of the ALJ pursuant to L.C. 4-21.5-3-
10, a motion that Respondent, Bobby Brower, filed of record on January 4, 2018.



Additionally, Respondent, Bobby Brower, objects and takes exception to ALJ Pylitt’s
statement that: ...when asked by the AL during the Telephonic Prchearing Conference to
provide any spcclﬁc reason or evidence to support his claim that the ALJ is prejudiced or biased
which would require disqualification, counsel provided none.. ” Mr. Brower does so for two
reasons, First, for the reason that it misstates counsel’s position on this issue during the
November 29, 2017, Telephonic Prehearing Conference. The undersigned counsel was asked by
the ALY if he/they would share, at that time, the basis for Mr. Brower’s future motion to
disqualify him pursuant to 1.C. 4-21.5-3-10. The undersigned counsel advised/responded that
they elected not to discuss or share the bases for d1squa11ﬁcat10n at that time. Counsel’s position
not to share or provide a position on behalf of their client in advance of filing a motion to
disqualify does not equate to Mr, Brower not having a basis for disqualification as implied by
this ALJ in his Recommended Order of January 29, 2018. The second reason, Respondent,
Bobby Brower, takes exception and objects to such statement is that he had not, as of November
29,2017, filed his motion to disqualify ALJ Pylitt and, therefore, the same was not an issue or
ripe for discussion during the November 29, 2017, hearing,

The fact that the Administrative Law Judge chose to imply that Mr. Brower/Respondent’s
counsel did not have, as of November 29, 2017, a basis for a motion to disqualify him as
Administrative Law Judge further reflects his bias and prejudice as to Mr. Brower.

While the ALJ includes in his “relevant procedural history” counsel’s correspondence of
November 20, 2017, he omits a second and significant letter from counsel to the ALJ. A true and
exact copy of the undersigned counsel’s email to-this ALY of December 15, 2017, addressing
issues and exceptions relative to his Order of November 29, 2017 and the ALJ’s disingenuous
response are attached hereto, made a part hereof, and marked as Exhibits “B” and “C.” Counsel’s
correspondence to the ALJ of December 15, 2017 (Exhibit “B") points out issues and exceptions
Mr, Brower had/has relative to factual accuracy, concerns over the ALJ expanding, without
authority, the basis for which Respondent may be defaulted and his inappropriate comment
relative to a future motion to default. ALJ Pylitt’s response of the same date fails to address
Respondent’s written request that a nune pro tunc order be issued to reflect those inaccuracies.
Instead, the ALJ’s response to Mr. Brower was/is that his order ...remains as is....” (See Exhibif

U'CN)

Exhibits “B” and “C” are significant in showing and establishing prejudice and bias on
the part of the ALJ as to Mr. Brower for two reasons, First, it was prejudicial to the Respondent
to use an Order that contains only a portion of the “Relevant Procedural History.” The selective
omission of Exhibits “B” and “C* supports Mr, Brower’s argument that this ALJ must be
disqualified and further evidence of prejudice and bias. Secondly, the ALJ’s dismissive response,
a response that fails to address the issues raised in counsel’s correspondence of December 15,
2017, is further evidence of this ALJ’s prejudice and bias as to Brower.

Next, this Administrative Law Judge incorrectly suggests that having never personally
met ot spoken with Mr, Brower is somehow proof that he (ALJ Pylitf) is incapable of being



biased or prejudiced against Mr. Brower. That, of course, is not correct. Nor is the ALJ’s
statement that “nothing in the record” demonstrates prejudice and bias against Mr. Brower. ALJ
Pylift’s statement is extremely self-serving and it should be noted that ALJ Pylitt is paid by the
IHRC/IHRC Staff and that he (Pylitt) has an economic incentive to continue serving as ALJ in
this case. A review of the adminisirative record includes a timely filed Answer denying the
allegations set forth in the Administrative Compliant. A review of reported case law in Indiana
reveals that at no time in Indiana recorded case history has a party that timely filed a responsive
pleading has been defaulted. Contrary to this ALY’s belief that “nothing in the record” suggests
prejudice or bias, the administrative record itself is compelling evidence of just the opposite.

RELEVANT STATUTES

Respondent, Bobby Brower, has no objection to this ALJ’s recitation of the relevant
statute, that being I.C. 4-21.5-3-10.

Respondent, Bobby Brower, agrees that he was not afforded the opportunity or right to
request a change of judge. He further agrees that he bears the burden of proving this
Administrative Law Judge should be disqualified pursuant to 1.C. 4-21.5-3-10. However, he
objects to this ALJ's statement that he has offered no evidence of bias or prejudice. A review of
Respondent, Brower’s, Motion to Disqualify Administrative Law Judge and Reply Brief together
with corresponding exhibits to the same and the arguments set forth in this Petition, clearly and
convincingly show just the opposite.

FINDINGS QF FACT
1. Respondent does not object to Finding of Fact number one (1).
2. Respondent does not object to Finding of Fact number two (2).
3. Respondent, Brower, objects to Finding of Fact number three (3) for the reason

that it fails to consider and acknowledge that Respondent, Brower, had timely
filed a responsive pleading/answer and that pursuant to 71 IAC 10-3-21(a), he was
entitled to a hearing. Respondent, Brower’s, timely filed Answer does address the
merits of this case by denying the allegations against him. As such, there was
mention of the merits by way of Respondent, Brower’s, Answet and the same
occurred during ALJ Pylitt’s involvement in this matter and in advance of his
inappropriate Order recommending default of Mr, Brower,



10.
11.

12.

13.

Respondent does not object to Finding of Fact number four (4).
Respondent does not object to Finding of Fact number five (5)
Respondent does not object to Finding of Fact number six (6).

Respondent, Brower, objects to F mdmg of Fact number seven (7) for the reason
that the Honorable Mark Dudley, Judge of Madison Circuit Court 6, did
hold/state that the IHRC failed to follow its own rules and, in doing so, held that
this ALJ incorrectly and inappropriately failed to follow the IHRC’s rules by
defaulting a licensee that had timely filed a responsive pleading. Further, Judge
Dudley’s Order denying the IHRC’s Motion to Dismiss is attached hereto, made a
part hereof, and marked as Exhibit “D.” (Respondent, Brower, calls the
IHRC/Commissioner’s attention to page four (4), line 5 of said exhibit).

Respondent, Brower, objects to Finding of Fact number eight (8) for the same
reasons as set forth in his objection to the preceding Finding of Fact number seven
(7) and incorporates by reference his response and objection to the same.

Respondent, Brower, does not object to Finding of Fact nrumber nine (9).

Respondent, Brower, does not object to Finding of Fact number ten (10).
Respondent, Brower, does not object to Finding of Fact number eleven (11).

Respondent, Brower, does not object to Finding of Fact number twelve (12).

Respondent, Brower, does not object to Finding of Fact number thirteen (13).

Respondent, Brower, objects to Conclusion of Law number one (1). Respondent,
Bobby Brower both objects and takes exception to this Administrative Law
Judge’s p051tmn that he has been/is properly appointed, This is because 1.C. 4~
21.5-3-9 requires that an ALJ be appointed by the agency’s ultimate authority.
ALJ Pylitt was not properly appointed following Respondent, Brower’s,
successful Petition for Judicial Review and remand of this matter o the IHRC,
This is because the matter was remanded to the ap THRC :

Pylitt, IC 4-21.5-3-9 requires appomiment of an ALJ by the agency ] ultlmate
authority. The ultimate authority in this case is the Indiana Horse Racing
Commission and/or its Chairman, Instead of the ultimate authority, opposing
counsel issued a letter dated November 16, 2017, requesting that ALY Pylitt
conduct a hearing. That letter was not and is not a proper appointment of ALJ
Pylitt pursuant to 1.C, 4-21,5-3-9 following remand of this matter to the Indiana




Horse Racing Commission, Respondent, Bobby Brower, therefore objects and
takes exception to the position that this ALT has authority, because he has not
been properly re-appointed subsequent to the matter being remanded to the agency
by the Madison Circuit Court 6.

2, Respondent, Brower, admits that the initial appointment by way of former I[HRC
Chairman, Tom Weatherwax, dated December 16, 2016, has not; to the best of his
knowledge, been modified, withdrawn, or revoked. Respondent, Brower, does
object to the extent that Conclusion of Law number two (2) suggests that this ALJ
was properly appointed subsequent to this matter being remanded by the Madison
Circuit Court 6 to the IHRC. Respondent, Brower, incorporates by reference his
objection to Conclusion of Law number one (1),

3. Respondent, Brower, has no objection to Conclusion of Law number three (3).
4, Respondent, Brower, has no objection to Conclusion of Law number four (4).
5. Respondent, Brower, has no objection to Conclusion of Law number five (5).
6. Respondent, Brower, objects to Conclusion of Law number six (6). For his

objection to Conclusion of Law number six (6), Respondent, Brower, incorporates
his objections set forth in this petition and all of them as well as the evidence in
set forth in his Motion to Disqualify Administrative Law Judge and his Reply
Brief and all exhibits to each as well as the exhibits to this Petition.

7. 'Respondent, Brower, has no objection to Conclusion of Law number seven (7).

8. Respondent, Brower, objects to Conclusion of Law number eight (8) for the
reason that this Conclusion of Law suggests and implies that this ALJ was
properly appointed subsequent to the denial of the IHRC’s Motion to Dismiss
Respondent, Brower’s, Petition for Judicial Review and this matter being
remanded to the IHRC. Further, Respondent, Brower, incorporates by reference
his objections to Conclusions of Law numbers 2 and 6 as set forth above.

9, Respondent, Brower, does not object to Conclusion of Law number nine (9).

ULTIMATE FINDING.OF FACT

Respondent, Bobby Brower, objects to the Ultimate Finding of Fact, Respondent,
Brower’s, basis for his objection to the Ultimate Finding of Fact is the argument, evidence,
statutory provision, case law, and objections set forth in his January 4, 2018, Motion fo
Disqualify Administrative Law Judge as well as his subsequently filed Reply Brief and this
Petition for Review and Denial of ALJ Pylitt’s Recommended Order of January 29, 2018, as well



as all exthibits to the same,

The THRC has as 1ts charge promoting integrity in Indiana horse racing and faxrly and
uniformly enforcing the rules and regulations governing participants in our state’s racing
program, Integrity, fairness and impartiality are present when all steps are taken to ensure
licensees, such as Bobby Brower, are afforded a fair hearing before an unbiased frier of fact.
Participants/licensees’ rights pursuant to Indiana state law and the AOPA are an important
component to ensuring integrity in our program. The impartial and unbiased adjudication of cases
is equally critical to the integrity of the Indiana horse racing program.

Respondent, Brower, has met his burden of proof in establishing prejudice and bias on the
part of the ALJ, Bernard Pylitt should be disqualified and replaced by another IHRC-approved
and selected Administrative Law Judge. ALJ Pylitt's recommendation to default Respondent,
Brower, in the face of a timely filed Answer, his denial of Mr, Brower’s request for additional
time to serve third party discovery, his refusal to amend, correct, complete and enter a nunc pro
tune order relative to the incorrect, inaccurate, incomplete and bias scheduling order of
November 29, 2017, as evidenced by the undersigned counsel’s letter of December 15, 2017, and
ALI Pylitt’s dismissive response of December 15, 2017, his expanding the grounds and basis,
beyond Indiana law and his authority, to potentially default Mr. Brower in his Order of
November 29, 2017, his recommendation of a lifetime ban from Indiana racing (effectively all
racing) for fifteen (15) years, as well as a punitive fine of $40,000, without any evidence or any
testimony, is all evidence advaneed by Respondent, Brower, in establishing his position that the
IHRC must disqualify Bernard Pylitt and appoint, pursuant to 1.C. 4-21.5-3-9 a fair, impartial,
unbiased and unprejudicial ALJ to decide this matter.

Respectfully submitted,

SACOPULOS JOHNSON & SACOPULCS
676 Ohio Street
Terre Haute Indiana 4‘?807

¥ A
Peter J. Saqop o§\#}4403 84
ATTORNEYS/FOR RESPONDENT



-1 hereby certify that a copy of the above and foregoing has been served upon the
following counsel of record by email transmission and Certified U.S. Mail, postage prepaid, this
_F4 day of February, 2018:

Attorney Lea Ellingwood Bernard L, Pylitt

General Counsel Administrative Law Judge
Indiana Horse Racing Commission . Katz Korin Cunningham-PC
1302 North Meridian 334 North Senate Avenue
Indianapolis, IN 46202 Indianapolis, IN 46204
lellingwood@hre.in.gov: Bylitt@kkelegal.com

W%ﬂpulas
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From: oo, Lo

To: Pennyeuff, Dale L

Subjact: FW: AL} Assignments

Date: Friday, February 02, 2018 9:48:53 AM

From: Tkwx [matlto:tkwx@comeast.net]
Sent: Friday, December 09, 2016 6:46 PM
To: Ellingwood, Lea

Cc: Smith, Michael D

Subject: Re: AlJ Assignments

= This is an EXTERNAL email. Exercise caution. DO NCT open attachments or click
links from unknown senders or unexpected email. ****

Good choices , please proceed as requested.
Chairman

Sent from my iPad

On Dec 9, 2016, at 11:34 AM, Ellingwood, Lea <LEllingwood @hoc N gov> wrote;

Good merning, Tom}

| hate to bother you while you're taking care of Kay, but we need to assign an ALl to
two pending cases. Based on the schedule of each judge, we'd recommend assigning
the first {which is a complaint sgainst ; to Judge Ernie Yelton and the
second {which is a complaint against Bobby Brower} to Judge Buddy Pylitt. Canyou
confirm these assignments?

Best,
Lea

Lea Ellingwood

General Counsel

Indiana Horse Racing Commission
1302 N. Meridian St.

Suite 175

Indianapolis, IN 46202
317-233-3119

i p
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PLA

From: PLA

Sent: Friday, December 15, 2017 11:00 AM
To: 'Bernard Pylitt'

Subject: IHRC/IHRC Staff v, Bobby Brower

Dear AL Pylitt:

1 am wrlting to address issues and exceptions my client, Bobby Brower, Attorney Greg Carter and | have relative to the
Prehearing Order of November 29, 2017. 1 apologize for not addressing these issues more promptly but have been out of
my office on other business matters. These issues are:

1. Your Order states: “...Bernard L. Pylitt, was requested to conduct a prehearing conference and schedule
deadlines....” This suggests that Mr, Brower requested or jointly requested the same. That is not the
case. in fact, Mr. Brower has challenged whether you have been appointed to serve as AL In this
matter. The Madison Circuit Court remanded this matter to the Indiana Horse Racing Commission. I.C.
4-21.5-3-9 requires an Administrative Law Judge be appointed by the agency’s {IHRC) ultimate authority.
Subsequent to the trial court’s Order, no such notice of your appointment has been provided or
recelved.

2. The final paragraph of your Order adds a basis of default relative to Mr. Brower only that Is not set forth
or included in 1.C. 4-21.5-3-24, specifically, your statement Is: “...if Mr, Brower fails to attend the
scheduled hearing or cooperate during discovery, he may be heid in default....” Your statement
supersedes the statute governing default by adding a basis for default.

3. The Order does not resolve or decide the disputed Issue of whether you have properly been appolnted
and have jurisdiction over this matter. The Order summarizes Mr. Browet's position as well as that of
the Agency but stops short of setting forth why you have jurisdiction pursuant to Chapter 9 and/or
Chapter 15. My client requests clarification of this issue.

4. Mr. Brower, prior to November 28, 2017, had not filed a Motion to Disqualify. You have included, in the
Prehearing Scheduling Order statements as to a Motion to Disqualify that has not yet been filed. Those
statements are biased against Mr. Brower. Disqualification pursuant to 1.C. 4-21,5-3-10 was not an issue
of the Pre-Hearing Conference. Further, your statement that Mr. Carter: “..refused to provide any
specific reason or evidence to support his clelm that the AU Is prejudiced or biased which would require
his being disqualified...” is inappropriate and Incorrectty Implies that Mr. Brower has no basis for a
Motion to Disqualify. That Is not the case. Mr, Brower, Attorney Carter, and | take exceptlion to the same
and request that that statement be removed from the Order.

My client, Bobby Brower, respectfully requests that the Prehearing Order of November 29, 2017, be re-issued to reflect
the modifications, changes, and deletlons referenced above.

Yours Sincerely,

Peter J, Sacopulos

SACOPULOS, JOHNSON & SACOPULOS
676 Ohlo Street

Terre Haute, IN 47807

Telephone: {812) 238-2565

Facsimile: (812) 238-1945
pete_sacopulos@sacopulos.com




CONFIDENTIALITY NOTICE:

This e-mall and any attachments are confidential and may be protected by legal privilege. If you are not the intended
recipient, be aware that any disclosure, copylng, distributlon, or use of this e-mall or any attachment is prohibited, in
accordance with IRS regufations, any federal tax advice In this communication {including any attachments) Is not
intended or written to be used, and cannot be used, for the purpose of avolding penalties under the Internal Revenue
Code. Ifyou have recelved this e-mall In error, please notify us immediately by returning it to the sender and delete
this copy from your system, Thank you,



PLA

From: Bernard Pylitt <bylitt@kkclegal.com> N
Sent: Friday, December 15, 2017 1:13 PM EXHIBIT T
To: PLA

Ce: Lea Ellingwood ] . (L

Subject: | Re: IHRC/THRC Staff v. Bobby Brower

It does not appear that you copied Lea so | am including her with my response. Please refrain from any future ex parte
communications.

My Prehearing Order needs no clarification and remains as Is.

(f you intend to file a Motion to Disqualify me as ALJ In this matter, please do so without delay so the Issue may be
resolved given the pending deadlines.

On Dec 15, 2017, at 11:00 AM, PLA <pla@sacopulos.com> wrote:
Dear AL Pylitt:

| am writing to address Issues and exceptions my client, Bobby Brower, Attorney Greg Carter and | have
relative to the Prehearing Order of November 29, 2017. | apologize for not addressing these issues more
promptly but have been out of my office on other business matters. These Issues are;

1. Your Order states: “...Bernard L. Pylitt, was requested to conduct a prehearing
conference and schedule deadlines....” This suggests that Mr. Brower requested or
jointly requested the same. That Is not the case. In fact, Mr, Brower has challenged
whether you have been appolinted to serve as AU in this matter. The Madison Circuit
Court remanded this matter to the Indlana Horse Racing Commission. L.C, 4-21.5-3-9
requires an Administrative Law Judge be appointed by the agency's (IHRC) uitimate
authority. Subsequent to the trial court’s Order, no such notice of your appointment has
been provided or received.

2. The final paragraph of your Order adds a basis of default relative to Mr. Brower only
that is not set forth or included In .C. 4-21.5-3-24, specifically, your statement Is: “.If
Mr. Brower fails to attend the scheduled hearing or cooperate during discovery, he may
be held in default....” Your statement supersedes the statute governing default by
adding a basls for default.

3. The Order does not resolve or decide the disputed issue of whether you have properly
been appointed and have jurisdiction over this matter. The Order summarizes Mr.
Brower’s position as well as that of the Agency but stops short of setting forth why you
have Jurisdiction pursuant to Chapter 9 and/or Chapter 15. My client requests
clarification of this issue.

4. Mr. Brower, prlor to November 29, 2017, had not filed a Motion to Disquatify. You have
included, In the Prehearing Scheduling Order statements as to a Motlon to Disqualify
that has not yet been filed. Those statements are blased agafnst Mr. Brower.
Disqualification pursuant to 1.C, 4-21.5-3-10 was not an Issue of the Pre-Hearing
Conference. Further, your statement that Mr. Carter: “...refused to provide any specific
reason or evidence to support his claim that the AL is prejudiced or biased which would
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require his being disqualified..” Is inappropriate and incorrectly implies that Mr. Brower
has no basls for a Motion to Disqualify, That is not the case. Mr. Brower, Attorney
Carter, and | take exception to the same and request that that statement be removed
from the Order. ;

My client, Bobby Brower, respectfully requests that the Prehearing Order of Novem ber 29, 2017, be re-
tssued to reflect the modifications, changes, and deletions referenced above,

Yours Sincerely,

Peter J. Sacopulos
SACOPULOS, JOHNSON & SACOPULOS
676 Chio Street

Terre Haute, IN 47807
Telephone: (812) 238-2565
Facsimile; (812) 238-1945
pate sacopulps@sacopulos.com

CONFIDENTIALITY NOTICE:

This e-mall and any attachments are confidential and may be protected by legal privilege. Hf you are not
the intended reciplent, be aware that any disclosure, copying, distribution, or use of this e-mall or any
attachment is prohibited, In accordance with IRS regulations, any federal tax advice in this
communication (Including any attachments) Is not Intended or written to be used, and cannot be used,
for the purpose of avoiding penaltles under the Internal Revenue Code. if you have recelved this e-mail
in error, please notify us immediately by returning it to the sender and delete this copy from your
system. Thankyol.



STATE OF INDIANA "IN THE MADISON CIRCUIT COURT

55 , DIVISION 6
COUNTY OF MADISON :
2017 TERM
BOBBY BROWER
Plaintiff ) CAUSE NO. 48C06-1703-MI-279
VS.

INDIANA HORSE RACING COMMISSION,
INDIANA HORSE RACING COMMISSION
STAFF

Defendants

ORDER DENYING DEFENDANTS’ MOTION TO DISMISS

The parties appeared in person and by counsel on June 16, 2017, for a hearing on
Defendants, Indiana Horse Racing Commission and Indiana Horse Racing Commission
Staff's (collectively “IHRC"), Motion to Dismiss. The parties fully briefed the issue.

The issue is whether this court has jurisdiction to hear plaintiff, Bobby Brower's
(“Brower"), Petition for Judicial Review, Brower is a horse trainer licensed by the State
of Indiana and subject to administrative oversight by [HRC. On November 4, 2016, the
IHRC filed an administrative complaint pursuant to 71 IAC 10-3-20 against Brower
alleging he mistreated a horse. Brower received the administrative complaint on
November 16, 2016. 71 IAC 10-3-20 requires a licensee to request a hearing within
twenty (20) days if he wishes to contest the administrative complaint. The language of

71 IAC 10-3-20(d) reads:

(d) Not later than the twentieth day after the date on which the executive
director delivers or sends the administrative complaint, the person '
charged may make a written request for a hearing or may remit the
amount of the administrative penalty to the commission. Failure to
request a hearing or to remit the amount of the administrative penalty
within the period preseribed by this subsection results in a waiver of a
right to a hearing on the administrative penalty as well as any right to
judicial-review: If the person charged requests a hearing, the hearing shall
be conducted in the same manner as other hearings conducted by the
commission pursuant to this article.

The administrative code covering the IHRC does not provide a specific form for making
a written request for a hearing.

Vs i
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BROWER V IHRC CAUSE NO. 48C06-1703-MI-27%

- Brower, through his attorney, filed an answer on November 29, 2016, pursuant o
71 1AC 10-3-21. This filing is within twenty (20) days of Brower’s receipt of the
administrative complaint. 71 IAC 10-3-21 is titled “Settlement Procedures”. Brower
followed the requirements of §21 and not §20. If the THRC filed an administrative
complaint pursuant to 71 IAC 10-3-21, then the licensee shall file an answer within
twenty (20) days of service of the complaint, Following the filing of an answer, the
parties can enter into a settlement agreement. If a settlement agreement is not reached,
then an administrative complaint may be filed under 71 JAC 10-3-20.

The twenty (20) day window expired on December 6, 2016, and Brower filed a
written request for hearing on December 7, 2016, Pursuant to the THRC's administrative
procedures, it filed 2 Notice of Proposed Default against Brower on PDecember 16, 2016,
becanse he failed to file & written request for hearing in the allotted time, Brower filed
his objection to the Notice of Proposed Default on December 21, 2016. The assigned
administrative law judge on January 3, 2017, recommended to the IHRC that it find
Brower in default, Brower filed his objection to the administrative Jaw judge’s
recommendation on Jarmary 12, 2017, The IHRC voted on March 7, 2017, and issued its
final order finding Brower in default on March 14, 2017. Brower filed this case seeking

judicial review of a final agency action on March 31, 2017,

L.C. 4-21.5-3-24 governs the process engaged in by the parties. The statute in full
reads: '

(a) Atany stage of a proceeding, if a party fails to:

(1) satisfy the requiremnents of section 7(a) [IC 4-21.5-3-7(a)] of this chapter;
(2) file a responsive pleading required by statute or rule;

(3) attend or participate in a prehearing conference, hearing, or other stage
of the proceeding; or '

{4) take action on a matter for a period of sixty (60) days, if the party is
responsible for taking the action;

the administrative law judge may serve upon all parties written notice of a
proposed default or dismissal order, including a statement of the grounds.

(b) Within seven (7) days after service of a proposed default or dismissal order,
the party against whom it was issued may file a written motion requesting that
the proposed default order not be imposed and stating the grounds relied upon.
During the time within which a party may file a wxitten motion under this
subsection, the administrative law judge may adjourn the proceedings or
conduct them without the participation of the party against whom a proposed



BROWER VIHRC ) CAUSE NO. 48C06-1703-MI-279

default order was issued, having due regard for the interest of justice and the
orderly and prompt conduct of the proceedings.

(c) If the party has failed to file a written motion under subsection (b), the
administrative law judge shall issue the default or dismissal order. If the party
has filed a written motion under subsection (b), the administrative law judge
may either enter the order or refuse to enter the order.

(d) After issuing a default order, the administrative law judge shall conduct any
further proceedings necessary to compiete the proceeding without the
participation of the party in default and shall determine all issues in the
adjudication, including those affecting the defaulting party. The administrative
law judge may conduct proceedings in accordance with section 23. [1C4-21.53-
23] of this chapter to resolve any issue of fact.

1.C. 4-215-3-24 requires one of four friggers prior to an agency seeking a default
judgment. Subsection (a)(3) covers personnel actions in the State’s Civil Service System
and is inapplicable here. Subsection (a)(2) suthorizes an agency to seek a default when a
party fails to file a responsive pleading, This is the subsection at issue in this case.
Subsections (a)(3) and {a){4) are not implicated by the facts of this case.

The IHRC defines a “pleading” as:

(a) Pleadings filed with the commission include the following:

(1) Appeals

(2) Applications

(3) Answers

(4) Complaints

(5) Exceptions

(6) Replies

(7) Motions
Regardless of an error in designation, a pleading shall be accorded its true
status in the proceeding in which it is filed.

71 IAC 10-3-3. The IHRC does not define a request for a hearing. The ITHRC does
differentiate between an answer and a request for hearing. Id, It does recognize that one
is a pleading and the other is not. The court’s analysis can stop at this point because the
IHRC's action contravenes L.C. 4-21,5-3-24(a). Brower never failed to file a “responsive
pleading required by statute or rule” and as such, the IHRC cannot meet its burden that
its procedures conform to the statutory mandate.

In further support of the court’s conclusion are the IFHHRC’s own rules. Even if the
court was persuaded that a request for hearing is a required pleading, Brower’s answer

3



BROWER V IHRC CAUSE NO. 48C06-1703-MI-279

clearly disputed the IHRC's allegations. The IHRC tells its licensees “regardless of an
error in designation, a pleading shall be accorded its true status in the proceeding in
which it was filed” 71 JAC 10-3-3(2). While Browex's document is titled, “Answer” ifs
substance told the IHRC that he wished to contest the proposed fine and suspension.
The IHRC must follow its own rules and accord Brower's “ Answer” its true status as a
timely request for a hearing, The court finds that Brower timely responded to IHRC's
complaint. The parties are to contact the court to set a pretrial conference date to
address the remaining isstes of Brower's request to stay IHRC's suspension and his
request to remand the case to the THRC.

All of which is so ordered, this 265 day of July, 2017.

The Honorable Mark Dudley, I@f Hig
Madison Circuit Court No. 6\ GOUNTY %4,
::S‘%O??i AT 9’@0’\&'
Copies to: &S ", %"
Peter Sacopulos {8
John Shanks %
Robin Babbitt




STATE OF INDIANA
INDIANA HORSE RACING COMMISSION

2018 TERM
Re:  Bobby Brower ADMINISTRATIVE COMPLAINT NO.
7281 S 400 W 216005

Muncie, In 47302

‘RESPONDENT, BOBBY BROWER'S, EXCEPTIONS TO THE RECOMMENDED
ORDER DENYING HIS SECOND MOTION FOR STAY OF PROCEEDINGS AND
ORDER DENYING MOTION TO CONTINUE HEARING

Respondent, Bobby Brower (hereinafter “Brower”), by counsel, Peter J. Sacopulos,
pursuant to and in compliance with ALJ Pylitt’s Order of March 21, 2018, timely submits and
files his written exceptions to the Recommended Order Denying His Second Motion for Stay of
Proceedings and Order Denying Motion to Continue Hearing and states as follows:

I. The Recommended Order of March 21, 2018, Was' Issue(l Subsequent to
Respondent, Bobby Brower,. Filing a Verified Petition for Judicial Review That is I’endmg
Before the Madison Circuit Court 6. Upon Brower’s Filing of his Verified Petition for

Judlcial Review, Jurisdiction of this Maiter Shifted from Administrative Law Judge
litt/the Indiana Horse Racing Commission to the Indiana Trial Court, The AL s
Recemmended Order of March 21, 2018, Was Renéeredllssued Withoﬁt Authority or
Authorization.

Respondent, Brower, files his Exceptions to the Recommended Order of March 21, 2018,
reserving his objection relative to jurisdiction, and for the reason that having been improperly
defaulted by this ALY and this Commission, is concerned that this ALY and this Commission’s
actions, despite their lack of jurisdiction to proceed with hearings and rulings, may result in
additional actions taken against him and, in that connection, additional prejudice and bias toward
him. Therefore, Brower files these Exceptions asserting that ALJ Pylitt had no jurisdiction or
authority to enter the same reserving, and in no way waiving, his right to argue and asseit his
position with regard to the ALJ and the Indiana Horse Racing Commission’s lack of jurisdiction
in this matter while he has pending a Verified Petition for Judicial Review before an Indiana trial
court,

Brower further objects to the AL)’s Recommended Order for the reason that its effect is
to frustrate and defeat Brower’s motion to have him disqualified. Integrity, fairness, and equality
all demand that Brower receive a final determination as to his Motion to Disqualify
Administrative Law Judge that is pending, by way of his Verified Petition for Judicial Review,
before the Madison Circuit Court 6 in advance of the hearing/trial presently scheduled for April
24™ and 25%, 2018. The IHRC’s failure and/or refusal to rule on Brower's Objections to Findings
of Fact, Conclusions of Law and Recommended Order Denying His Motion to Disqualify
Administrative Law Judge has, pursuant to I.C. 4-21.5-3-9(d), resulted in Brower timely seeking
review by way of his pending Verified Petition for Judicial Review.




IL Exceptions fo the “Relevant Procedural History” Section of the Recommended
Order Denying Second Motion 'to Stay of Proceeding and Order Dcnymg Motion to
Continue Hearing,

Respondent, Brower, agrees with the Relevant Procedural History set forth in the first
three (3) thetorical paragraphs of this section and, specifically, that procedural history that
purpotts to cover the period of November 4, 2016, to March 7, 2017.

Brower agrees that he timely filed a Verified Petition for Judicial Review with the
Madison Circuit Court 6 on April 4, 2017. However, the Relevant Procedural History fails to
include that the IHRC filed a Motion to Dismiss Brower’s Verified Petition for Judicial Review
and that the same was DENIED. A true and exact copy of the Honorable Mark Dudley’s Order
of Tuly 28, 2017, DENYING the ITHRC’s Motion to Dismiss is attached hereto, made a part
hereof, and marked as Exhibit “A,” It was only after Brower was successful in opposing the
THRC’s Motion to Dismiss, that the “Agreed Entry” was reached and entered.

Brower agrees that pursuant to the Agreed Entry of October 17, 2017, this matter was:

...temiandéd to the THRC....” Brower disagrees and takes exception with the ALJ and the
IHRC/IHRC Staff’s position ﬂxat ALJ Pylitt was properly appointed, upon remand, and that he
has authority to sit in judgment of this cause. This is because this matter was remanded by the
trial court to the Indiana Horse Racing Commission, not to ALJ Pylitt, Despite having been
remanded to the THRC, pursuant to L.C. 4-21.5-3-9(a), that requires appointment by the ultimate
authority, there was no appointment of ALJ Pylitt upon remand. Instead, opposing counsel, an
employee for the Indiana Horse Racing Commission Staff, simply requested that the former ALJ
re-engage in the process. In fact, ALJ Pylitt states this in his Relevant Procedural History when
he states that he was “requested by counsel for the IHRC” to re-engage.

1.C. 4-21,5-3-9(a) requires the ultimate authority, the Indiana Horse Racing Commission,
not opposing counsel, to appoint an ALJ. The trial court Order, via the October 17,201 7, Agreed
Entry, remands the matter to the IHRC and not to ALJ Pylitt. As such, the IHRC was required to
appoint an ALJ. This has not been done and, as such, Brower has and continues to challenge ALJ
Pylitt and the THRC Staff’s position that he has been properly appointed and has authority over
this matter,

Brower also takes exception to the Relevant Procedural History in that it inaccurately and
incorrectly suggests that the time expired between the alleged incident of August 18, 2016, and
the currently scheduled hearing was/is the result of his actions. That is not the case.

The delay that has resulted in Brower’s exclusion from Indiana racing and his ability to
earn a living was/is the result of the Indiana Horse Racing Commission/Indiana Horse Racing
Commission Staff’s improper seeking and entry of a default judgment after Brower had timely
filed an Answer denying the material allegations set forth in the Administrative Complaint, This
resutted in Brower incurring not only exclusion from Indiana racing (and because of reciprocity,
racing in other jurisdictions) but considerable expense in filing and pursuing a successful
Verified Petition for Judicial Review. For almost “two years”, as stated in the Recommended
Order that is the subject of these exceptions, and specifically on page three (3) at line two (2),
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Brower has sought a hearing on the merits to be conducted by an impartial and fair
administrative law judge. His efforts, thus far, are continuing and ongoing,

Brower further takes exception with the relevant procedural history that suggests,
incorrectly, that there are not “unusual circumstances” that meet the requirements of a stay.
Certainly, there are. Brower has pending a Verified Petition for Judicial Review to remove the
very administrative law judge that recommended, incorrectly and improperly, his default and
issued a career-ending penalty, that having been fifteen (15) years and a $40,000 fine, without
any testimony or evidence. '

It is further an “unusual circumstance” that this ALJ recommended Brower be defaulted
when, in the history of Indiana recorded case law, civil and administrative, no party
defendant/respondent/licensee has been defaulted when he/she/or it timely filed a responsive
pleading. Additionally, it is unusual that an ALJ not properly appointed, continues to sit in
judgment and make rulings when there is pending a motion to disqualify him and said motion is
pending before an Indiana trial court in the form of a Verified Petition for Judicial Review. It is
not only unusual, it is improper not to stay the proceedings until there is a determination of such
a petition.

Brower further takes exception to this ALJ’s position/opinion in the Relevant Procedural
History that implies Brower’s delay of thirty-five (35) days in filing a motion to disqualify
delayed the process. It did not, In fact, the issue of the ALJ’s disqualification was not a proper
issue for review or discussion dwring the November 29, 2017, Pre-Hearing Conference, Even
assuming, arguendo, that Brower immediately filed his Motion to Disqualify Administrative Law
Judge on the date of that hearing, November 29, 2017, there would not have been adequate time
for the THRC Staff to respond, Brower to reply, the ALJ to issue a Recommended Order, Brower
to file his Exceptions and request for review, the IHRC to issue Notice of Opportunity to Present
Briefs, and Brower and the IHRC Staff to prepare and file briefs, all in advance of a Commission
meeting that occurred one (1) week following the Prehearing Conference of November 29, 2017,
! Therefore, the ALYs opinion that Brower’s January 4, 2018, filing of his Motion to Disqualify
Administrative Law Judge somehow delayed the proceedings, is not only incorrect, it is further
evidence of this ALJ’s bias and prejudice towards Bobby Brower and further evidence that this
ALJ should be disqualified.

Brower further takes exception to the ALJ’s Relevant Procedural History and specifically
the ALJ’s statement: “...a review of the Minutes of the ITHRC December 6, 2017 meeting, as
posted on its website, indicates that no objection to ALJ Pylitt continuing to serve as the ALJ
was raised by Brower during that meeting..,.” This statement offered, apparently, to suggest
waiver, is misleading and further evidence of the continued and ongoing prejudice and bias
shown by this ALJ as to Respondent, Brower, This is because of the following:

(1) This assumes, incorrectly, that Respondent, Brower, and/or his counsel were
permitted to address the IHRC during its December 6, 2017, meeting. That is not the

1 The December 6, 2017, meeting of the Indiana Horse Racing Commisston was the most recent and fast meeting
held by the IHRC as of this date. Further, as of this date, the IHRC has not yet scheduled a meeting for or in 2018,
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case. In fact, there is no opportunity for a Respondent to discuss aspects of his or her
pending matter that is not an agenda matter. Procedurally, if the item is not on the
agenda, it may not be addressed.

(2) As set forth, supra, even had Brower filed a motion to disqualify ALJ Pylitt on
November 29, 2017, immediately following the Pre-Hearing Conference, there would not
have been adequate time to place the item on the agenda for the December 6, 2017,
meeting of the THRC.

(3) A review of 1.C. 4-21.5-3-9(d) reflects that the initial review and
determination does not reside with the ultimate authority but with the ALJ. Therefore,
I.C. 4-21.5-3-9(d), would preclude Brower or any other licensee/respondent from filing a
motion to disqualify an ALJ directly with the Indiana Horse Racing Commission. The
same above argument applies to and is reflective of the bias and prejudice Brower has
experienced relative to the review and determination of his Motion to Stay Proceedings.

Brower agrees that ALJ Pylitt recommended that he (ALJ Pylitt) not be disqualified.
Brower also agrees that he (Brower) filed his written exceptions in accordance with ALJ Pylitt’s
Order of January 29, 2018, on February 11, 2018,

Brower, however, takes exception to the ALJ’s incorrect statement that: “...it does not
appear that a Petition for Review of ruling on Disqualification was filed in a timely manner, and
the ALY’ s Recommended Order recommending the denial of Brower’s Motion to Disqualify
remains pending before the YHRC,.,.” That statement is incorrect, inaccurate, and misstates the
record. Further, this ALJ ignores and omits, including in the Relevant Procedural History, his
own Order of January 29, 2018, that allows Brower fifteen (15) days to file his exceptions. A
true and exact copy of ALJ Pylitt’s Order of January 29, 2018, is attached hereto, made a part
hereof, and marked as Exhibit “B.” Brower takes exception in this regard for the following
specific reasons, all of which evidence the existing and ongoing prejudice and bias this ALJ has
demonstrated toward this licensee:

(1) On January 29, 2018, ALJ Pylitt issued an Order that specifically states:
., either party may petition the Indiana Horse Racing Commission as the ultimate
authority, in writing, for review of this Recommended Order within I3 days after
notice of the ruling is served, or by no later than February 13,2018.,..” See Exhibit
‘GB.!’

(2) The time allowed Brower to file his exceptions is not “recommended” rather it
is ordered. As such, Brower had fifteen (15) days from January 29, 2018, to file his
written exceptions to the Findings of Fact, Conclusions of Law, and Recommended Order
Denying Bobby Brower’s Motion to Disqualify Bernard Pylitt as Administrative Law
Judge of January 29, 2018. Brower timely did so on February 11, 2018. As such, the
ALJ's suggestion that Brower’s filing was/is not timely is incorrect, inaccurate, and
misstates the record,



(3) 1.C. 4-21.5-3-9(d) allows a Respondent to file written exceptions within ten
(10) days. However, ALJ Pylitt, by way of his Order of January 29, 2018, specifically
ordered that Brower have: ., fifteen (15) days after notice of the ruling is served, or by
no later than February 13, 2018.,..” See Exhibit “B.” No request for a Nunc Pro Tunc
Order has ever been made by the IHRC Staff and, to date, the [HRC Staff has not
asserted that Brower’s response was not/is not timely. To the contrary, this suggestion is
made by the very ALJ that Mr. Brower has moved to have disqualified. His suggestion
crosses the line from that of an independent trier of fact to an advocate and is
inappropriate in addition to being inaccurate.

(4) Further, 1.C. 4-21.5-3-3(c)(2) states: “An order is effective when it is issued as
a final order under this chapter, except to the extent that: ... (2) a later date is set by an
agency in its order....” Therefore, even assuming, arguendo, that Brower should have had
ten (10) days, his filing was timely because he is justified in relying upon an Order by the
ALIJ giving him fifteen (15) days and because of the rules/regulations set forth in 1.C, 4-
21.5-3-3.

(5) Additionally, it is the long-settled practice in this state that parties and counsel
are entitled to rely on orders issued by judges.

{6) Further, Brower takes exception to this ALJ’s reference to an Order/Ruling in
the matter involving Dr. Ross Russell. The same is/are irrelevant relative to this ALJ’s
Order of January 29, 2018.

(7) Additionally, ALJ Pylitt's omission from the Relevant Procedural History of
his own Ordér allowing Brower fifteen (15) days to file his written exceptions to the
Findings of Fact, Conclusions of Law, and Recommended Order Denying Bobby
Brower’s Motion to Disqualify Bernard Pylitt as Administrative Law Judge of January
29, 2018 is both significant and setious. It is so because the Order allows Brower fifteen
(15) days to file his exceptions and because Brower timely filed the same. For this ALJ to
issue an Order allowing the Respondent fifieen (15) days to so respond and then omit,
ignore, and exclude that very Order, thereby suggesting a different timeline, is further
example and evidence of his bias and prejudice against Brower and reason that he should
be disqualified from serving as ALJ in this matter,

(8) Brower further takes exception to this statement for the reason that 1.C. 4-
21.5-3-9(d) clearly states that should the ultimate authority not acton a
respondent’s/licensee’s petition to review a ruling on a motion to disqualify within thirty
(30) days, then the respondent’s/licensee’s petition to review a ruling on a motion to
disqualify is ripe for judicial review. Respondent, Brower, has timely filed his Verified
Petition for Judicial Review, having done so on March 19, 2018. Brower’s Objections to
ALJ Pyliti’s Findings of Fact, Conclusions of Law and Recommended Order Denying
His Motion to Disqualify Administrative Law Judge does not “remain pending before the
IHRC” as incorrectly stated by the ALJ in his Recommended Order. In fact, it is pending
before the Madison Circuit Court 6. A true and exact copy of Brower’s timely filed
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Verified Petition for Judicial Review and Verified Motion for Stay are attached hereto,
made a part hereof, and marked as Exhibits “C” and “D.”

11, Summary of Brower’s Argument

Brower further takes exception with ALJ Pylitt’s incorrect position that he has: “.. failed
to offer any explanation or reason how or why he would be prejudiced....” A review of the
record of proceedings in Mr. Brower’s case, including the improper default judgment
recommended by this ALJ that resulted in his improper exclusion from Indiana racing for an
entire season, and Mr. Brower’s exceptions to the Relevant Procedural History set forth, supra,
offer a multitude of explanations and reasons why he has been and continues to be the subject of
bias and prejudice by this ALJ, explanation and reason why this ALJ should be disqualified, and
explanation and reason why Mr. Brower’s Motion for Stay of Proceedings, pending a decision by
the ultimate authority on his motion to disqualify this ALJ, should be granted.

Respondent, Brower, further takes exception to ALJ Pylitt’s “summary” of his argument
for the reason that Brower’s Motion to Continue Hearing does provide for and set forth an
unusual circumstance. That unusual circumstance is Brower's pending motion to disqualify the
very administrative law judge that has denied the motions he has filed, to date, and that has
incorrectly and impropetly recommended he be defaulted after having timely filed a responsive
pleading and that further recommended a career-ending penalty be imposed that consisted of a
fiftcen (15) year suspension and a $40,000 fine absent any testimony and/or any evidence. All of
that is unusnal—very unusual. It also constitutes meritorious grounds for the continuance sought
by Brower that has been denied and evidences further and additional evidence of bias and
prejudice against Respondent, Brower.

IV. THRC Staff’s Response and Ggg‘ ogition

Brower agrees that this section of the AL)'s Recommended Order provides a summary of
the Staff’s response. Brower disagrees with and takes exception with the Staff’s position.

V. Brower’s Reply. to IHRC Staff’s Opposition to Second Motion to Stay

Brower takes exception with the ALI’s statement that his timely filed Verified Petition
for Judicial Review and Petition for Stay that is pending before the Madison Circuit Court 6 (see
Exhibits C and D): does not render moot Brower’s Second Motion to Stay.”

Pursuant to 1.C. 4-21.5-3-9(d), the IHRC failed or refused to timely rule on Brower’s
Objections to Findings of Fact, Conclusions of Law and Recommended Order Denying His
Motion te Disqualify Administrative Law Judge resulting in Brower’s Motion to Disqualify
Administrative Law Judge being ripe for judicial review, The timely filing of Brower’s Verified
Petition for Judicial Review places jurisdiction with the Indiana trial court. As such, Brower’s
Second Motion for Stay is moot for the reason that the ALJ is without jurisdiction or authority to
rule on the same,



Brower also takes exception with ALJ Pylitt’s statement and suggestion that absent a
ruling by the trial court, he does have jurisdiction and authority to rule on the Motion to Stay and
Motion to Continue Hearing. ALJ Pylitt does not.

V1. Relevant JHRC Repulation Regarding Granting Stay

Brower agrees that 71 [AC 10-2-10(a) (hot 710 IAC 10-2-10(a)) addresses a licensee’s
right to pursue a stay of proceedings. Further, said section/regulation speaks for itself.

Brower takes exception with the ALJ’s statement that he (Brower) has offered no factual
basis which mandates his (Pylitt) disqualification. In fact, Brower has done so. A review of the
record in this case, including the Honorable Mark Dudley’s Order of July 28, 2017, (See Exhibit
“A™) as well as the arguments and bases set forth herein, presents both evidence and bases for a
stay of these proceedings until such time as the trial court rules on Brower’s pending Verified
Petition for Judicial Review.,

Brower further takes exception with ALJ Pyliit’s outrageous and incorrect statement that
he: “...Has not been disciplined....” Brower, indeed, has been disciplined. That discipline
includes exclusion from Indiana racing and all other racing programs from March 13, 2017, until
the Indiana trial court ruled that ALJ Pylitt and the IHRC incorrectly recommended/defaulted
Brower and that Brower is entitled to a hearing on the merits. Further, 71 IAC 10-2-10(a)
(incorrectly cited in the Recommended Order as 710 IAC 10-2-10(a)) does not limit a licensee’s
right to stay as suggested by this ALJ.

VIIL. Order Denying Motion fo Continue April 24, 2018 Hearing

As this is an Order, as opposed to a Recommended Order, Respondent, Brower, offers no
exception but does respectfully disagree with the same,

WHEREFORE, Respondent, Bobby Brower, having reserved his right to contest
authority and jurisdiction based on his pending Verified Petition for Judicial Review to
disqualify ALJ Pylitt, respectfully prays the Indiana Horse Racing Commission reject the
Recommended Order, that the Indiana Horse Racing Commission enter an Order staying all
proceedings relative to Mr. Brower until such time as the Indiana trial court and specifically the
Madison Circuit Court 6, rules on Respondent, Brower’s, pending Verified Petition for Judicial
Review and Petition for Stay, and for all other just and proper relief in the premises.
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