COMMENTARY OF THE
| NDIANA LOBBY REGISTRATION COMMISSION

Indiana L obby Registration Commission
10 W. Market ST. Suite 1760
Indianapolis, IN 46204
(317) 232-9860
http://www.in.gov/ilrc



L etter to the Public:

The commentary in this book is designed to provide useful information for the public
about registration and reporting requirements under the Indiana Lobby Registration
Law found in Indiana Code Section 2-7-1 et. seg. (ILRL). Itisintended to be aguide
to the interpretation of the terms of the ILRL which, of course, is controlling in the
event of any conflict. Thiscommentary is not intended as legal advice or asa
substitute for advice from legal counsel.

The Indiana Lobby Registration Commission (ILRC) and its staff are prepared to
help you with any questions you may have about the ILRL, the requirements for
completing forms, or issues related to this commentary. Y ou may consult with the
Executive Director/Counsel or use a procedure for requesting formal advisory
opinions, which is described in Appendix 1 of this book.

Sincerely,

INDIANA LOBBY REGISTRATION COMMISSION
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|. Introduction

The Indiana Lobby Registration Law (ILRL) does not restrict or regulate the
activitiesof thosewho petition the IndianaGeneral Assembly. ThelLRL isadisclosure
law. It isbased on the assumption that those who make expendituresin petitioning the
General Assembly (lobbyists) play an important role in informing public discussions
and debate about legidlative matters. Theright to petition government is fundamental,
and the effective exercise of that right is necessary to the democratic process.

The main purpose of the ILRL is to require a public disclosure of lobbying
activities. While the right to petition government is fundamental, the public must be
informed about the activities and resources devoted to influencing legislative action.
The ILRL sets up a system for public disclosure of information about |obbying
activities, and it is the main function of the Indiana Lobby Registration Commission
(ILRC) to manage and facilitate the disclosure system.

As part of its responsibility to maintain the disclosure system, the ILRC seeksto
assist the public in achieving compliance with the ILRL. Nearly all lobbyists seek to
comply fully with the ILRL, but the subject of lobbying is complicated, the ILRL has
been frequently amended, and it is often necessary to apply the ILRL to new
circumstances or transactions. This makes full compliance more challenging and
highlights the importance of the ILRC’ srolein helping those who seek to comply. In
furtherance of thisrole, these commentaries are being published.

Since the enactment of the ILRL, state officers responsible for maintaining the
system of disclosure have given advice and rendered informal and formal advisory
opinionson various disclosureissues. Prior to 1992, the office of the Indiana Secretary
of State maintained this system. Since 1992, the system has been maintained by the
ILRC. Since 1996, thelLRC hasemployed amoreformal method of adopting advisory
opinions on registration and disclosure issues that involves a publication of proposed
advisory opinionsinthe Indiana Register and aperiod of formal public comment before
final adoption. The commentaries contained inthisbook are acompilation of theadvice
and opinions rendered over these years.



|I. History of Indiana’s Lobby L aw:

Before 1990

Indiana s lobby law is grounded in the principle found in Article 1, Section 19 of
the Indiana Constitution of 1816 which provides “That the people have a right to
assembl e together in a peaceable manner, to consult for their common good, to instruct
their representatives, and to apply to the Legislature for redress of grievances.”

Indiana’'s current legidative lobbying law is based upon a 1981 Act, amended
periodically in the 1980s, and then much more extensively in 1992. The 1981 Act
replaced a 1915 law, and was enacted following the conviction of two successive
Republican Senate presidents pro tempore on corruption charges. That early law had
also called for criminal treatment of certain reporting offenses, but the courts had been
most unwilling to hold those accused of wrongdoing under those standards guilty of
criminal offenses. See Day v. State, 341 N.E.2d 209 (Ind.App. 1976); Shunk v. State,
326 N.E.2d 644 (Ind.App. 1975). Prior to the comprehensive 1981 revision, the most
important development seemed to be theinvalidation in 1974 of aloyalty oath that had
been required of Hoosier lobbyists. Raphael v. Conrad, 371 F.Supp. 256 (S.D. Ind.
1974) (invalidating former Ind. Ann. Stat. 34-301(a) (Supp. 1961)).

The 1981 Act was advocated by, among others, then-Secretary of State Edwin J.
Simcox (R), and the state’s new governor, Robert D. Orr (R). On January 28, 1981, in
his first Sate of the State Address on General Government Issues, Governor Orr
asserted that “The General Assembly should develop and pass strong lobby reform
legidlation, possibly along thelines suggested by the Secretary of State. Our present law
isoutdated, ineffective and badly in need of modernization.” Secretary of State Simcox
called the new statute “an important contribution to the integrity of the IndianaGeneral
Assembly and the lobbying profession.”

After its enactment, the 1981 Act had been interpreted by Secretaries of State
Edwin J. Simcox (R) from 1981 - 1987, Evan Bayh (D) from 1987 - 1989, and Joseph
H. Hogsett (D) from 1989 until that office’s 1992 loss of responsibility for regulation
of lobbyists.

The 1990 Action

In June, 1990, a member of the House of Representatives requested an Attorney
General Opinion on four questions applicableto reporting by lobbyists. Therequest for

! Adapted with permission from INGroup’s Indiana Lobby Law Compliance Manual 1997, by
Edward D. Feigenbaum.



an Official Opinion was made by Rep. Stephen C. Moberly (R), the author of the 1981
lobby law. The request asked whether:

loans made to legislators are reportable by alobbyist;
a promise to make an expenditure should be reported as an expenditure;

administrative and overhead costsfor direct communicationswithlegislative
officials are reportable; and,

salaries, wages, fees, and employee benefits paid to alegidator or
alegidator’s family member are reportable.

OnJuly 13, 1990, Attorney General Linley E. Pearson (R) issued Attor ney General
Official Opinion No. 90-15. The Opinion essentially answered each of Rep. Moberly’s
guestions in the affirmative. The Secretary of State immediately announced his
intention to enforce the law according to the terms of the Attorney General’s new
interpretation.

Regulating lobbyists quickly became an issue in the hotly-contested Secretary of
State’ srace. With much fanfare, challenger William H. Hudnut 111 (R) unveiled alobby
reform plan in late August of 1990, and he was quickly followed by Secretary Hogsett.
Both proposals called for much tougher rules and enforcement.

In late September 1990, Secretary Hogsett requested that the Attorney General
clarify certain pointsin his earlier interpretation of the lobby law. 1n Attorney General
Official Opinion No. 90-23, November 16, 1990, Attorney General Pearson clarifiedthe
earlier interpretation, and provoked further debate by requiring prorating of office
expenses, reporting of credit card transactions, and claims paid on health insurance
policies.

The 1991 Response

When the General Assembly reconvened in January 1991, members unanimously
passed a resolution during the first week of deliberations chastising the Attorney
General and Secretary of State for their respective interpretations of the law, and
declaring that the true legidative intent of the law was the way the 1981 Act had been
interpreted until 1990, and not the way that new interpretations were portraying it.
Upon hearing of theresolution’ spassage, Attorney Genera Pearson rel eased astatement
calling his office’ sinterpretation of the lobby law “correct, proper and consistent with
public policy of full disclosure.” The Attorney General said that hisofficewould “fully
support and [be] prepared to defend the Secretary of State in court, should he wish to
enforce the strict disclosure provisions’ of the relevant Attorney General Opinions.



The first wave of bills seeking to change the lobby laws was heard in the Senate
Ethics Committee February 14, 1991. SB 438, authored by Sen. Robert L. Meeks (R)
was the chosen vehicle for attempting lobby law changesin 1991. The bill cleared the
Senate in early March by a50-0 margin. In early April, the House Rules Committee
approved an amendment prepared by Rep. John S. Keeler (R) that would remove lobby
regulation from the Secretary of State’ s Officeand invest it instead in anew Legidlative
Ethics Commission, appointed by legislative leaders.

After procedural problems caused SB 438 to die an untimely death on Third
Reading in the House on April 16, 1991, legislators revived the language in HB 1561,
a Bayh Administration-backed ethics bill. After severa revisions in conference
committeedeliberations, thelegidation died literally at thelast minutein the Senate due
to the lack of timely conference committee action. The conference committee version
of the bill was reintroduced in the First Special Session in 1991 as a Second Reading
Amendment to the Senate budget bill, but no action wastaken during that bitter session.

The 1992 L eqgidlative Changes

In preparation for the 1992 Regular Session, House M gjority L eader John R. Gregg
(D) requested the Legislative Services Agency to prepare a bill draft that incorporated
the recommendations of the 1991 conference committee on HB 1561. Rep. Gregg was
initially listed asthe author of thebill, but it was ultimately introduced by Rep. William
C. Cochran (D), and co-authored by Rep. Keeler.

Through an apparently unintentional oversight, the bill, HB 1406, did not fully
incorporate the final 1991 conference committee recommendations, but rather
represented an earlier iteration.

The new bill received a hearing in the House Rules Committee on January 14,
1992, and, after anumber of crippling amendmentsoffered by Rep. Robert K. Alderman
(R) were defeated, the Committee approved the measure by a9-1 vote (shortly after that
hearing, the Senate Ethics Committee heard testimony on SB 443, Sen. Johnson’'s
legidlation that looked much the same as the House bill, and approved that bill on a4-1
vote). Because of the fiscal impact of the measure, the House Ways & Means
Committee was called upon to act on the bill, and it passed it out of Committee with
only one negative vote.

On January 23, 1992, Rep. Cochran withdrew his name as author of thebill. Later
that day, HB 1406, now co-authored by Reps. Gregg and Keeler, survived a barrage of
Second Reading amendmentsfrom Rep. Alderman designed to keep most disclosurein
astatus quo mode. Other defeated amendments would have required state government
and university officials and employees to disclose lobbying expenses. The hill then
passed the House 72-28 on January 27, 1992.



Following a 4-0 Senate Ethics Committee vote on January 31 (during whose
meeting Common Cause/Indianavowed to file suit against the Commission’ soperation
based upon separation of powers principles), the bill passed Third Reading in the
Senate—unamended—on February 4, 1992, by a 33-15 vote. Senate sponsors were
Senate Majority Leader Joseph W. Harrison (R) and Senate Minority Leader Dennis
Neary (D).

Severa items were prevalent in the discussion over this bill in both chambers.
First, legislators made clear that they felt that they were part-time public officials, and,
as such, that they should be treated as ordinary citizens in their persona pursuits.
Accordingly, there was considerable criticism of the interpretation of the law which
required the reporting of such things as ordinary loans, heath insurance claims
payments, credit card payments, and routine office overhead expenses. Legislatorsalso
took umbrage at the implications of the current regulatory scheme which they saw as
suggesting that they were unable to fairly and properly regulate their own personal
conduct and that of their colleagues. Legisators repeatedly pointed toward the
executive and judicial branches as examples of how others have been able to regulate
their own respective interests.

After waiting for the full period permitted under law for him to decide whether to
signor veto ahill, Governor Evan Bayh (D)—one of those Secretaries of State who had
interpreted the law as members of the General Assembly later said was their
intent—vetoed the proposal at 1:00 p.m. on February 12, 1992, with a terse message.
After the conclusion of the session, the Governor reveal ed the motives behind his brief
veto message. He stressed that at the time of the veto, there was a need to strike a
balance, and that “rubbing salt inthewounds.... and writing avitriolic, highly emotional
veto message wouldn’t have changed avote upstairs.” Governor Bayh told reporters,
“1 vetoed the bill becausel felt it wasn’t good for the people of Indiana,” and that hewas
fully cognizant of the message that he was delivering to the Genera Assembly as a
result. “A veto is an extraordinary act,” he noted, observing that he had vetoed only
some 20 of more than 1,000 measures sent to him for approval over the previous four
legislative sessions.

In what has been described as the quickest override action in state history to that
date, the House of Representatives overrode the veto by a58-37 vote at 4:45 p.m., and
by 5:12 p.m. that same day, the Senate overrode the veto by a 33-16 vote. Through
1997, the override action remains the quickest for a non-budget measure.

Genesis of the Commission

On April 15, 1992, the Legidative Council convened, and legidative leaders
announced their appointments to the new Legid ative Ethics Commission. In addition,
Council members also passed aresol ution to guide members of the Commissionintheir



interpretation of the new law. The resolution commended to their attention the House
Concurrent Resolution, HCR 7, passed in January 1991.

The Commission, which as originally constituted included two former Federd
Bureau of Investigation agents among its four members, quickly rhetorically asserted
itsindependence from the legislative branch. The Commission also hired its own legal
counsel, and took initial steps to become statutorily independent of the General
Assembly, including recommending a change in the panel’s name (to the Indiana
Lobbying Commission), funding mechanism, and administrative home. The
Commission also created an administrative procedure for issuing formal advisory
opinions.

Legidative Changesin 1993

In late 1992, the Legidative Ethics Commission issued a set of comprehensive
recommendations for legisative changes in severa areas, including altering the
Commission’s name, the panel’s hearing authority, key definitions (“gift” and
“lobbyist™), lower registration fees for nonprofit organizations, fines, reporting dates,
certain new reporting requirements (including compensation paid to lobbyists by
lobbyist employers), and subpoena authority.

In January 1993, HB 1688 was introduced at the request of the Commission by
House Mgjority L eader John R. Gregg (D), and quickly passed through the House, with
only minor amendments made in the House Rules Committee. The measure did not,
however, receive ahearing in the Senate Ethics Committee until latein the process, and
was late in making it on to the Second Reading calendar in that body. Asaresult, the
bill was never called down for Second Reading, and it died in the Senate.

Themeasurewashbriefly revivedina* strip-and-insert” actioninanother Househill,
but when conferees indicated some resistance, the lobby law changes were instead
inserted into HB 1126 in conference. HB 1126, which ultimately was passed by the
Genera Assembly, included the language from the Senate Ethics Committee-amended
version of the bill.

The significant changes to the lobby law brought about by enactment of the 1993
legislation are as follows:

The Legidlative Ethics Commission will have its name changed to the “Indiana
L obby Registration Commission,” achange apparently more reflective of therole
that the leadership of the General Assembly intended for the panel to assume.

A campaign contribution properly made under the state’s campaign financelaw is
now clearly held not to bea“gift” under the definitions. Thisisin accordancewith
provisions related to disclosures of economic interests by legislators.



The definition of a*“lobbyist” is clarified to cover those who, in any registration
year, receive or expend an aggregate of $500 in compensation or expenditures
reportable under the law. Previous law had mentioned the “compensation or
expenditure”’ phrase later in the same sentence of the definition, so this should be
seen as merely atechnical change made for the sake of clarification. Thelaw also
explicitly now excludes from its coverage a person whose lobbying services are
performed without compensation.

The Indiana Lobby Registration Commission is afforded the status of a separate
and independent agency within the legidlative branch.

The Commission is specifically granted the authority to receive and hear
complaints alleging aviolation of the lobby laws, obtain information relevant to a
properly conducted audit or complaint, administer oaths, and issue advisory
opinions to lobbyists related to the law.

Nonprofit organizations and their salaried employee lobbyists pay a$50
registration fee, rather than the $100 fee required of other lobbyists.

A section of the law on non-reporting of compensation paid by a lobbyist or a
lobbyist’s employer to the spouse of alegislator for goods or services provided by
the spouse in the ordinary course of business was amended to correct a drafting
error that had arisen in the 1992 law.

Anyone who becomes a lobbyist will nhow be afforded a 15-day cushion, as
opposed to the former five-day period, before the person must file the lobbyist
registration statement. Reporting dates were also pushed back 16-days from
January 15 and July 15 to January 31 and July 31. Pendltiesfor late registration
and late reporting may be waived by the Commission if the Commission
determines that the circumstances make imposition of the penalty inappropriate.

Meals to which less than the entire membership of the General Assembly are
invited must be reported on lobbyist activity reports, as must gifts made to an
employee of the General Assembly or a member of the immediate family of an
employee of the General Assembly. Lobbyist are required to file awritten report
with the Commission and appropriate legislator if the lobbyist gives certain gifts
or makes certain purchases from a legisator (or, in certain cases, a legidator’'s
business) or a legislator’s partner, within 30-days after making the purchase or
giving the gift. Failure to file such a report with a legislator may result in the
Commission’ srevoking thelobbyist’ sregistration, and/or assessing acivil penalty
of not more than $500 against the lobbyist, depending upon whether the failure to
file the report was wilful or negligent, and any mitigating circumstances.



Authority is granted to the Commission so that the panel may conduct
investigations and hearings. The Commission is required to investigate any
written, signed complaint, but may dismissthe complaint if it does not allege facts
sufficient to constitute aviolation of thelaw, or if, after apreliminary investigation,
the panel finds that probable cause does not exist to support an alegation of a
violation of thelaw. A copy of the complaint isto be sent by the Commission to
the alleged violator, and notice must be given to the respondent if the complaint is
dismissed. If the Commission finds probable cause exists to support a potential
violation of the lobby law, it must hold a hearing not more than 30-days after such
a determination. The Administrative Orders and Procedures Act controls
procedures. A determination that complaints do not allege sufficient facts to
constitute a violation, and an investigation of complaints that does seem to alege
facts sufficient to suggest that a violation has occurred may be conducted in an
executive session. Commission action and records related to investigation of
complaints and records from a preliminary investigation are confidential.

The Commission is afforded the ability to obtain a subpoena to compel the
attendance and testimony of witnesses and the production of documents, but may
not do so on the panel’s own volition. Rather, upon the affirmative vote of three
members of the Commission, the Commission may request subpoena authority
from the Legidative Council, and if such authority is granted by the Legisative
Council, thecircuit or superior court of the county where asubpoenaisto be served
isrequired to enforce the subpoena.

Legidative Changesin 1999

House Bill 1377 was made into law in 1999. Thisbill amended Indiana Code § 2-
7-3-6, by exempting from the 30-day reporting requirement any purchases made after
December 31, 1998 by alobbyist from alegidator’ sretail businessmadeintheordinary
course of business at pricesthat are available to the general public.

Litigation

The State of Indiana was sued over the constitutionality of the lobby law by
Common Cause/Indiana on March 28, 1994. Common Cause/Indiana challenged the
Commission under the separation of powers doctrine, provisions exempting public
university lobbyistsfrom registration and reporting, thetwo-tier feedifferential, and the
overall natureof thefeestructure (which raised more money than the costsof oversight).
The State responded with arequest that the court order Common Causeto pay the state's
legal costs in defending the action, which the State contends was brought in bad faith
and constituted an abuse of process.

The case was not scheduled for oral argument until June 1996. Following ora
argument and submission of final memoranda of law, Marion Superior Court Judge
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Anthony J. Metz, 111 ruled in favor of the State on all counts, adopting almost verbatim
the State’ s suggested findings of law in his Memorandum Opinion. Common Causev.
Sate, No. 49D01-9406-CP-491 (Marion County Superior Court, Room 1, September
1, 1996). The unsuccessful plaintiffs appealed the ruling to the Indiana Court of
Appeals.

In 1997, the Indiana Court of Appeals upheld the trial court’s decision in
recognizing that thelegid ature does have the incidental power of appointing those who
assist in carrying out the legidative functions, that the regulation of lobbyists is
incidental to thefunction of thelegidative branch. Theappeal s court further upheld that
the Commission members help carry out that administrative function, and thereforethe
legislature has the power to appoint members of the Commission.

Another attack onthelaw camein late 1997 in the form of aMotion to Dismissthe
indictment of alobbyist alleged to have committed illegal lobbying. Attorneysfor the
indicted lobbyist sought to have the Marion County Superior Court vacate the charges
aleging that the lobby law is unconstitutionally vague, and encourages arbitrary
enforcement. The attorneys argued that the prohibitions in the statute are not clearly
enough defined, asrequired by principles of due process, to advise areasonable person
of the prohibited activity.

The Court of Appeals reviewed the lobby law definitions and agreed that the
lobbyist “did not engage in any of the [lobbying] activitiesin an individual capacity.”
Wurster v. Sate, 708 N.E.2d 587 (Ind. Ct. App. 1999). The Court found that the duty
of registration and reporting falls upon the association as a separate entity, and not on
the officers or members of the association. While the lobby law definition fo the word
“person” includes* ahuman being, corporation, . . .association, [or] firm,” thecourt held
that “[n]owhere in the definition of ‘person’ does the statute include an officer or
director of a corporation. Had the legislature wished to expose such individuals to
criminal liability, it would have explicitly included them in the definition.” 1d.

ThelIndiana Supreme Court affirmed thisruling through itsdenial of transfer onthe
case in 2000.

Commission Activitiesin 1994 and Beyond

Asaresult of concern over “what expenses are reportable under Indianalaw,” the
Commission undertook an effort to review past Attorney General opinions, Secretary
of State opinions, caselaw, and Commission adviceto assist |lobbyistsinreporting. This
effort was needed because the Commission recognized that while lobbyists were
“making good-faith efforts to comply with the statute,” it found that some lobbyists
“report all expenses, no matter how far removed from direct communication, [whil€]
othersreport only those expenses resulting from direct contact with legidlative officials,
and most report expenses somewhere in-between.” This 1996 memo, from the
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Commission’s Director and Counsel to lobbyists, noted that “such disparate reporting
procedures produces vastly different results, thereby causing two problems: you cannot
be sure you are in compliance with the law; [and] the public cannot make meaningful
comparisons among the activity reports.” In 1998, the Commission ratified this
determinationin Final Advisory Opinion 98-05. The measure passed ona3-1vote, with
Commissioner Abbs voting against ratification.

New technology and technique issues consumed much of the Commission’stime
in 1996 and 1997. Questions arose over the use of public advocacy
campai gns—including those aimed at membersor constituency groupsto spur theminto
action; those directed at the general public in an attempt to mobilize them; and those
directed at public or legidative officialsthrough the media (directly or indirectly)—and
the proper use of the Internet under the lobby law which did not contemplate such
technol ogical advancements such as e-mail and websites.

“Grassroots Lobbying” and “ Astroturf Lobbying” questions became prominent on
the Commission’s agenda.

As recently as 1989, media campaigns to mobilize public opinion were not
prominent weaponsinthearsenalsof Indianainterest groups, Wabash College Professor
David Hadley told the Fort Wayne News-Sentinel in 1995. But by that point, noted
State Ethics Commission chair Hadley (who has written extensively about lobbying in
Indiana and served as a member of the Governor’s legidative liaison staff in 1991),
there were at least a half-dozen such campaigns whose costs totaled hundreds of
thousands of dollars.

Indianais one of 28 states that does not have laws that specifically cover indirect
lobbying expenditures, according to a 1997 survey by the U.S. General Accounting
Office. The Indiana Lobby Registration Commission was thus faced with cases that
dealt with guestions about newspaper advertisements, television advertisements, and
variations on those two tactics that made simple “one-size-fits all” rulesimpossible to
promulgate. Motives for seeking disclosure differ. Some seem to want to ensure that
all funds dispensed related to lobbying be disclosed, Kuntz, 1995, at A18; others want
to highlight how much a group on the opposite side of an issue is spending; and still
others want to ensure that the public knows, for example, who the real entities are that
may be “hiding behind grass roots |lobbying.” Gray, 1996, at 28.

Late in the 1997 session, several lawmakers, angered at what they viewed as
political threats made against one of their own by aregistered lobbyist, went publicwith
thelir interest in drafting legislation that would afford the legislature power to sanction
lobbyists whose behavior they considered to be inappropriate. Because of the timing of
the incident, there was no attempt made in the 1997 session to tranglate this frustration
into legislation. This concern has proved to be a transient concern.
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The Commission a so proposed draft | egidlativelanguage, concentrating inthearea
of threshold questions and consistency in application, on the question of payments to
and purchases from legidative officials.

Inlate 1997, the Commission adopted an advisory opinion procedure and began a
process of issuing formal advisory opinions for the lobbyists and other concerned
citizens.

Table of Cases

Associated Industries of Kentucky v. Kentucky, No. 93-CI1-02006 (Cir. Ct. Franklin Co.
Div |1, Dec. 21, 1994)

Comm’'n on Independent Colleges and Universitiesv. N.Y. Temporary State Comm’'n
on Regulation of Lobbying, 534 F.Supp. 489 (N.D.N.Y. 1982)

Common Cause v. Sate, No. 49D02-9403-CP-0294 (Marion County Superior Court)

Common Cause v. State, No. 49D01-9406-CP-491 (Marion County Superior Court,
Room 1, September 1, 1996)

Common Cause of Montana v. Argenbright, 917 P.2d 425 (Sup. Ct. Mont. 1996)

Day v. Sate, 341 N.E.2d 209 (Ind. App. 1976)

Fidanquev. Sateexrel Oregon Gov't Sandards and Practices Comm’'n, 920 P.2d 154
(Or. Ct. App. 1996)

Georgia State AFL-CIO v. Sate of Georgia Ethics Comm'n, Civil Action No. 1:94-cv-
0103-MHS (N.D. Ga. 1995)

Gover| Consulting Corp. v. N.Y. Temporary State Comm’ n on Lobbying, 481 N.Y.S.2d
1004 (Sup.Ct. 1984), rev'd 497 N.Y.S.2d 497 (App.Div. 1986), rev'd 508
N.Y.S.2d 172 (Ct. of App. 1986)

Hazelton v. Scheckells, 202 U.S. 71 (1906)

Mandel v. O'Hara, 576 A.2d 766 (Md. 1990)

Moffett v. Killian, 360 F.Supp. 228 (D. Conn. 1973)

N.J. Chamber of Commercev. N.J. Election Law Enforcement Comm'n, 411 A.2d 168
(Sup.Ct. 1980)

Pletz v. Secretary of Sate, 336 N.W.2d 789 (Mich.App. 1983)

Raphael v. Conrad, 371 F.Supp. 256 (S.D. Ind. 1974)

Shunk v. State, 326 N.E.2d 644 (Ind.App. 1975)

Sate v. Hoebel, 41 N.W.2d 865 (Sup.Ct. Wisc. 1950)

U.S v. Harris, 347 U.S. 612 (1954)

U.S v. Rumely, 347 U.S. 41 (1953)

Wurster v. Sate, 708 N.E.2d 587 (Ind. Ct. App. 1999), trans. denied.

11



[Il. OVERVIEW OF THE LOBBY LAW

WHO MUST FILE ?

A lobbyist is a person who "engages in lobbying" and who "in any registration year,
receives or expends an aggregate of five hundred dollars ($500) in compensation or
expenditures reportable under this article for lobbying, whether the compensation or
expenditure is solely for lobbying or the lobbying isincidental to that person's regular
employment.” 1C 2-7-1-10.

Indiana Code defines lobbying as communicating by any means, or paying others to
communicate by any means, with any legidative official for the purpose of influencing
any legidative action. Filing requirements apply to any lobbyist.

Indiana requires separate registrations from employer lobbyists and compensated
lobbyists:

Employer Lobbyist - an organization, association, corporation, partnership,
firm, or individual that compensates another to perform lobbying services on
behalf of the employer lobbyist.

Compensated L obbyist - anindividual, organization, association, corporation,
partnership, or firm that receives compensation for lobbying services rendered
on behalf of aclient or an employer.

WHAT MuUsT BE FILED ... AND WHEN?

Registration Statements must be filed within fifteen (15) days of becoming a
lobbyist, or no later than January 15th, whichever is later, and terminate on
December 31st of each year. Employers and compensated |obbyists must
register separately by filing the appropriate forms accompanied by the
designated registration fee.

Activity Reports must be filed semi-annually with the Commission by each
registered lobbyist;

- Anemployer must file one activity report semi-annually.
- A compensated lobbyist must file aseparate activity report semi-annually for

each employer or client from which the lobbyist receives compensation or
payment for performing lobbying services.
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A Report of L egidative Gift or Purchase must befiled within thirty (30) days
of giving agift, asdescribed in IC 2-2.1-3-2(8). This report must be filed with
the General Assembly member with respect to whom the report is made and a
copy must be filed with the Commission.

Amendments of Information must be filed within fifteen (15) days after a
material change occursin any infor mation listed on aregistration statement on
filewiththe Commission. Thereisnofeefor filing an amended registration, but
apenalty may be assessed if the amendment is not filed within 15 days.

A Termination Notice should befiled within 15 days after alobbyist ceases the
activity which required lobbyist registration. Each lobbyist who files a notice
of termination is required to file an activity report covering the semi-annual
reporting period, or portion thereof, that immediately precedes the termination.

WHERE MUST YOU FILE?
All lobbyist forms must be filed with the Commission at the following address:
Indiana L obby Registration Commission
251 N. Illinois St., Suite 975
Indianapolis, I ndiana, 46204-1927
By mail - mailed formswill be accepted and considered filed by the date of the

canceled postmark. Please provide the copies and a self-addressed envelope
with the correct postageif you require file-stamped copiesto bereturned to you,

By hand - formsmay be hand-delivered, M onday through Friday, during regular
office hours- 8:30 AM - 4:30 PM. If you need copiesto befile-stamped while
you wait, please provide the copies, or the Commission can provide copies at
duplicating cost. Remember that on deadline dates, the wait may be lengthy.

REGISTRATION FEES

A $100 registration fee must accompany each lobbyist registration statement. A $50
registration fee must accompany the lobbyist registration statements of the following:

- anon-profit organization exempt from federal income taxation under Section
501(c)(3) or 501(c)(4) of the Internal Revenue Code, or

- an employee of a non-profit organization, as described above, who performs
lobbying services for the employer as part of the employee's saaried
responsibilities.
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RECORD KEEPING REQUIREMENTS

Preservefor four years- Compensated and employer lobbyistsarerequired to
obtain and preserve documents that substantiate fully all activity reports filed
with the Commission. These documents must be retained for a period of four
years from the date of filing the report to which they relate.

Furnish upon request - Substantiating documents must be made available to
the Indiana Lobby Registration Commission upon request to verify activity
reports.

ENFORCEMENT

Audits- The General Assembly mandates the Commission to audit and review
at least five percent (5%) of al registration statements and activity reportsfiled
with the Commission.

TheCommission requiresthe sel ected | obbyiststo produceverifying documents
that substantiate their activity reports.

Noticeof errorsor violations- The Commission notifiesalobbyist by certified
mail within 30-days of the discovery of an error or violation. The lobbyist has
30-days from the date of natification in which to file a corrected statement or
report. Failure to amend or correct a statement or report may result in the
lobbyist being required to appear before the Commission in a public meeting,
and in civil or criminal sanctions.

| nvestigations- The Commission must conduct an investigation after receiving
awritten complaint with probable cause which allegesalobby law violation. A
copy of the complaint is sent to the person aleged to have committed the
violation. If probable causeisfound to exist, an investigation shall be had, and
al preliminary actions and records relating to the investigation shall be kept
confidential.

Hearings - The Commission may conduct hearings whenever the Commission
finds probable cause that a violation of the lobby law has occurred.

PENALTIES
Latefilings- A penaty of $10 per day, but not to exceed $100, isimposed for
any lobbyist registration filed after the statutory deadline. A penalty of $10 per

day per report, but not to exceed $100 per report, isimposed for [obbyist activity
reports filed after the statutory deadline.
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Civil sanctions - The Commission may: 1) revoke a lobbyist's registration,
and/or, 2) impose acivil fine in an amount not to exceed $500.

Criminal sanctions - Violations of IC 2-7-2, -3, or -5 constitute unlawful
lobbying, a class D felony. Upon consideration by the entire Commission,
allegations of criminal violations may be referred to the Attorney General and
to the prosecuting attorney with applicable jurisdiction.

In addition to any criminal penalty assessed for unlawful lobbying, the court
may order the defendant not to engage in lobbying for aperiod up to 10 years.
False reporting under this statute also constitutes a class D felony.

V. The Lobby Disclosure Statute:

IC 2-7-1
Chapter 1. Definitions

IC 2-7-1-1
Sec. 1. "Activity report” means the activity report provided for by IC 2-7-3.
As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-1.5
Sec. 1.5. The definitions in this chapter apply throughout this article.
As added by P.L.1-1993, SEC.4.

IC 2-7-1-2

Sec. 2. "Compensation” means anything of value given as payment for doing or
refraining from doing an activity.

As added by Acts 1981, P.L.9, SEC.1.

|IC 2-7-1-3

Sec. 3. "Expenditure” meansany advance, conveyance, deposit, distribution, transfer of
funds, loan, payment, honorarium, pledge, or subscription of money or anything of
value, and any contract, agreement, promise, or other obligation, whether or not legally
enforceable, to make an expenditure.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-4
Sec. 4. (a) "Gift" means the voluntary transfer of anything of value without

2 Section headnotes are reprinted with permission from West's Annotated Indiana Code 2-7, Copyright
©2001 by West Publishing Co.
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consideration.

(b) The term does not include any of the following:

(2) A gift received from arelative within the third degree of kinship of the person or of
the person's spouse, or from the spouse of any such relative.

(2) A contribution (as defined in IC 3-5-2-15).

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.9-1993, SEC.3.

IC 2-7-1-5

Sec. 5. "Immediate family" means a spouse residing in the person's household and
dependent children.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-6
Sec. 6. "Influencing legislative action” means promoting, supporting, influencing,
modifying, opposing, or delaying any legislative action by any

means.
As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-7

Sec. 7. "Legidlative action" means any matter within the authority of the general
assembly; itincludesthedrafting, introduction, consideration, modification, enactment,
or defeat of any hill, resolution, amendment, report, or other matter by the general
assembly or by either house or any committee, subcommittee, joint or select committee
thereof, or by a member or employee of the general assembly acting in his official
capacity. "Legidative action" also means the action of the governor in approving or
vetoing any hill.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-8

Sec. 8. "Legidativeofficia" meansamember of the general assembly, or any employee
or paid consultant of the general assembly, or an agency of the general assembly.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-9

Sec. 9. "Lobbying" means communicating by any means, or paying others to
communicate by any means, with any legislativeofficia with the purpose of influencing
any legidative action.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-10

Sec. 10. "Lobbyist" means any person who:

(1) engagesin lobbying; and

(2) in any registration year, receives or expends an aggregate of five hundred dollars
($500) in compensation or expenditures reportable under this article for lobbying,
whether the compensation or expenditure is solely for lobbying or the lobbying is
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incidental to that individual's regular employment.
As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.9-1993, SEC.4.

IC 2-7-1-11

Sec. 11. (a) "Payment” means a payment, compensation, reimbursement, distribution,
transfer, loan, advance, conveyance, deposit, gift, pledge, subscription, or other
rendering of money, property, services, or anything else of value, whether tangible or
intangible, and any contract, agreement, promise, or other obligation, whether or not
legally enforceable, to make a payment.

(b) "Paid" means that payment has been made.

(c) "Pay" means the act of making a payment.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-12

Sec. 12. "Person” means a human being, corporation, limited liability company,
partnership, association, firm, or educational institution.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.8-1993, SEC.3.

IC 2-7-1-13

Sec. 13. "Public employee" means an employee of the state or federal government or a
political subdivision of either of those governments and does include an official or
employee of any university, college or other educational institution, presently existing
or hereafter established in Indiana, for the purpose of providing programs of collegiate
or university education or other post-high school education and which is supported in
whole or in part by appropriations made by the general assembly.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-14

Sec. 14. "Publicofficial” meansanindividual who holdsofficeintheexecutive, judicial,
or legidative branch of the state or federal government or a political subdivision of
either of those governments and includes an official or employee of any university,
college or other educational institution, presently existing or hereafter established in
Indiana, for the purpose of providing programs of collegiate or university education or
other post-high school education and which is supported in whole or in part by
appropriations made by the general assembly.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-15
Sec. 15. "Registrant” means a person who is required to register under IC 2-7-2-1.
As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-1-16

Sec. 16. "Registration statement” means the registration statement provided for by 1C
2-7-2.

As added by Acts 1981, P.L.9, SEC.1.
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|C 2-7-1-17

Sec. 17. "Commission" refersto the Indianalobby registration commission established
by IC 2-7-1.6.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.5; P.L.9-1993,
SECS.

IC 2-7-1.6
Chapter 1.6. Indiana L obby Registration Commission

IC 2-7-1.6-1

Sec. 1. (a) The Indianalobby registration commission is established.

(b) The commission is a separate and an independent agency within the legislative
branch of state government.

(c) The commission shall administer this article.

As added by P.L.3-1992, SEC.6. Amended by P.L.9-1993, SEC.6.

IC 2-7-1.6-2

Sec. 2. (@) Thecommission consists of four (4) members. The president pro tempore of
the senate, the minority floor leader of the senate, the speaker of the house of
representatives, and the minority floor |eader of the house of representatives shall each
appoint one (1) member.

(b) Not morethan two (2) of thefour (4) membersmay hold thesamepolitical affiliation.
(¢) Anincumbent legidator or lobbyist may not be appointed asamember of thecommission.
As added by P.L.3-1992, SEC.6.

IC 2-7-1.6-3

Sec. 3. () Each member of the commission serves for a term of four (4) years,
beginning January 1.

(b) Members of the commission may be reappointed to successive terms.

(c) The appropriate appointing authority shal fill avacancy on the commission for the
duration of the unexpired term.

As added by P.L.3-1992, SEC.6.

IC 2-7-1.6-4

Sec. 4. A chairman shall be selected for the commission to serve for aterm of one (1)
year. The chairman's term begins January 1. The chairman to serve in even-numbered
years shall be designated by the president pro tempore of the senate, and the chairman
toservein odd-numbered yearsshdl bedesignated by the speeker of thehouseof representatives.
As added by P.L.3-1992, SEC.6.

IC 2-7-1.6-5

Sec. 5. (a) The commission has the powers and duties specified in this article.

(b) The commission may do the following:

(1) Hold meetings as necessary.

(2) Make recommendations to the general assembly concerning administration of this
article.
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(3) Subjectto1C 2-7-7, receiveand hear any complaint alleging aviolation of thisarticle.
(4) Obtain information relevant to an audit conducted or a complaint filed under this
article.

(5) Administer oaths.

(6) Act as an advisory body by providing advisory opinions to lobbyists on questions
relating to the requirements of thisarticle.

(7) Establish qudificationsfor and empl oy the personnel required toimplement thisarticle.
(8) Adopt rules and procedures necessary or appropriate to carry out its duties.

(9) Makereasonableand necessary expenditures of money appropriated to thecommission.
(10) Do other things necessary and proper:

(A) to implement this article; or

(B) asrequested by the general assembly or the legidlative council.

As added by P.L.3-1992, SEC.6. Amended by P.L.9-1993, SEC.7.

IC 2-7-1.6-6

Sec. 6. The vote of at least three (3) members is required for the commission to take
official action.

As added by P.L.3-1992, SEC.6.

IC 2-7-1.6-7

Sec. 7. When the commission meets, each member is entitled to receive the same per
diem, mileage, and travel allowances approved by the legislative council for lay
members serving on interim study committees established by the legisative council.
As added by P.L.3-1992, SEC.6.

IC 2-7-1.6-8
(Repealed by P.L.9-1993, SEC.18.)

IC 2-7-1.6-9

Sec. 9. Nothing in this chapter affects the committees established under IC 2-2.1-3-5.
As added by P.L.3-1992, SEC.6.

IC 2-7-2

Chapter 2. Registration Statements

IC 2-7-2-1

Sec. 1. (a) Eachlobbyist shall fileannually with the commission aregistration statement
under oath accompanied by the registration fee required by this section.

(b) Except asprovided in subsection (c), theregistration feeisone hundred dollars ($100).
(;)5 Theregistration fee of alobbyist that satisfies either of the following isfifty dollars
($50):

(1) Thelobbyist isanonprofit organization exempt from federal income taxation under
Section 501(c)(3) or 501(c)(4) of the Internal Revenue Code.

(2) The lobbyist:

(A) isan employee of alobbyist described in subdivision (1); and

(B) performs lobbying services for the employer as part of the lobbyist's salaried
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responsibilities.
Asadded by Acts1981, P.L.9, SEC.1. Amended by Acts 1982, P.L.9, SEC.1; P.L.3-1992,
SEC.7; P.L.9-1993, SEC.8.

IC 2-7-2-2

Sec. 2. (a) Each registration statement shall be filed not later than January 15 or within
fifteen (15) days after the registrant becomes a lobbyist, whichever is later. Each
registration statement expires on December 31 of the year for which it wasissued. The
commission may accept registration statements before January 1 of the year to which
they apply, as the commission determines.

(b) Subject to subsections (¢) and (d), the commission shall impose a late registration
feeof tendollars($10) per day for each day after the deadlineuntil the statement isfiled.
(c) The late registration fee shall not exceed one hundred dollars ($100).

(d) The commission may waive the late registration fee if the commission determines
that the circumstances make imposition of the fee inappropriate.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.8; P.L.9-1993,
SEC.9.

IC 2-7-2-3

Sec. 3. The registration statement of each lobbyist who is compensated for lobbying
shall include:

(2) hisname, social security number, residence address and tel ephone number, business
address and telephone number, and the addresses and telephone numbers of any
temporary living or business quarters he hasin Marion County;

(2) the name, business address, telephone number, and kind of business of each person
(including the names of each officer or partner) who compensates him;

(3) his primary occupation and the name or names of his employers if different than
those specified in subdivision (2); and (4) the subject matter of hislobbying.
Asadded by Acts 1981, P.L.9, SEC.1. Amended by Acts 1982, P.L.9, SEC.2; P.L.6-1987,
SEC.1.

|C 2-7-2-4

Sec. 4. The registration statement of each lobbyist who compensates a person for
lobbying shall include:

(2) hisfull name, business address and tel ephone number, kind of business, and the full
name of the individual who controls the business, the partners, if any, and officers;
(2) the full name, and business address and telephone number of each person
compensated by him as alobbyist;

(3) the subject matter for which he has employed or contracted with alobbyist.

As added by Acts 1981, P.L.9, SEC.1.

|C 2-7-2-5

Sec. 5. If amateria change occursin any of the information contained in aregistration
statement, an appropriate amendment shall be filed within fifteen (15) days after the
change. Eachregisteredlobbyist may fileanoticeof termination withinfifteen (15) days
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after he ceasestheactivity whichrequired hisregistration; however, thisdoesnot relieve
him of the reporting requirements of 1C 2-7-3.
As added by Acts 1981, P.L.9, SEC.1. Amended by Acts 1982, P.L.9, SEC.3.

IC 2-7-2-6

Sec. 6. (a) Theprovisionsof thischapter and |C 2-7-3 are not applicableto any full-time
or part-time public official acting in his official capacity or any full-time or part-time
public employee in Indiana acting within the scope of his employment.

(b) Theprovisionsof thischapter arenot applicableto any newspaper or other periodical
of genera circulation, book publisher, news wire service, radio or television station
(including any individual who owns, publishes, or is employed by any such newspaper
or periodical, radio or television station) which in the ordinary course of business
publishes news items, editorials, or other comments, or paid advertisement, which
directly or indirectly urge legislative action if such newspaper, periodical, book
publisher, radio or television station, or individual engages in no further or other
activities in connection with urging legislative action other than to appear before a
committee of the legislature in support of or in opposition to such action.

(c) The provisions of this chapter are not applicable to an individua invited, by any
member of the general assembly, to testify before the general assembly or alegidative
committee at the time the individual is testifying.

(d) The provisions of this chapter are not applicable to any officer or employee of the
state central committeeof apolitical party whileacting within the scope of hisemployment.
(e) This chapter does not apply to a person whose lobbying services are performed
without compensation.

(f) Notwithstanding the definition of "lobbying" as specified in IC 2-7-1-9, in no
instance shall the language of this chapter be construed to prohibit in any way free and
open communication between any citizen of thisstate and membersof thegenera assembly.
(9) This article does not apply to:

(1) an insurance policy;

(2) acredit card agreement;

(3) arecorded mortgage secured by real property; or

(4) awritten agreement with afinancial institution (as defined in 1C 28-1-1-3);

if the insurance policy, credit card, mortgage, or agreement was issued or made in the
ordinary course of business.

(h) This article does not apply to compensation paid to the spouse of a legislator for
goods or services provided by the spousein the ordinary course of businessto alobbyist
or alobbyist's employer.

(i) The itemsto which this article does not apply under subsection (g) or (h) shall not
be included in activity reports filed under 1C 2-7-3-3.

Asadded by Acts 1981, P.L.9, SEC.1. Amended by Acts 1982, P.L.9, SEC.4; P.L.3-1992,
SEC.9; P.L.9-1993, SEC.10.

IC 2-7-3
Chapter 3. Activity Reports
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IC 2-7-3-1

Sec. 1. Each lobbyist shal file semiannually with the commission an activity report
under oath. He shall file aseparate activity report rel ating to each person fromwhom he
receives payment for lobbying.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.10.

IC 2-7-3-2

Sec. 2. (@) One (1) activity report shall be filed not later than July 31, covering the
period from January 1 through June 30. The other activity report shall befiled not later
than January 31, covering the period from July 1 through December 31 of the
immediately preceding calendar year.

(b) Subject to subsections (c) and (d), the commission shall impose a penalty of ten
dollars ($10) per day for each day that the person failsto file any report required by this
chapter until the report isfiled.

(c) The penalty shall not exceed one hundred dollars ($100) per report.

(d) The commission may waive the penalty if the commission determines that the
circumstances make imposition of the penalty inappropriate.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.11; P.L.9-1993,
SEC.1L

IC 2-7-3-3

Sec. 3. (a) The activity reports of each lobbyist shall include the following:

(1) A complete and current statement of the information required to be supplied under
IC 2-7-2-3and IC 2-7-2-4.

(2) Total expenditures on lobbying (prorated, if necessary) broken down to include at
least the following categories:

(A) Compensation to others who perform lobbying services.

(B) Reimbursement to others who perform lobbying services.

(C) Receptions.

(D) Entertainment, including meals. However, a function to which the entire general
assembly isinvited is not lobbying under this article.

(E) Gifts made to an employee of the general assembly or a member of the immediate
family of an employee of the general assembly.

(3) A statement of expenditures and giftsthat equal one hundred dollars ($100) or more
in one (1) day, or that together total more than five hundred dollars ($500) during the
calendar year, if theexpendituresand giftsaremade by theregistrant or hisagent to benefit:
(A) amember of the general assembly;

(B) an officer of the general assembly;

(C) an employee of the general assembly; or

(D) amember of the immediate family of anyone included in clause (A), (B), or (C).

(4) Whenever a lobbyist makes an expenditure that is for the benefit of all of the
members of the general assembly on agiven occasion, the total amount expended shall
be reported, but the lobbyist shall not prorate the expenditure among each member of
the general assembly.

(5) A list of the general subject matter of each bill or resolution concerning which a
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lobbying effort was made within the registration period.

(6) The name of the beneficiary of each expenditure or gift made by the lobbyist or his
agent that is required to be reported under subdivision (3).

(7) The name of each member of the general assembly from whom the lobbyist has
received an affidavit required under IC 2-2.1-3-3.5.

(b) In the second semiannual report, when total amounts are required to be reported,
totals shall be stated both for the period covered by the statement and for the entire
reporting year.

(c) An amount reported under this section is not required to include the

following:

(1) Overhead costs.

(2) Chargesfor any of the following:

(A) Postage.

(B) Express mail service.

(C) Stationery.

(D) Facsimile transmissions.

(E) Telephone calls.

(3) Expendituresfor the personal servicesof clerical and other support staff personswho
are not lobbyists.

(4) Expenditures for leasing or renting an office.

(5) Expenditures for lodging, meals, and other personal expenses of the lobbyist.
Asadded by Acts1981, P.L.9, SEC.1. Amended by Acts 1982, P.L.9, SEC.5; P.L.3-1992,
SEC.12; P.L.9-1993, SEC.12.

IC 2-7-3-4

Sec. 4. Each |obbyist shall obtain and preserve all documents necessary to substantiate
the activity reports required under this chapter for four (4) years from the date of filing
of the report containing these items. The lobbyist shall make these materials available
for inspection upon request by the commission.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.13.

IC 2-7-3-5

Sec. 5. Every person who files a notice of termination as provided in IC 2-7-2-5 must
file a termination report covering the semiannual reporting period or portion thereof
immediately preceding the termination of his registration statement; such report shall
contain the information required by section 3 of this

chapter.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-3-6

Sec. 6. (a) A lobbyist shall file awritten report with respect to amember of the general
assembly whenever either of the following occurs:

(1) Thelobbyist hasmadeapurchasedescribedinIC 2-2.1-3-2(a)(7) with respect to that
member. This subdivision does not apply to purchases made after December 31, 1998,
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by alobbyist from alegislator's retail business made in the ordinary course of business
at prices that are available to the general public. For purposes of this subdivision, a
legidlator's businessis considered aretail businessif the businessisaretail merchant as
defined in IC 6-2.5-1-8.

(2) The lobbyist has made a gift described in IC 2-2.1-3-2(a)(8) to that member.

(b) A report required by subsection (a) must state the following:

(1) The name of the lobbyist.

(2) Whether the report covers a purchase described in IC 2-2.1-3-2(a)(7) or a gift
described in IC 2-2.1-3-2(a)(8).

(c) A lobbyist shall fileacopy of areport required by thissection with both of thefollowing:
(1) The commission.

(2) The member of the general assembly with respect to whom the report is made.

(d) A lobbyist shall fileareport required by subsection (&) not morethan thirty (30) days
after making the purchase or giving the gift.

As added by P.L.9-1993, SEC.13. Amended by P.L.2-1997, SEC.1; P.L.205-1999,
SEC.7.

IC 2-7-4

Chapter 4. Duties of the Commission

IC 2-7-4-1

Sec. 1. The commission shall prescribe forms for the registration statements, activity
reports, and other documents required to be filed under this article and make the forms
available to persons required to file the registration statements, activity reports, and
other documents.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.14; P.L.9-1993,
SEC.14.

IC 2-7-4-2

Sec. 2. Thecommission shall prepare and publish amanual setting forth recommended,
uniform methods of reporting for use by personsrequired to file statements and reports
under this article.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.15.

IC 2-7-4-3

Sec. 3. Thecommission shall make statements, reports, and other documentsfiled with
the commission under this article available for public inspection and copying during
regular office hours and make copying facilities available to the public at a charge not
to exceed actual cost.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.16.

|C 2-7-4-4

Sec. 4. The commission shall compile and maintain an index of all reports and
statementsfiled with thecommission under thisarticletofacilitate public accessto these
reports and statements.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.17.
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IC 2-7-4-5

Sec. 5. The commission shall prepare and publish annual summaries of statements and
reports filed with the commission under this article.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.18.

IC 2-7-4-6

Sec. 6. (a) The commission shall inspect and audit at least five percent (5%) of al
registration statements and reports filed with the commission under this chapter by
requiring the registrant to produce verifying documents. The statements and reports
inspected and audited shall be selected at random by a computer random number
generator. Nothinginthischapter shall be construed asprohibiting thecommissionfrom
inspecting and auditing any statement or report if the commission has reason to believe
that aviolation of this chapter may have occurred.

(b) Verifying documents under this section while in the possession of the commission
are confidential.

As added by Acts 1981, P.L.9, SEC.1. Amended by Acts 1982, P.L.9, SEC.6; P.L.19-
1983, SEC.7; P.L.3-1992, SEC.19.

|C 2-7-4-7

Sec. 7. The commission shall notify by certified mail, return receipt requested, persons
required to file statements and reports under this article of any violations or errors
discovered during inspectionsor audits conducted under section 6 of thischapter within
thirty (30) days of the discovery of the errors or violations. The person required to file
statements and reports under this article shall within thirty (30) days from receipt of
notification fileacorrected statement or report meeting all requirements set forth inthis
article. If no corrected statement or report isfiled within thirty (30) days, or if violations
remainfollowing thefiling of acorrected report or statement, then the commission shall
forward to the prosecuting attorney of the applicablejudicial circuit and to the attorney
general reports of any violations. However, if the prosecutor has not initiated
prosecution within sixty (60) days of receipt of such notice or within sixty (60) days of
the written request for prosecution by the attorney general, the attorney general may
prosecute on behalf of the state.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.6-1985, SEC.1; P.L.3-1992,
SEC.20.

IC 2-7-4-8

Sec. 8. Thecommission shall preserve statementsand reportsfiled with the commission
under this article for a period of four (4) years from the date of receipt.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.21.

|C 2-7-4-9

Sec. 9. The commission has all powers necessary to accomplish the responsibilities
assigned to the commission in this chapter.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.3-1992, SEC.22.
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IC 2-7-5
Chapter 5. Prohibitions

IC 2-7-5-1

Sec. 1. It is unlawful for any legidlative officia to receive compensation or
reimbursement other than from the state for personally engaging in lobbying.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-5-2

Sec. 2. Subject to the provisions of IC 2-7-2-6(a), it isunlawful for any full-time public
officia or public employee in the state of Indiana, to receive compensation, other than
the regular compensation of elected or appointed officials, for lobbying.

As added by Acts 1981, P.L.9, SEC.1. Amended by Acts 1982, P.L.9, SEC.7.

|C 2-7-5-3

Sec. 3. Subject to the provisions of 1C 2-7-2-6(d), it is unlawful for any officer or
employee of the state central committee of a political party to receive compensation,
other than for the regular compensation of such officers and employees, for lobbying.
As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-5-4

Sec. 4. No past member of the general assembly who is alobbyist may be on the floor
of either house while that house isin session.

As added by Acts 1981, P.L.9, SEC.1.

|C 2-7-5-5

Sec. 5. Itisunlawful for any person to be alobbyist for acompensation dependent upon
the success of his lobbying efforts, or upon any contingency connected with the
administrative action or legislative action.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-5-6

Sec. 6. The following persons may not be registered as alobbyist under this article:
(2) Any individual convicted of afelony for violating any law while the individual was
an officer or employee of any agency of state government or aunit of local government.
(2) Any person convicted of afelony relating to lobbying.

(3) Any person convicted of afelony and who:

(A) isin prison;

(B) ison probation; or

(C) has been in prison or on probation within the immediate past one (1) year.

(4) Any person whose:

(A) statement or report required to be filed under this article was found to be materially
incorrect as aresult of a determination under 1C 2-7-6-5; and

(B) who has not filed a corrected statement or report for that year when requested to do
so by the commission.

(5) Any person who hasfailed to pay acivil penalty assessed under IC 2-7-6-5.
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(6) Any person who is on the most recent tax warrant list supplied to the commission
by the department of state revenue until:

(A) the person provides a statement to the commission indicating that the person's
delinquent tax liability has been satisfied; or

(B) the commission receives a notice from the commissioner of the department of state
revenue under IC 6-8.1-8-2(k).

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.6-1985, SEC.2; P.L.6-1987,
SEC.2; P.L.332-1989(ss), SEC.1; P.L.3-1992, SEC.23.

IC 2-7-6
Chapter 6. Enfor cement

|C 2-7-6-1

Sec. 1. Theattorney general and the applicable prosecuting attorney jointly or severally
are responsible for investigating alleged or suspected violations and enforcing the
provisions of this article and, in addition to the powers heretofore granted him by law,
the attorney general has the powers of the prosecuting attorney of each county for the
purpose of enforcing the provisions of thisarticle.

As added by Acts 1981, P.L.9, SEC.1.

IC 2-7-6-2

Sec. 2. (a) Any person who knowingly or intentionally violatesany provision of 1C 2-7-
2,1C2-7-3, or IC 2-7-5 commitsunlawful lobbying, aClass D felony. In additionto any
penalty imposed on the defendant under 1C 35-50-2-7 for unlawful lobbying, the court
may order the defendant not to engage in lobbying for a period of up to ten (10) years,
|C 2-7-5-6 notwithstanding.

(b) Any personwho lobbiesin contravention of acourt order under subsection (a) of this
section commits a Class D felony.

As added by Acts 1981, P.L.9, SEC.1.

|C 2-7-6-3

Sec. 3. Whoever knowingly or intentionally makes afal se report under this chapter that
overstates or understates the amount of any or all expendituresor giftscommitsaClass
D felony.

As added by Acts 1981, P.L.9, SEC.1. Amended by P.L.9-1993, SEC.15.

|C 2-7-6-4

Sec. 4. A member of the general assembly who knowingly or intentionally conspires
with alobbyist in the violation of section 2 or section 3 of this chapter commitsaClass
D felony.

As added by Acts 1981, P.L.9, SEC.1.

|C 2-7-6-5

Sec. 5. (@) If the commission after a hearing conducted under 1C 4-21.5-3 finds that:
(1) astatement or report required to be filed under this article was materially incorrect;
(2) the person filing the report was requested to file a corrected statement or report; and
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(3) acorrected statement or report has not been filed;

the commission may invoke sanctions under subsection (b).

(b) If under subsection (&) the commission is authorized to invoke sanctions under this
subsection, the commission may do either or both of the following:

(1) Revokethe registration of the person who hasfailed to file acorrected statement or
report.

(2) Assessacivil penalty on that person in an amount not to exceed five hundred dollars
($500). Asadded by P.L.6-1985, SEC.3. Amended by P.L.7-1987, SEC.1; P.L.3-1992,
SEC.24.

IC 2-7-6-6

Sec. 6. (@) Thecommission may imposeether or both of thefollowing sanctionsif, after
ahearing under 1C 4-21.5-3, the commission finds that alobbyist failed to file areport
with a member of the general assembly required by 1C 2-7-3-6:

(1) Revoke the registration of the lobbyist.

(2) Assess a civil penalty against the lobbyist. A civil penalty assessed under this
subdivision may not be more than five hundred dollars ($500).

(b) Inimposing sanctionsunder subsection (a), thecommission shal consider thefollowing:
(1) Whether the failure to file the report was willful or negligent.

(2) Any mitigating circumstances.

As added by P.L.9-1993, SEC.16.

IC 2-7-7
Chapter 7. Commission Investigations and Hearings

IC 2-7-7-1

Sec. 1. Thecommission shall conduct an investigation under this chapter of acomplaint
alleging aviolation of this article.

As added by P.L.9-1993, SEC.17.

IC 2-7-7-2
Sec. 2. A complaint must beinwriting and be signed by theindividua makingthecomplaint.
As added by P.L.9-1993, SEC.17.

IC 2-7-7-3

Sec. 3. When a complaint is filed, the commission shall promptly send a copy of the
complaint to the person alleged to have committed the violation of this article.

As added by P.L.9-1993, SEC.17.

IC 2-7-7-4

Sec. 4. If the commission determines the complaint does not allege facts sufficient to
constitute a violation of this article, the commission shall do both of the following:
(1) Dismiss the complaint.

(2) Notify the complainant and the respondent of the commission's action.

As added by P.L.9-1993, SEC.17.
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IC 2-7-7-5

Sec. 5. (a) If the commission determines the complaint does allege facts sufficient to
congtituteaviolation of thisarticle, thecommission shall promptly investigatetheallegation.
(b) If after a preliminary investigation the commission finds that probable cause does
not exist to support an allegation of aviolation of this article, the commission shall do
the following:

(1) Dismiss the complaint.

(2) Notify the complainant and the respondent of the commission's action.

(c) If the commission finds that probable cause exists to support an allegation of a
violation of thisarticle, the commission shall hold ahearing on the matter not morethan
thirty (30) days after making the determination. IC 4-21.5 applies to a hearing held
under this subsection.

As added by P.L.9-1993, SEC.17.

|C 2-7-7-6

Sec. 6. The commission may meet in executive session to do either of the following:
(1) Make a determination under section 4 of this chapter.

(2) Investigate a complaint under section 5 of this chapter.

As added by P.L.9-1993, SEC.17.

|C 2-7-7-7

Sec. 7. The following matters are confidential:

(1) Action of the commission and records relating to those actions under section 4 of
this chapter.

(2) Investigations and records relating to a preliminary investigation under section 5 of
this chapter.

As added by P.L.9-1993, SEC.17.

IC 2-7-7-8

Sec. 8. (a) Upon the affirmative vote of three (3) members of the commission, the
commission may request from the legislative council the authority to compel either or
both of the following by subpoena:

(1) The attendance and testimony of witnesses.

(2) The production of documents.

(b) If the legidative council authorizes the commission to issue subpoenas after a
request under subsection (a), the circuit or superior court of the county where a
subpoenaisto be served shall enforce the subpoena.

As added by P.L.9-1993, SEC.17.

V. Commentary of the L obby Law
2-7-1-1 Activity report
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Sec. 1. "Activity report” meanstheactivity report provided for by IC 2-7-3.
As added by Acts 1981, PL 9, SEC. 1.

2-7-1-2 Compensation

Sec. 2. " Compensation" meansanything of value given as payment for doing
or refraining from doing an activity. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 1. contract to lobby

The definition of “compensation” isrelevant to the triggering of aregistration duty for
lobbyists. IC 2-7-2-3 requires registration for each lobbyist who is compensated for
lobbyingand I C 2-7-2-4 requiresregistration for each |obbyist who compensatesanother
for lobbying.

The Commission has determined that a contract to lobby is sufficient to trigger a duty
to register. FAO 97-03. However, the “compensation” paid on the contract is not
reportable on alobbyist’s activity report until actually made. FAO 97-03.

Hence, theduty to register asalobbyist may sometimesbedifferent than aduty to report
actual expenditures/ compensation.

Example: In November, 1998, “L” |obbyist entersinto acontract with“C” client. The
contract specifiesthat “C"will pay $10,000 to “L” to lobby for “C” during 1999. “L”
does not perform any services under the contract until 1999, and “C” does not render
payment on the contract until August, 1999. Both “L” and “C” must register as
lobbyists at the time of the making of the contract. “L” and “C” must report payment
made / received on the contract during the period in which payment is made/ received.

Comment 2: association dues

The Commission hasinterpreted “compensation” literally to mean “ anything of value.”
For example, association dues are considered to be “ compensation.”
FAO 97-07(A).

Example: Anincorporated trade association, “X,” has seven members, each of which
pays $20,000 annual duesto “X.” In exchange for these dues, “X” provides certain
membership benefits to those members, one benefit being the lobbying of the Indiana
legislature on mattersthat affect the industry represented by the trade association. The
principal purpose of the trade association is lobbying. More than $500 of each
member’s annual dues is spent by the trade association in furtherance of its principal
purpose of lobbying. “X” must register asacompensated |obbyist. Each member must
register as an employer lobbyist.

30



Example: Trade association “Y” has several hundred members who pay annual dues
of $250. “Y” usesalmost al of its membership funds to lobby the Indianalegidature.
Though“Y’s’ principal purpose appearsto belobbying, itsmembersdo not pay greater
than $500 in aregistration period to meet that principal purpose. Thus, “Y” hasno duty
to register as a compensated |obbyist, though it must register as an employer lobbyist.
Likewise, “Y’s” members have no duty to register as employer lobbyists.

Example: Trade association “Z” has several hundred members, each of which pays
greater than $500 in annual dues. However, lessthan 50% of “Z’s” total budget is spent
on lobbying the Indianalegislature. Although “Z” lobbies, its principa purposeis not
lobbying. Thus, “Z” has a duty to register as an employer lobbyist, but not as a
compensated lobbyist. “Z’'s” membersneed not register asemployer lobbyistsby virtue
of their membership.

Comment 3: employee benefits

Nonforfeitable, vested employee and fringe benefits are reportable as “ compensation”
and as “expenditures’ under the lobby disclosure statute.
FAO 97-04.

Example: “X” corporation hires“L” lobbyist as an employee and pays“L” asalary of
$30,000. “X” also pays “L” an employee benefit in the form of a retirement fund
contribution, which equals 10% of “L’S’ income. “X” and “L” must report the
retirement fund contribution as alobbying expenditure / compensation, to the extent it
is vested, at the time of vesting. Any changes in value after disclosure that are
attributable to the amounts already disclosed are not amounts related to lobbying
expenditures/ compensation, because thereceipt by “L” of those changesinvalueinno
way depends upon “L’s’ providing alobbying serviceto “X,” since those benefits are
already vested. Only changes in value that occur prior to disclosure / vesting are
considered to be compensation / expenditures made for lobbying.

Example: “X” corporation hires“L” lobbyist asan employeeand provides“L” withthe
fringe benefit of a company car. The annual value of the car is $5,000. “X” and “L”
must report the value of the car as alobbying expenditure / compensation.

Example: “L” lobbyist participates in “X” corporation’s employee stock ownership
program (ESOP). “L,” anemployeeof “X” getsacertain amount of stock options based
on years of service and subject to a certain vesting schedule. “L” and “X” must report
thevalueof “L’s’ stock options, to the extent they become vested, aslobbying expenses.

Example: “L” lobbyist, an employee of “X” corporation, participatesin “X’s” 401(Kk)
program. “L “has obtained aloan in the amount of $50,000 against the vested balance
of his401(k). This vested balance represents the amount contributed by “L” and aso
the matching amount contributed by “X” on behalf of “L.” “X” and“L” need not report
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the amount of the loan which is taken against the contributions made by “X” as a
lobbying expenditure / compensation, because the vested portion was presumably
already reported at the time of vesting.

Comment 4. employee salary

The statute requiresthat alobbyist employer must report the salary it paysits employee
when lobbying services are performed in exchange for that salary. Historicaly, the
Commission has required that the hourly, salary, bonus, and other reportable employee
benefits (as recognized by FAO 97-04) of such employees be prorated, based on the
percentage of time spent performing lobbying services. In Example A, the lobby firm
would report $7,500 as alobbying expenditure. In Example B, the corporation would
report $40,000 as a lobbying expenditure.

FAO 98-02.

Example A: Lobby firm “A” hires an employee to lobby for “A’s’ clients. The
employee is paid $10,000 annually and spends 75% of her time performing lobbying
services. The lobby firm must report $7,500 of the employee’'s salary as a lobbying
expenditure.

Example B: Corporation “C” is aready registered as an employer lobbyist and hires
two employeesto lobby on behalf of “C.” Thefirst employeeisemployed as corporate
counsdl, is paid $100,000, and spends only 10% of her time lobbying for “C.” The
second employeeis paid $30,000 and spends 100% of histime lobbying for “C.” “C”
would report a $10,000 lobbying expenditure with regard to the first employee and a
$30,000 lobbying expenditure with regard to the second employee.

Comment 5: partnership compensation

A partnership which compensates its partners for lobbying must report the amount of
partnership compensation attributableto lobbying. (FAO99-02). Thiscanbecalculated
asfollows:

1. Determine the total number of billable and non-billable hours worked during the
reporting period; determine the number of hours recorded for lobbying, and then
determine the total time that the time spent lobbying represents;

2. Determinetheamount of compensation alocated to the partner during thereporting

period, including thevalue of benefits other than overhead ascribableto the partner;
and
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3. Determine the pro-rata amount of partner compensation reportable by the firm as
an employer |obbyist based upon the percentage of partner time spent on lobbying
during the reporting period. (FAO 99-02).

Comment 6: non lobbying services

There may be circumstances wherein a lobbyist provides non lobbying services to a
client. Theagreement withtheclient may not distinguish between payment for lobbying
services and payment for other services. The Commission has determined that there
may be a duty to register and report under such circumstances when the lobbying
activities appeared to be part of the same transaction of the other [legal] services
performed for the client.

In applying the “same transaction” test, the Commission relied on several factors:

(1) intent of both parties to the contract with regard to lobbying services, express or
implied; (2) whether the amount paid for the legal servicesisreasonablein light of the
legal services actually performed; (3) whether the language of the contract was drafted
to avoid lobby registration laws; (4) whether there was a modification of the contract,
either oral or written; (5) whether the client expects lobbying services to be performed,
regardless of the payment arrangement; (6) whether the client benefitted directly from
the lobbying. Informal Commission Determination (July, 1997).

Example: A certain number of country clubs formed an informal coalition and each
paid afixed amount (morethan $500) to an attorney lobbyist to do “legal work” ontheir
behalf. The attorney/lobbyist, in exchange for a set amount of money, agreed to
represent several country clubsin connection with the way the Indiana Department of
Revenue (IDR) wasinterpreting aparticular tax statute. After agreeing withthe IDR on
aninterpretation of thetax statute that was morefavorableto their client, someoneat the
IDR asked the attorney/lobbyist to submit a proposed amendment to the legislature,
saying an amended version of the statute in question would clear up any lingering or
future interpretation problems.

The attorney/lobbyist did submit and advocate such an amendment. The position of the
attorney/lobbyist was that (1) he submitted the proposed amendment after solving his
client’ sproblem with the IDR, (2) he submitted the proposed amendment at the request
of someoneat thel DR, and not hisclient, and (3) hisagreement with hisclient specified
that lobbying would be done only at the specific request of the client and for additional
fees. Thus, it was his position that any lobbying done was done for free. The
Commission, applying the above 6-part analysis, determined that there was a duty to
register and report.

Comment 7: anything of value
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Because the statute defines “compensation” to include “anything of value,” the
Commission has consistently recognized an inclusive definition of “compensation” to
include such things as salary, retainers, or the giving of anything of value for lobbying
services on behalf of another person. Some examples of “anything of value” include,
but are not limited to:

A pecuniary item, including money, or abank bill or note;

- A promissory note, bill of exchange, order, draft, warrant, check, or bond given
for the payment of money;

- A contract, agreement, promise, or other obligation for an advance, conveyance,
forgiveness of indebtedness, deposit, distribution, loan, payment, gift, pledge,
or transfer of money;

- A stock, bond, note, or other investment interest in an entity;

- A receipt given for the payment of money or other property;

- Arrightinaction;

- A gift, tangible good, chattel, or an interest in a gift, tangible good, or chattel;

- A loan or forgiveness of indebtedness,

- A work of art, antique, or collectible;

- Anautomobile or other means of personal transportation;

- Real property or aninterest inreal property, including titletorealty, afeesimple
or partial interest, present or future, contingent or vested within realty, a
leasehold interest, or other beneficial interest in realty;

- An honorarium or compensation for services;

- A rebate or discount in the price of anything of value unless the rebate or

discount is made in the ordinary course of business to a member of the public

without regard to that person’ s status as a public official or public employee, or
the saleor trade of something for reasonable compensation that would ordinarily
not be available to a member of the public. COGEL Model Lobby Regulation

Act, § 304.01(a)(1-13)(1995).

Comment 8: fair market value

There isareportable event when alobbyist sellsalegidative official aticket to asold-
out athletic event, such as the Super Bowl, at face value, if such aticket would not
otherwise ordinarily be available to the public official on similar terms. Certain
transactions, even though ostensibly fair tradesfor value, must be disclosed at their fair
market value. Other examples of such transactions include (but are not limited to): a
promise or offer of employment; any other thing of value that is pecuniary or
compensatory in value to a person. COGEL Model Lobby Regulation Act, 8§
304.01(a)(14-15)(1995).

Comment 9: reimbursement of expenses



“Compensation” does not include reimbursement of expensesif: (1) the reimbursement
does not exceed the amount actualy expended for the expenses; and (2) it is
substantiated by an itemization of expenses. COGEL Model Lobby Regulation Act, 8
304.03(b).

Example: Lobbyist “A” incurs $10,000 of |obbying expenses, but isreimbursed by the
client for an amount of $12,000. Thus, “A” hasreceived $2,000in compensation for the
efforts associated with that client. “A’S’ client would report the $2,000 as
“compensation to others’ and the $10,000 as “reimbursement to others.” “A” would
back out the $10,000 as having been reimbursed by its client.

Expenditure

Sec. 3. " Expenditure" meansany advance, conveyance, deposit, distribution,
transfer of funds, loan, payment, honorarium, pledge, or subscription of money or
anything of value, and any contract, agreement, promise, or other obligation,
whether or not legally enfor ceable, to makean expenditure. Asadded by Acts1981,
PL9, SEC. 1.

Comment 10: contextual definition

The word expenditure, while almost limitlessin its definition, nevertheless, should be
appliedinlight of the definition of lobbying, which requires*the purpose of influencing
legidative action.” Read together with the word |obbying, the word expenditure seems
limited to transactions which are intended to influence legidlative action or which have
strong potentia for doing so. FAO 98-05.

The Commission has recognized a need to be “mindful of the public’s expectation for
information about all economic relationships between lobbyists and legisators,
including those seemingly unrelated to legidlative action. There is at least the
appearance that those who do business with members of the General Assembly and
contribute to their livelihoods may expect specia attention if and when they have
interests at stake.” FAO 98-05.

Comment 11: voluntary/ gratuitoustransfers

The Commission hasinterpreted the word “expenditure” as not restricted to voluntary
or gratuitous transfers. FAO 98-05. “The word expenditure is defined expansively in
the Act and includes the word payment in its definition, which itself is defined in an
even more inclusive way. . . there is no suggestion in any of these definition sections
that theword expendituresisto belimited to voluntary or gratuitoustransfers.” FAO 98-
05.
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Example: Lobbyist “A” purchases several hundred dollars worth of widgets from
legidator “B’s” widget businesseach year. Thewidget businessisamanufacturing ,and
not aretail, business. Thevalueof thetransactionisreportableby “A” on“A’s’ activity
report and also asa“purchase” on “A’s’ legidative gift or purchase report.

Example: Lobbyist “B” purchases goods and/or services from alegislator’'s spouse’s
business. There are no reportable expenditures. However, if the legislator owns 50%
or more of the spouse’'s business, the value of the transaction attributable to the
legislator’ s ownership percentage is reportable by the lobbyist.

Comment 12: gifts

In addition to including payments, the word “expenditure” includes gifts.

FAO 98-05. A “gift” isalwaysan “expenditure,” but an expenditure may not always be
agift. Expenditures which are transferred without consideration are both “gifts’ and
“expenditures,” and they should be reported asboth. However, expenditureswhich are
made for consideration are only reportable as “ expenditures’ and not as “ gifts.” FAO
97-05.

Example: Lobbyist “A” provides a legislator with theater tickets. The lobbyist has
made a gift which is reported as a gift and as an expenditure. However, the lobbyist
should not double report the value of the gift/expenditure.

Example: Lobbyist “B” purchases services from alegislator’s private business. The
transaction has resulted in areportable expenditure, which isnot areportable gift. The
value of the transaction is reported in Section E-1 of the activity report, but is not
calculated in arriving at a net lobbying figure.

Comment 13: contract to lobby

A contract or agreement to lobby has been recognized by the Commission to be an
“expenditure’ for purposes of registration. FAO 97-03.

Example: InNovember, 1998, “L” |obbyist entersinto acontract with“C” client. The
contract specifiesthat “C” will pay $10,000to “L” to lobby for “C” during 1999. “L”
does not perform any services under the contract until 1999, and “C” does not render
payment on the contract until August, 1999. Both “L” and “C” must register as
lobbyists at the time of the making of the contract. “L” and “C” must report payment
made/ received on the contract during the period in which payment is made/ received.

Comment 14: employee benefits
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Nonforfeitable, vested employee and fringe benefits are reportabl e as “ compensation”
and as “expenditure” under the lobby disclosure statute.
FAO 97-04.

Example: “X” corporation hires“L” |obbyist asan employee and pays*“L” asalary of
$30,000. “X” aso pays “L” an employee benefit in the form of a retirement fund
contribution made by “X” on behalf of “L,” which equals 10% of “L"’sincome. “X”
and “L” must report the retirement fund contribution as a lobbying expenditure /
compensation, to the extent it is vested, at the time of vesting. Any changesin value
after disclosure that are attributable to the amounts already disclose, are not amounts
related to lobbying expenditures / compensation, because the receipt by “L” of those
changes in value in no way depends upon “L’s’ providing a lobbying serviceto “X,”
since those benefits are aready vested. Only changes in value that occur prior to
disclosure/ vesting are considered to be compensation/ expendituresmadefor |obbying.

Example: “X” corporationhires”L” lobbyist asan employeeand provides“L” withthe
fringe benefit of acompany car. The annual value of the car is $5,000. “X” and “L”
must report the value of the car as alobbying expenditure / compensation.

Example: “L” lobbyist participatesin “X” corporation’s employee stock ownership
program (ESOP). “L,” an employee of “X,” gets a certain amount of stock options
based on years of service and subject to a certain vesting schedule. “L” and “X” must
report the value of “L”’ s stock options, to the extent they become vested, as |obbying
expenses.

Example: “L” lobbyist, an employee of “X” corporation, participatesin “X’s’ 401(k)
program. “L” has obtained aloan in the amount of $50,000 against the vested balance
of his401(k). This vested balance represents the amount contributed by “L” and aso
the matching amount contributed by “X” on behalf of “L.” “X” and“L” need not report
the amount of the loan, which is taken against the contributions made by “X” as a
lobbying expenditure / compensation, because the vested portion was presumably
aready reported at the time of vesting.

Comment 15: compensation

Because the statutory definition for “expenditure” includes the term “or anything of
value,” theterm “expenditure” must include “ compensation.” Forms of compensation
that are expenditures include, but are not limited to:

* A payment to a lobbyist for salary, fee, compensation for expenses, or other

purpose by a person employing, retaining, or contracting for the services of the
lobbyist separately or jointly with other persons;
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* A payment in support of, or assistance to, alobbyist or the lobbyist’ s activities,
including the direct payment of expensesincurred at the request or suggestion
of the lobbyist;

» A payment that directly benefitsalegislator or thelegislator’ simmediatefamily;

* A payment, including compensation, payment, or reimbursement for the
services, time, or expenses of an employee for, or in connection with, direct
communication with alegidator;

* A payment for, or in connection with, soliciting or urging other personsto enter
into direct communication with alegisator;

* A payment or reimbursement for food or beverages. (See Comment 8).
COGEL, Model Lobby Regulation Act, § 304.08(2-8)(1995).

Comment 16: contract to monitor

Expenditures made pursuant to a contract to monitor the legislature do not have to be
reflected inthereporting figureswhen that contract isconverted into acontract to lobby.
FAO 97-09. The Commission has never defined what is meant by “a contract to
monitor” legislative activity. It should be noted that a contract or agreement to refrain
from lobbying is distinguished from a contract or agreement to monitor legislative
activity. Inthe situation of a contract or agreement to refrain from lobbying, thereisa
reportable event.

Example: Lobbyist “A” is paid by client “C” to monitor the legislature. “C” incurs
$1,000 in expenditures relating to “A’s’ monitoring efforts. During the session, “A”
tells“ C” that thereislegidation being considered which affects“C.” “C” agreesto have
“A” lobby onits behalf and the original agreement between“A” and “C” ismodified to
reflect such. “A” actively lobbies for “C.” “C” did not incur “expenditures’ for
purposes of lobby disclosure requirements until “C” had “A” actively lobby. “C” is
therefore not required to recapture and report the expendituresrel ating to themonitoring
efforts.

Comment 17: future events contingency

Compensation contingent upon afuture event isan “expenditure” when the transaction
involves alobbyist and legislator. Informal Commission Determination (1996).

Example: Lobbyist “A” makesa$250 football bet with alegislator. Thelobbyist loses
the bet and paysthe legidator. Thelobbyist must report the amount paid as alobbying
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expenditure. Had the lobbyist won the bet and had the legislator paid thelobbyist, there
would have been no reportable transaction.

2-7-1-4 Gift

Sec. 4. (a) " Gift" meansthevoluntary transfer of anything of value without
consideration.

Comment 18: honorarium

A check issued to alegidator for an honorarium must be reported as a gift, regardiess
of whether a legislator declines to cash it, or decides to endorse the check to a third
party. The exception is when alobbyist tenders a check, and the legidator returns it
within a 30-day time period. (Staff decision: October 1995).

Example: Lobbyist “A” providesalegislator with a$10,000 honorarium for speaking
a adinner event. The legidator never cashes the check, but does not return the check
to the lobbyist. The lobbyist reports the value of the honorarium as a gift.

Example: Lobbyist “B” providesalegislator with a$10,000 honorarium for speaking
at a dinner event. The legislator returns the uncashed check to the lobbyist. The
lobbyist has not made a gift to the legidator.

Example: Lobbyist “C” provides alegisator with a$10,000 honorarium for speaking
adinner event. Thelegislator asksthelobbyist to makethe check out to the legislator’s
favorite charitable foundation. The lobbyist delivers the check to the charitable
foundation. The lobbyist has not made a gift to thelegislator. However, had the check
passed from the lobbyist to the legislator, and from the legislator to the charitable
foundation, the lobbyist would have made a gift to the legidator. This example also
assumes that the lobbyist, and not the legidlator, received the tax benefit for the
charitable contribution.

Comment 19: non lobbyist giving of gifts

The Commission hasrecognized that citizensmay givegiftstolegisators, and said gifts
may or may not trigger a duty to report the event as a “gift” under the lobby law. If
thereis no legidlative action upon which the agent or principal is attempting to impose
influence, there is no duty to file alobbyist’s Report of Legislative Gift or Purchase,
regardless of the amount of the gift. However, if the gift was given with the intention
of influencing legidlative action, there is aduty to register and report. FAO 97-06.

Additionally, the gift is reported by the person or entity who gave the gift. Thus, if a
non-registered person or entity gave gifts by having aregistered compensated | obbyist
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deliver the gifts, the value of the gifts is reportable by the registered compensated
lobbyist.

Example: Corporation “X” is not aregistered lobbyist. “X” provides good will gifts
in the form of tickets to a major sporting event to legisators each year, regardless of
whether it is actively lobbying the legislature. In the past, “X” had an agent actively
lobby on certainissues. However, “X’s’ agent only monitored the legislature thisyear.
The total value of the gifts to the legislators was in excess of $30,000 during a three
month period. The tickets came directly from “X” to the legidators. “X” has no duty
to register and report the gifts with the Commission.

Example: Corporation “X” isnot aregistered lobbyist. “X” provides good will gifts
in the form of tickets to a major sporting event to legislators each year, regardless of
whether it is actively lobbying the legislature. In the past, “X” had the agent actively
lobby on certain issues. However, the agent only monitored the legislature this year.
The total value of the gifts to the legislators was in excess of $30,000 during a three
month period. The tickets came directly from “X’s’ agent to the legidators. “X’S’
agent must report the value of the giftsif he/sheis otherwise aregistered compensated
lobbyist.

Comment 20: rebates and discounts

A gift includes arebate or discount in the price of anything of value unless the rebate
or discount ismadein the ordinary course of businessto amember of the public without
regard to the person’s status as a legislator. FAO 98-05; COGEL Model Lobby
Regulation Act, 8 304.09(a).

Example: Lobbyist “A” sells legislator “B” a new automobile at the dealer’s cost
because“A” hasan ownership interest in an auto dealership. The value of the discount
(full retail minus dealer’s cost) isalobbying gift /expenditure. It issignificant to note
that this transaction is also reportable on the Report of Legidative Gift or Purchase
because it was a purchase by alegislator from alobbyist’ sretail business, and not by a
lobbyist from alegidlator’ s retail business.

Example: Lobbyist“A” sellslegislator “B” anew automobile and offers“B” a$3,000
rebate on the vehicle. The rebate offer is part of a promotion offered to the general
public. The value of the rebate is not alobbying gift / expenditure.

(b) Theterm does not include any of the following:

Comment 21: printed information
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Printed information material isnot a“gift” under thelobby law. Theintent of thisisto
permit thelimited acceptance and use of material advertising something, such asbooks,
reports, pamphlets, calendars, or periodicals, that would have limited value to the
recipient and are clearly produced to promote an entity or product, rather than to serve
asamore genera gift that might be intended or used asleverageto influence legidative
action. The cost of producing such materials, however, is reportable as a lobbying
expenditure on thelobbyist’ sactivity report, though not asagift. COGEL Model Lobby
Regulation Act, § 304.09(b)(1)(1995).

Example: Aspart of hislobbying efforts, lobbyist “A” distributes glossy pamphlets at
the State House to legislators. The pamphletsare not a“gift” to the legidators, though
the costsassociated with producing the pamphletsareal obbying expenditurereportable
on*“A’s’ activity report.

Comment 22: disclaimed gifts

A gift that is not used and is returned to the donor within 30-days after receipt or
delivered by the lobbyist at the request of the legislator to a charitable organization and
is not claimed by the legislator as a charitable contribution for federal income tax
purposesisnot areportable gift under thelobby law. COGEL Model Lobby Regulation
Act, § 304.09(2)(a)-(B) (1995).

Example: Lobbyist “A” makes a gift of an expensive painting to alegisator. The
legidlator donates the painting to the museum of art and does not take a charitable
deduction for the donation. The gift of the painting is not alobbying gift / expenditure.
However, the donation of the painting by the legislator to the museum must transpire
within areasonable time of when the lobbyist donated the painting to the legislator (30-
days). Thelegislator should communicate to the lobbyist hisintention to disclaim the
gift. Thelobbyist, for purposes of reporting, must assume all gifts made to legislators
have not been declined or disclaimed, unlessthereis actual knowledgeto the contrary.

Example: Lobbyist “A” makes a charitable contribution to Legislator “B’S’ favorite
charity. The contribution was made in the form of golf outing tickets for Legislator
“B”and severa of Legidator “B’s’ friends. Thegolf outingwasafund raising event for
the charity. Legidlator “B” attended the golf outing with hisfriends. The value of the
golf outing tickets and other expenditures made by thelobbyist for thisevent which are
attributable to Legislator “B” are reportable by “A.”

Example: Lobbyist “A” makes a charitable contribution to Legislator “B’S’ favorite
charity. The contribution was made in the form of golf outing tickets for Legislator B
and several of Legidlator “B’s” friends. Thegolf outing wasafund raising event for the
charity. Legidlator B did not attend the golf outing, but hisfriendsdid. Thevalueof the
golf outing tickets and other expenditures made by the lobbyist for thisevent which are
attributable to Legislator “B” are reportable by “A.”
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Example: Lobbyist “A” gives Legidator “B” four court side tickets to a professional
sporting event. Legislator “B” handsthe ticketsto astaff member because heisunable
to attend theevent. Legisator “B” hasnoideawhether theticketswere used by the staff
member. The value of the tickets and other expenditures made by the lobbyist for this
event are reportable by “A.”

Example: Lobbyist “A” gives Legidator “B” four court side tickets to a professional
sporting event. Legislator “B” determined that he could not use the tickets and phoned
the lobbyist to tell him he could pick up thetickets. Lobbyist “A” did not retrieve the
tickets. Lobbyist “A” is unsure whether a staff member of Legislator “B” used the
tickets. The value of the tickets and other expenditures made by the lobbyist for this
event are reportable by “A,” but should not be pro-rated as to “B” in Section E of the
activity report.

Example: Lobbyist “A” gives Legidator “B” four court side tickets to a professional
sporting event. Legislator “B” determined that he could not use the tickets and phoned
the lobbyist to tell him he could pick up thetickets. Lobbyist “A” retrieved the tickets.
Lobbyist “A” need not report the value of the tickets.

Comment 23: inheritance

A “gift” doesnot include agift, device, or inheritancefrom alegislator’s spouse, child,
parent, grandparent, brother, sister, parent-in-law, brother-in-law, sister-in-law, nephew,
niece, aunt, uncle, or first cousin or the spouse of that individual, if the donor is not
acting as the agent or intermediary for someone other than a person covered by this
paragraph. COGEL Model Lobby Regulation Act, § 304.09(3)(1995).

Example: Legidator “B” inherits $1 million from hisin-laws. The inheritanceis not
agift under the lobby law.

Example: Legidator “B” receives an expensive gift from his cousin. Thiscousinis
employed by alarge corporation, which corporation is aregistered lobbyist. Thefunds
for the expensive gift are provided by the corporation. The gift is a lobbying
expenditure.

Comment 24: personal award

A “gift” does not include a personalized plague or trophy with a value that does not
exceed $150. This enables legislators to receive personal recognition awards without
triggering a duty to report expenditures / gift of the value of the recognition award.
COGEL Model Lobby Regulation Act, 8§ 304.09(4)(1995).
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Example: Lobbyist “A” hosts a golf outing, and Legislator “B” places first in the
tournament. Legislator “B” is given a plague for his achievement, which plaque is
valued at less than $150. Legislator “B” receives no other giftsrelated to this golfing
event. Thereisno gift to report.

Example: Lobbyist“A” hosts agolf outing, and Legislator “B” receives $150 in cash
for hisparticipation. Lobbyist“A” alsopaysfor Legislator “B’s’ greensfees, hislunch,
and cart rental. The value of the cash award, fees, lunch and rental is alobbying gift /
expenditure.

(1) a gift received from a relative within the third degree of kinship of the
person or of the person's spouse, a gift received from the spouse of any such
relative.

Comment 25: degrees of kinship

Degrees of kinship:

First Degree:
(1) Parents; (2) Children.

Second Degree:
(1) Grandparents; (2) Grandchildren; (3) Brothers, Sisters.

Third Degree:
(1) Great-Grandparents;, (2) Great-Grandchildren; (3) Aunts, Uncles; (4)
Nephews, Nieces. Legislative Ethics Commission Handbook 1992 (2™ ed.),
at 5.

Comment 26: family member

A family member (and afamily member’ s spouse) who isrelated to alegislator (within
three degrees of kinship) may give agift to the legislator without triggering areporting
reguirement under the lobby disclosure law.

Example: “D” is married to Legidator “B.” “D” gives “Legidator B” birthday,
anniversary, and other gifts, asiscustomary inamarital circumstance. Thegiftsby “D”
are not “gifts” under the lobby law.

Example: Legidator “B” receives severa gifts from his benevolent family members,
including gifts from his aunts and uncles and spouses of said aunts and uncles. None

of the benevolent relativesis aregistered lobbyist. The gifts are not “gifts’ under the
lobby law.

Comment 27: when alobbyist marries a legislator
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When a spouse, who is a lobbyist, gifts the other spouse, who is a legidator, it is
presumed that the gift is not made with the purpose of influencing legisative action.

Employee benefits which are shared by the legislator who is a spouse of alobbyist are
lobbying expenditures when the benefits are provided by the lobbyist-spouse. Thisis
because employeebenefitsprovided (asper FAO 97-04) to alobbyist arereportable, and
not becausethe spouse of thelobbyist-employeeismarriedtoalegisator. (FAO 99-01).

(2) A contribution (asdefined in IC 3-5-2-15). Asamended by PL 9-1993,
SEC. 3.

Comment 28: campaign contributions

Whether campaign contributions are legidative gifts or purchases under IC 2-2.1-3-2
(Statement of Economic Interests), and, therefore, reportable under thelobbying statute,
|C 2-7-3-6, is outside the Commission’ s authority to determine. Asapractical matter,
a lobbyist should report on the Report of Legidative Gift or Purchase any campaign
contributions s/he made that a member of the General Assembly hasreported on his/her
Satement of Economic I nterest, sincethe Commission staff crossreferencethesereports
each year to locate errors. (Saff decision: November 1995)

Campaign contributions are not reportable lobbying expenditures for purposes of
activity reporting. Lobbyistsshould beaware, however, of certainrestrictionscontained
in the campaign finance law which apply to lobbyists who areinvolved with delivering
campaign monies. Campaign contributions are not “gifts’ under the disclosure statute.

Example: Lobbyist “A” makes campaign contributionsto alegislator on behalf of one
of hisclients. Thelobbyist has not incurred alobbying expenditure with regard to the
campaign money. However, if thelobbyist seeksto influence legidlative action during
the course of thetransaction with thelegidlator, thetime of thelobbyist must be prorated
to reflect a lobbying expenditure. Moreover, when a lobbyist seeks to influence
legidative action contemporaneous to a campaign donation, the appearance of
impropriety is great and the issue of whether the lobbyist incurred a lobbying
expenditure may be shadowed by other ethical concerns.

Comment 29: anything of value

“Anything of value” does not mean a campaign contribution properly received and
reported, if reportable, as required under the Campaign Finance Act. COGEL, Model
Lobby Regulation Act, § 304(a)(c).

2-7-1-5 Immediate family



Sec. 5. " Immediatefamily” meansaspouseresidingin theper son'shousehold
and dependent children. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 30: spouses and children

This definition is relevant to the activity reporting requirement set forth in

IC 2-7-3-3(a)(2)(E). Thus, gifts madeto spousesof |egislators or spouses of employees
of the General Assembly are reportable only if the spouse resides with the legislator.
However, gifts made to children of legislators or employees of the General Assembly
are reportable only if the children are dependents.

Example: Lobbyist“A” givesagift to alegisator’ sspouse. Thelegislator and spouse,
though married, do not reside in the same household, and thus there has been no
reportable “ gift.”

Comment 31: dependent children

“Dependent children” include unemancipated children residing in aperson’ shousehold
or children claimed by the person as a dependent for tax purposes. COGEL Model
Lobby Regulation Act, 8 304.10 (1995).

Example: Lobbyist “A” gives a gift to alegislator’s grown child. The child resides
with the legislator but is not “dependent.” No reportable “gift” has been made.

Example: Thedependent child of alegislator receivesafull-rideuniversity scholarship
fromacorporation whichisaregistered lobbyist. The scholarshipisawarded onamerit
basis. The value of the scholarship isnot a gift under the lobby law.

2-7-1-6 Influencing legidative action

Sec. 6. "Influencing legidative action" means promoting, supporting,
influencing, modifying, opposing, or delaying any legislative action by any means.
As added by Acts 1981, PL 9, SEC. 1.

Comment 32: examples of ‘influencing legislative action’

The operativetext is“influencing” and “by any means.” Thewaysin which alobbyist
can influence legidative action are too numerous to specify completely. The
Commission encourages lobbyists to err on the side of disclosure when presented with
the question of whether alobbyist has “influenced legidlative action.” Interpretations
of this provision by the Commission are not intended to be construed as exhaustive.
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Some examples of “influencing legislative action by any means’ include, but are not
limited to the following:

o

Expensesincurred preparing for direct communication with legidative officias
are reportable. (Staff decision: April 1995)

| C 2-7-3-3(c) exceptionsto reportable expenses are nonethel essreportabl eif any
involve direct communication with legislators; e.g., faxes sent directly to
legidlators, stationary usedtowritealegidlator, telephonecallstolegisators, etc.
The idea being that direct expenses are always reportable, and any other
interpretation of 1C 2-7-3-3(c) would be contrary to the purpose of the statutes.

Activities which constitute preparation to communicate with members of the
Genera Assembly are reportable expenses. (Staff decision: April 1995).

Time spent drafting bills and preparing to communicate with legislators is a
reportable expense. (Staff decision: March 1995).

Genera strategy, if focused on a specific lobbying agenda, is a reportable
expense. (Saff decision: April 1995)

Conferences between alobbyist and a client, in which strategy for alobbying
effort is discussed, are reportable expenses. (Saff decision: April 1995)

Actsthat “movethelobbying agendaalong” are reportable expenses, including
drafting bills, preparing information to talk about with legisators. (Staff
decision: April 1995).

The time spent by a lobbyist’s staff, which drafts and reviews written
communication (e.g., brochures, bill amendments, legal summaries) is a
reportable expense if the communication is ultimately given to legisative
officials, even though the staff has no direct contact with legidators. The staff
should not register aslobbyists. (Saff decision: September 1995).

An expense incurred by a lobbyist while on retainer, which ultimately will
influence legidative action, must be reported, even when the lobbyist does not
address specific issues with the legidative officialsinvolved, since the expense
was incurred in hopes of creating good will that would ultimately benefit the
lobbyist’sclient(s). If al thelobbyist’sclients potentially sharein the goodwill
the expense is intended to generate, then the lobbyist must prorate the expense
among all clients. (Staff decision: March 1995).
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o If aprivate citizen (not aregistered lobbyist) incurs copying expenses of $500
or moreto copy apetition that will be given to legislators after it is signed, then
thecitizenisobligated to register asalobbyist within 15 days of distributing the
petition. (Saff decision: December 1995)

Comment 33: good will

Most educational efforts arguably have a side effect of building “good will” between a
lobbyist and alegislator. “Goodwill” of alobbyist, though sometimesdifficult tovalue,
is a benefit which trandates into client gain on other unrelated matters. Thus,
expenditures related to the development of goodwill are reportable lobbying
expenditures.

o For example, if a lobbyist entertains, hosts a reception, or gives a gift to a
legislative official withtheideathat it will helpto build rapport with the official,
whichin turn may benefit the lobbyist’ s client(s), then the lobbyist must report
the expense on his/her activity reports. (Staff decision: March 1995)

0 Expenses lobbyists incur, which they cannot attribute to any particular client,
must be reported by the lobbyist as an expenditure made on behalf of the
lobbyist (on thelobbyist’ s activity report) for the reporting period in which they
apply. FAO 98-09.

Comment 34: payment for non lobbying

A lobbyist may “influence legidative action” by paying others not to influence
legislative action. Such payments constitute lobbying expenditures.

Example: Lobbyist “A” ishired tolobby for client “C.” Thereislegisation pending
which affects“C.” “A” hiresthe competitor’slobbyist, “D,” to refrain from lobbying
against “A’s’ lobbying efforts. The expenses and compensation related to the
agreement between “A” and “D” are reportable |lobbying expenditures.

Comment 35: academic publications
A person may influence legislative action, but may not be a lobbyist or engaged in
lobbying activity. For example, an author may write abook about a public policy issue

that may be cited in legislative discussion or debate. The author is not, therefore,
compelled to register as alobbyist by virtue of the publication alone.

Comment 36: monitoring (non lobbyist)
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When oneis not aregistered lobbyist, simply monitoring legislative activity is not an
effort to“influencelegidativeaction.” FAO 97-06. If thereisnolegidative action upon
which the agent or principal is attempting to impose influence, there is no duty to file
alobbyist’s Report of Legidative Gift or Purchase, regardless of the amount of the gift.
However, if it is determined that the gift was given with the intention of influencing
legidlative action, there is a duty to register and report.

It should be noted that an agreement to monitor legislative activity (a non-reportable
event) isdistinct from an agreement to refrain from lobbying (a reportable event).

Example: Corporation“X” isnot aregistered lobbyist. “X” provides goodwill giftsin
the form of tickets to a major sporting event to legislators each year, regardless of
whether it is actively lobbying the legislature. In the past, “X” had the agent actively
lobby on certain issues. However, the agent only monitored the legislature this year.
The total value of the gifts to the legislators was in excess of $30,000 during a three
month period. The tickets came directly from “X” to the legislators. “X” has no duty
to register and report the gifts with the Commission.

Comment 37: monitoring (lobbyist)

FAO 97-06 deals only with the situation in which a gift was made by one who was not
aregistered lobbyist. A registered lobbyist may be presented with different concerns
relating to this issue of monitoring legislative activity. The Commission encourages
lobbyiststo err on the side of disclosure when in doubt.

It should be noted that an agreement to lobby that is converted into an agreement to
monitor legidlative action will be strictly construed by the Commission. Unlike an
agreement to monitor legidlative action that is converted into an agreement to lobby,
thereisapresumption that once activelobbying begins, all subsequent activity between
the lobbyist and the client isreportable, especially during any given legislative session.
This presumption can be overcome only by a clear showing to the contrary.

Example: Lobbyist “A” isamulti-client lobbyist. Many of “A’S’ clients have similar
legidative interests and goals. “A” has an agreement to monitor legislation for client
“C,” acorporation involved in the widget industry. “A” has another agreement with
client “D” to lobby on matters affecting the widget industry. There are severa hills
pending which affect the widget industry. “A” lobbies to pass a bill which would
benefit “D.” The bill would aso benefit “C.” The compensation and expenditures
relating to the agreement with “C” are reportable as lobbying expenditures. “C” must
also register as an employer lobbyist.

Example: Lobbyist “A” represents trade association, “T,” which is comprised of
members of the widget industry. The agreement between “A” and “T” isthat “A” will
only monitor legislative activity and report to the associ ation what mattersare beforethe
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legidaturethat affect “ T's” industry. During abusy legislative session, “A” participates
inthelobbying efforts of an unincorporated coalition of lobbyists. Theassociates of the
coalition have a common goal in defeating certain legislation that affects the widget
industry. Neither “T” nor any of “T'S” members participate in the coalition’s efforts.
“A” must report the compensation and expenditures relating to his agreement with “T”
as lobbying expenditures.

Example: Lobbyist “A” has two clients whose legislative interests have nothing in
common. “A” has an agreement with client “C” to lobby actively and an agreement
with client“D” to monitor legislative activity. Itiswell knownthat “A” represents both
“C” and “D.” While talking with legisators, “A” makes it a point to mention both
clients, though thereisno legislation currently pending that would affect “D.” Because
“A” isaregistered lobbyist and because“ A” isfostering goodwill for “D,” which might
later translateinto aclient benefit should somerel evant | egislation subsequently emerge
for which “A” would lobby on “D’s” behalf, “A” must report the compensation and
expenditures related to his agreement with “D.”

Example: Lobbyist “A” has an agreement to lobby for client “B”. “A” and “B” enter
into thisagreement in September, 1999. “A” lobbiesfor six months. In February, 2000,
“B” begins considering its paymentsto “A” as being made for monitoring legidlative
activity, rather than for lobbying. This arrangement will be strictly construed by the
ILRC, especiadly if “A” isamulti-client lobbyist and continues after February, 2000, to
lobby actively for other clients.

Comment 38: monitoring converted into lobbying

Expenditures made pursuant to a contract to monitor the legislature do not have to be
reflected inthereporting figureswhen that contract isconverted into acontract tolobby.
FAO 97-09. Thecaveat isthat thelobbyist must consider the examples provided, supra,
to determine whether the contract to monitor was a reportable lobbying activity in the
first instance.

Example: Lobbyist “A” ispaid by Client “C” to monitor the legislature. During the
session, “A” tells“C” that legidation is being considered that affects“C.” “C” agrees
to have “A” lobby on its behalf, and the original agreement between “A” and “C” is
modified to reflect such. “A” actively lobbies for “C.” “A” need not recapture the
expenses and compensation relating to the contract to monitor.

Comment 39: direct communication

It is not necessary to have communicated directly in person with alegislator in order to
have influenced legidative action. FAO 97-10.
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Example: “A” isaregisteredlobbyist. “A” sendsgiftstolegisators, but doesnot speak
to themin person. “A” must report the value of the gifts as alobbying expenditure on
“A’s’ activity report. FAO 97-10. “A” must also disclose the gifts on the Report of
Legidative Gift or Purchase. PAO 98-09.

Example: Lobby firm“A” hasfive clients. “A” spends $100 on a gift to alegidator.
“A” isreimbursed $20 from each client for the gift. “A” isresponsiblefor reporting the
gift because “A’s’ clients did not directly make the gifts. “A” must report the gift on
the Report of Legidative Gift or Purchase. “A”, however, may prorate the value of the
gifton “A’s’ compensated activity reports and “A” may back out the value of the gift
inarriving at anet lobbying figureon“A’s” activity report. “A’s’ clientswould report
theamount reimbursedto“A” ontheir respectiveemployer activity reports. FAO 98-09.

Example: Lobby firm “A” has five clients. “A” spends $500 on a noncash gift to a
legidlator. “A” isreimbursed $100 from each client for the gift. “A” isresponsible for
reporting the gift because“A’s’ clientsdid not directly makethe gifts. “A” must report
the gift on the Report of Legidative Gift or Purchase. “A” may, however, prorate the
valuegifton*A’s’ compensated activity reportsand “A” may back out the value of the
gift in arriving at a net lobbying figure on “A’s” activity report. “A’s’ clients would
report theamount reimbursedto “ A” on their respective employer activity reports. FAO
98-09.

Example: “A” initiates a comprehensive letter campaign, which consists of “A”
sending lettersto legislators regarding pending or potentially pending legislation. “A”
does not speak directly to thelegidlators regarding the subject matter of theletters. “A”
is a registered lobbyist. The cost of the letter campaign exceeded $500. The
expenditures made with regard to the letters are reportabl e lobbying expenditures.

Comment 40: veto lobbying

If alobbyist writesaletter to the governor regarding abill and sendsacopy of theletter
to members of the General Assembly whilethebill isstill beforethe General Assembly,
the lobbyist is communicating with the legislature for the purpose of influencing
legidative action. FAO 98-04.

Comment 41: advertisements

A newspaper advertisement purchased by a non-profit association addressed to the
genera public, asking the general public to call the governor and ask him to veto abill
after the bill had been approved by both the House and Senate conference committees,
wasnot lobbying. Theadvertisement doesnot communicatewith any legidativeofficial
with the purpose of influencing legidative action and neither the general public nor the
governor isalegidative official under 1C 2-7-1-8.
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FAO 98-04.

Comment 42: advertisements

A newspaper advertisement in amajor newspaper was an open letter addressed to the
governor during the 1995 legislative session asking him to veto a bill. The
advertisement appeared in the newspaper after the House had passed the bill upon third
reading but prior to the Senate’ s concurrence. The advertisement was published on the
same day that the Senate took action on the bill. Due to the timing, there was an issue
as to whether the advertisement was really intended for the legislature. The
Commission determined that, due to the timing of the advertisement, whether it was
lobbying was “borderline.” FAO 98-04.

Comment 43: business with legislators

The Commission is mindful of the public’'s expectation for information about all
economic relationships between lobbyists and legislators, including those seemingly
unrelated to legidative action. There is at least the appearance that those who do
busi nesswith members of the General Assembly and contributeto their livelihoods may
expect special attention when they have interests at stake. Thus, when alobbyist does
business with alegidlator, there is always a presumption that the lobbyist is attempting
to influence legidlative action, regardless of actual intentions. FAO 98-05.

2-7-1-7 Legidative action

Sec. 7. "Legidative action" means any matter within the authority of the
general assembly; it includes the drafting, introduction, consideration,
modification, enactment, or defeat of any bill, resolution, amendment, report, or
other matter by the general assembly or by either house or any committee,
subcommittee, joint or select committeether eof, or by amember or employeeof the
general assembly acting in hisofficial capacity.

" Legidativeaction" also meanstheaction of thegovernor in approving or vetoing
any bill. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 44: no bill pending

Lobbying can take place even when there is no bill pending before the Generd
Assembly.

Example: Lobbyist “A” spends considerable time approaching legislators and

informing them about hisclients' issues and about the public policy concernsrelated to
thoseissues. There are no bills pending that would affect his clients. However, “A” is
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presenting to the legislators on other matters which are within the authority of the
General Assembly. At any giventime, alegislator might agreewith“A” and introduce
legislation which would benefit “A’s’ clients. Much of what constitutes |obbying does
not involveactual bills. The compensation and expendituresrelatedto“A’s’ clientsare
reportable lobbying expenditures.

2-7-1-8 Legidative official

Sec. 8. " Legidativeofficial” meansamember of the general assembly, or any
employee or paid consultant of the general assembly, or an agency of the general
assembly. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 45: general public and governor
Neither the general public nor the governor is alegidative official. FAO 98-04.
2-7-1-9 Lobbying

Sec. 9. " Lobbying” meanscommunicating by any means, or paying othersto
communicate by any means, with any legidative official with the purpose of
influencing any legidative action. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 46: definitional application for the employer and the
compensated |obbyist

There are two ways to lobby: by communicating by oneself, or by paying another to
communicate. When one pays another to communicate, the entire amount of
compensation paid for lobbying must be reported.

Comment 47: corporate entity

Only the corporate entity that hiresthe lobbyist or incursthe lobbying expenditure must
report and register. FAO 97-01. Thus, if a parent corporation hires a lobbyist, it
registers and reports, and the subsidiary does not, even though the subsidiary may
benefit from the lobbying efforts of the parent corporation.

Thisrespect for corporate formality does not apply, however, in the situation where one
corporation that is not a registered lobbyist conducts an extraordinary business
transaction with alegidator when that corporation isrelated to another corporation that
isaregistered lobbyist.

Example: Corporation “A” isnot aregistered lobbyist. Corporation “A” isawholly
owned subsidiary of Corporation “B”. Corporation “B” is a registered |obbyist.
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Corporation “A” purchases a legisator’s business. Corporation “A” has no duty to
register. Corporation “B” must disclose the transaction between Corporation “A” and
the legidlator in Section E-1 of the activity report. Additionally, Corporation “B” must
filea30-day report within 30 daysfrom the date of the transaction between Corporation
“A” andthelegidlator. The purchaseof alegislator’ sbusinessisnot atransaction made
in the ordinary course of business, though it may be a good faith, arm’s length
transaction. The Commission has not yet determined whether the terms of the
transaction are to be disclosed. However, the assertion of a private or proprietary
interest in maintaining confidentiality of the terms of the transaction is compelling. In
such a situation, it is likely that the disclosure of the event, and not its terms, will
suffice. It isimportant also to note that the purchase of alegislator’ s business pursuant
to anongoing purchase/sale(i.e., lease) arrangement will necessitate ongoing disclosure
by the lobbyist.

Example: “X” corporation is a multi-state provider of electricity and natural gas for
business and consumer users. “Y” is its wholly-owned subsidiary with primary
responsibilities for a geographical area within the State of Indiana. “Y” engages in
lobbying activitiesin Indiana. “X” isnot required to register as alobbyist by virtue of
“Y’s’ lobbying activities, even though “X” isthe sole owner of “Y.”

Comment 48: contract to lobby

When one entersinto an agreement to have another person lobby, oneis paying another
to communicate. A lobbyist who entersinto acontract which contains apromiseto pay
of greater than $500 for lobbying services must register the contractua relationship at
thetime of the contract and must report the expenditures/ compensation made pursuant
to the contract in the respective periods in which the said expenditures / compensation
aremade. FAO 97-03.

Example: InNovember, 1997, “L” |obbyist entersinto acontract with“C” client. The
contract specifies that “C” will pay $10,000 to “L” to lobby for “C” in the 1998
legislativesession. “L” doesnot perform any servicesunder the contract until 1998, and
“C” does not render payment on the contract until August, 1998. Both “L” and “C”
must register as lobbyists at the time of the making of the contract. “L” and “C” must
report payment made / received on the contract during the period in which payment is
made / received.

Comment 49: contract to monitor

A contract to monitor legislative activity is not “lobbying” for purposes of |obby
disclosure. FAO 97-06; FAO 97-09. However, one must be mindful of the whether
legidlative action is being influenced. See supra, comments IC 2-7-1-6.

53



Comment 50: indirect communication

The communication need not be direct, but can be accomplished by any means.

FAO 97-10. See supra, comments, IC 2-7-1-6. For example, the Commission has
determined that sending an e-mail to alegidator should be treated as an ordinary letter
or communication to the legislator. (Minutes of Public Meeting, September 24, 1996).
Internet communications in which lobbyists actively seek out legislators are lobbying
efforts. (Minutes of Public Meeting, November 21, 1996).

Comment 51;: communicate

Theword “communicating” isnot modified by any requirement that thelobbyist initiate
the communications. (Minutes of Public Meeting, November 21, 1996).

Comment 52: RS definition

Indiana’'s definition of lobbying differs from the definition of lobbying used by the
Internal Revenue Service for purposes of deductibility of lobbying expenses. 26 CFR
1.162-29(b)(6), 26 U.S.C. 162(€)(2): HR Conf. Rep. No. 213, 103 Cong., 1% Sess. 605
(1993).

Comment 53: good will

Attemptsto cultivate good will between the lobbyist and the legislators are considered
lobbying. SeelC 2-7-1-6, comments, supra.

Comment 54: payments not to lobby

Paying another to communicate with the purpose of influencing legislative action is
lobbying. Similarly, paying another to abstain from lobbying is also lobbying. The
abstention from lobbying is a form of communication made for the purpose of
influencing legidative action when the abstention is exchanged for valuable
consideration. See comments, 1C 2-7-1-6, supra.

2-7-1-10 Lobbyist

Sec. 10. " Lobbyist" meansany per son who:

(1) engagesin lobbying; and

(2) in any registration year, receives or expends an aggr egate of five hundred
dollars ($500) in compensation or expendituresreportable under thisarticle
for lobbying, whether the compensation or expenditureissolely for lobbying
or the lobbying is incidental to the individual's regular employment. As
amended by PL 3-1992; PL 9-1993, SEC. 4.
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Comment 55. compensated and employer defined

There are two types of lobbyists in Indiana: lobbyists who are compensated for
lobbying and lobbyists who compensate others. Additionally, it is possible both to be
compensated for lobbying and also to compensate another person for lobbying. FAO
98-01. If suchisthe case, the lobbyist must register in both capacities, but need only
file activity reportsin its capacity as a compensated lobbyist.

Example: Lobby firm*“A” hassevera clients. To meet the needs of those clients, “A”
decidesto hiretwo contract |obbyists and two employeelobbyists. “A” receivesgreater
than $500 from itsclients. “A” expends greater than $500 paying the four lobbyists it
hired. Thus, “A” must register in two capacities:. as onewho gets compensated and as
one who compensates another for lobbying.

Comment 56: contract to lobby

A lobbyist who enters into a contract which contains a promise to pay of greater than
$500 for lobbying services must register the contractual relationship at the time of the
contract and must report the expenditures/ compensation made pursuant to the contract
in the respective periodsin which the said expenditures/ compensation are made. FAO
97-03.

Example: Corporation lobbyist“A” hireslobby firm“B” in November, 1999 to lobby.
“A” pays*“B” in January, 2000 on the lobbying contract. “A” and “B” must register in
1999 and 2000. “A” must report the payments it made to “B” in 2000.

Example: Corporation lobbyist “A” hires lobby firm “B” on December 20, 1999 to
lobby. “A” pays “B” on December 20, 1999, for lobbying to be performed in 2000.
Because payment was made in 1999, “A” and “B” must register in 1999 and in 2000.
“A” must report the paymentsit madeto“B” in1999 on“A’s” second half 1999 activity
report.

Example: Corporation lobbyist “A” hires lobby firm “B” on December 20, 1999 to
lobby. “A” pays “B” on January 2, 2000 for lobbying to be performed on that
agreement. Because“A” and “B” must report the agreement to lobby within 15 days
fromits making, they may register in January, 2000. “A” reportsthe paymentsit made
to “B” onitsfirst half 2000 activity report.

Comment 57; association dues

The inquiry of whether one has received or expended $500 may include association
dues. FAO 97-07(a). Anassociationisa“person.” When the principal purpose of the
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association is lobbying (greater than 50% of its total budget is applied towards
lobbying), and when amember’ sdues are greater than $500, the dues are compensation
for lobbying. The trade association must register as a compensated lobbyist and the
member(s) as employer lobbyists. See example, supra.

Comment 58: non lobbyist employees

The fact that a corporation is a registered lobbyist does not mean that al of its
employees are lobbyists. Persons who work at influencing legislative action on behal f
of the corporation are lobbyists, but the corporation’s other employees who do not
engage in lobbying are not lobbyists. (Informal Commission Decision: November,
1996).

Comment 59: lobbyist employees

An employee who lobbies on behalf of an employer is a lobbyist, to the extent the
employee receives greater than $500 in compensation. FAO 98-02. In determining
whether an employee has met the $500 threshold, one must consider such payments as
employee and fringe benefits. FAO 97-04.

Example: Lobby firm*“A” hiresan employeeto lobby for “A’s” clients. The employee
ispaid $10,000 annually and spends 75% of her timeperforming lobbying services. The
lobby firm must report $7,500 of the employee’ ssalary asalobbying expenditure. “A”
should be cognizant of the definition of lobbying, as per the interpretations contained
in this commentary, in arriving at a percentage of time spent lobbying.

Example: Corporation“C” isalready registered as an employer |obbyist and hirestwo
employees to lobby on behalf of “C.” The first employee is employed as corporate
counsel, is paid $100,000, and spends only 10% of her time lobbying for “C.” The
second employee is paid $30,000 and spends 100% of histime lobbying for “C.” “C”
would report a $10,000 lobbying expenditure with regard to the first employee and a
$30,000 lobbying expenditure with regard to the second employee.

Comment 60: the corporate officer who lobbies

Itiscustomary for acorporate officer to attend | egislative functions and to represent the
interests of the corporation on legislative matters. Time spent by a corporate officer in
attempting to influence legislative action is reportable by the corporation. If the
corporation is already registered as a lobbyist, it must value al time spent by the
corporate officer, regardless of whether the $500 threshold isreached with regard to that
individua. If the corporation isnot already registered asalobbyist, it must do so when
the value of the corporate officer’s time attributable to lobbying exceeds the $500
threshold. When $500 of a corporate officer’ s compensation is attributable to lobbying
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activities, that individual must register as a compensated |obbyist for the corporation.
It isimportant for the corporation to be mindful that the corporate officer must register
as a compensated |obbyist within 15 days of having met the $500 threshold.

Example: When an officer of acompany hosts ameeting with legislatorsto discussand
explain the complex issuesin abill and to answer questions, that officer isengaged in
lobbying, and the company and the officer must register if the $500 threshold is met.
(Staff decision: September 1995; FAO 98-02).

Example: Similarly, achairman/president of an organization, who writeslettersor calls
legislators to support or protest legislation which affects that organization, islobbying
and must register if the $500 threshold ismet. The $500 includes the prorated amount
of any regular salary s'he receives during the time spent writing or calling. (Saff
decision: December 1995).

Comment 61. compensated and employer

A “compensated lobbyist” is an individual, organization, association, corporation,
partnership, or firm that receives compensation for lobbying servicesrendered on behal f
of aclient or an employer. An “employer lobbyist” is an organization, association,
corporation, partnership, firm, or individual that compensates another to perform
lobbying services on behalf of the employer lobbyist.

Comment 62: agreements not to lobby

A person who has been compensated greater than $500 to abstain from lobbying must
register asalobbyist. See example, supra.

Comment 63: unincorporated associations and incorporated or

unincorporated coalitions

Unincorporated associ ations/coalitionswhich haveaprincipal purpose of 1obbying must
register and report as lobbyists. Incorporated coalitions must also register as employer
lobbyistsif certain conditions are met.

Example: Severa lobbyists who represent clients in the insurance industry come
together during alegidative session and organize their lobbying efforts with regard to
aparticular bill. Thereis no incorporated entity which isresponsible for the activities
of these lobbyists, though their efforts are organized. The funding for the lobbying
activities is derived from the various lobbyists' clients. Each client must report the
amount paid to the coalition for lobbying.
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Example: Three incorporated nonprofit organizations donate the time of several
employees to lobby for a particular bill about which all three organizations have an
interest. Oneof the organizationsprovidesexpensiveliteratureand other mediamaterial
to support the lobbying efforts. One of the three organizations donates a considerable
amount of funding for the lobbying efforts. The third organization lends it name and
reputation to the lobbying efforts, to the extent that all legislators and other interested
persons believethat entity to bethe“lobbyist” supporting the efforts. All of the entities
must register and report the expenditures each made, designating the entity which lent
its name as the lobbyist.

Example: nonprofit Lobbying activitiesare conducted through an incorporated entity
by several personswho jointogether inacommon enterprisefor the purpose of lobbying
through the incorporated entity. The incorporated entity has no employees. The
incorporated entity must register both as a compensated and as an employer lobbyist.
Those persong/entitieswho form to place, collectively, greater than $500 attributable to
lobbying into the incorporated entity which conducts the lobbying must register as
employer lobbyists. (Minutes of Public Meeting, June 2, 1998).

Comment 64. the volunteer |obbyist

The Commission was presented with the question of how to report the efforts of a
volunteer lobbyist. No written request for advisory opinion was submitted. Asaresult,
the issue of reporting volunteer lobbying efforts remains unresolved. In the spirit of
disclosure, the lobbyist who is volunteering his/her lobbying services should disclose
such on his’her registration statement, particularly if that person is otherwiseregistered
as alobbyist for another entity. The entity for whom the lobbying is being performed
should likewise disclose the relationship between itself and the volunteer lobbyist.
Whether such arrangements trigger a duty of registration for parties not otherwise
registered has not been determined.

2-7-1-11 Payment

Sec. 11. (a) " Payment” means a payment, compensation, reimbursement,
distribution, transfer, loan, advance, conveyance, deposit, gift, pledge,
subscription, or other rendering of money, property, services, or anything else of
value, whether tangible or intangible, and any contract, agreement, promise, or
other obligation, whether or not legally enfor ceable, to make a payment.

(b) " Paid" meansthat payment has been made.

(c) "Pay" meanstheact of making a payment. Asadded by Acts 1981, PL 9,
SEC. 1.

Comment 65: crossreference
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See comments, supra, IC 2-7-1-2 (compensation), |C 2-7-1-3 (expenditure),
|C 2-7-1-4 (gift)

2-7-1-12 Person

Sec. 12. "Person" means a human being, corporation, limited liability
company, partnership, association, firm, or educational institution. Asamended by
PL 8-1993, SEC. 3.

Comment 66:; associations

Trade associations are “persons’ under the lobby disclosure law. FAO 97-07(a). See
example, supra.

Comment 67: all inclusive

The definition of “person” is all inclusive. It includes an individual and any
combination of two or more individuals however organized. Legidative Ethics
Commission Handbook 1992 (2™ ed.), at 7.

Comment 68: model law definition

“Person” means an individual, proprietorship, firm, partnership, joint venture, joint
stock company, syndicate, business, trust, estate, company, corporation, association,
club, committee, organization, or group of persons acting in concert. COGEL, Model
Lobby Regulation Act 8 304.16 (1995).

Comment 69: public entities, political subdivisions and municipal
corporations

The Commission has been presented with the issue of whether public entities, political
subdivisionsand municipal corporationsare”persons’ under thedisclosurestatute. The
issue has heretofore been resolved by the position that public entities, political
subdivisions and municipal corporations come to their exemption under the statute by
virtue of the public employee and public official exemption found in 2-7-2-6(a). Thus,
if the person doing the lobbying for the public entity is a public employee or public
official, the public entity need not register and report. If the public entity hires a
contract lobbyist, it must register and report its lobbying efforts. It islikely that the
Commission will re-evaluate this interpretation and will address the issue of whether
public entities, political subdivisions and municipal corporations are “persons’ under
the statute. If it is determined that they are not “persons’ under the statute, it follows
that an exemption is not necessary.
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2-7-1-13 Public employee

Sec. 13. " Public employee” means an employee of the state or federal
government or a political subdivision of either of those governments and does
include an official or employee of any university, college or other educational
institution presently existing or hereafter established in Indiana, for the purpose
of providing programs of collegiate or university education or other post high
school education and which is supported in whole or in part by appropriations
made by the general assembly. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 70: public entity

A public entity that hires an independent contractor to lobby on its behalf must register
asanemployer lobbyist. Thestatuteprovidesexemptionsonly for “ publicofficials’ and
“public employees’ and not for “public entities.” (Staff decision: February 1993).

Example: A city council hires a private lobbyist to represent the interests of the city
with regard to certain tax zoning legislation. The city council must register. Had the
city council hired an employee to do the lobbying, however, it would have no duty to
register.

Comment 71 appointed official

“Public employee” means an individual appointed to a position, including a person
appointed to a position created by statute, whether compensated or not, in state, county
or municipal government, including members of the judiciary. COGEL, Model Lobby
Regulation Act, § 304.17 (1995).

Comment 72: hybrid entities

Theemployeesof an entity that iscreated by thelegidatureto perform apublic function
are public employeeswithinthemeaning of IC 2-7-1-13. Thisincludes*hybrid” entities
(separate corporations which are nonetheless instrumentalities of the State). (Saff
decision: December 1994).

Comment 73; state agency

A “state agency” is an entity described as such in its enabling statute, with direct
funding from the state, with debts that become those of the state, with employees who
are paid by the state and who participate in PERF, and with the attorney genera as
counsel. Persons employed by such an agency are exempt from registering and
reporting. (Staff decision: December 1994).
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2-7-1-14 Public official

Sec. 14. "Public official" means an individual who holds office in the
executive, judicial, or legidative branch of the state or federal government or a
political subdivision of either of those governments and includes an official or
employee of any university, college or other educational institution, presently
existing or her eafter established in Indiana, for thepur poseof providing programs
of collegiateor university education or other post high school education and which
issupported in wholeor in part by appropriations made by the general assembly.
As added by Acts 1981, PL 9, SEC. 1.

Comment 74: hiring a lobbyist

When apublic official, who is exempt by statute from registering as alobbyist, hiresa
private firm or person to lobby for him/her, the public official must register as an
employer lobbyist. (Staff decision: January 1994, October 1995, December 1995). It
is significant to note that it is the public official, and not the public entity which s’/he
represents, who is granted the exemption.

2-7-1-15 Registrant

Sec. 15. " Registrant” means a person who isrequired to register under
|C 2-7-2-1. Asadded by Acts 1981, PL 9, SEC. 1.

2-7-1-16 Registration statement

Sec. 16. " Registration statement” meanstheregistration statement provided
by IC 2-7-2. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 75: types

Therearetwo different registration statements: onefor Employer Lobbyistsand onefor
Compensated Lobbyists.

2-7-1-17 Commission

Sec. 17. "Commission” refersto the Indiana lobby registration commission
established by I1C 2-7-1.6. Asamended by PL 3-1992, SEC. 5; PL 9-1993, SEC. 5.

[I1. Indiana Lobby Registration Commission

2-7-1.6-1 Establishment
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Sec. 1. (a) Thelndiana lobby registration commission is established.

(b) Thecommission isaseparateand independent agency withinthelegisative
branch of state gover nment.

(c) Thecommission shall administer thisarticle. Asadded by PL 3-1992, SEC.
6. Amended by PL 9-1993, SEC 6.

2-7-1.6-2 Membership

Sec. 2. (a) The Commission consistsof four (4) members. The president pro
tempor e of the senate, the minority floor leader of the senate, the speaker of the
house of representatives and the minority floor leader of the house of
representatives shall each appoint one (1) member.

(b) Not morethan two (2) of thefour (4) membersmay hold the same paolitical
affiliation.

(c) Anincumbent legislator or lobbyist may not be appointed asa member of
the commission. Asadded by PL 3-1992, SEC. 6.

2-7-1.6-3 Terms, vacancies

Sec. 3. (a) Each member of the commission servesfor aterm of four (4) years,
beginning January 1.

(b) Member s of the commission may be reappointed to successive terms.

(c) The appropriate appointing authority shall fill a vacancy on the
commission for the duration of the unexpired term. Asadded by PL 3-1992, SEC.
6.

2-7-1.6-4 Chairman

Sec. 4. A chairman shall be selected for the commission to servefor aterm of
one (1) year. Thechairman'sterm beginsJanuary 1. The chairman to servein
even-numbered years shall be designated by the president pro tempore of the
senate, and the chairman to servein odd-number ed year s shall be designated by
the speaker of the house of representatives. Asadded by PL 3-1992, SEC. 6.

2-7-1.6-5 Powersand duties
Sec. 5. (a) Thecommission hasthe powersand duties specified in thisarticle.

(b) The commission may do the following:

(1) Hold meetings as necessary.

(2) Make recommendationsto the general assembly concer ning administration
of thisarticle.

(3) Subject to I C 2-7-7, receiveand hear any complaint allegingaviolation of this
article,
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(4) Obtain information relevant to an audit conducted or acomplaint filed under
thisarticle.

Comment 76: audit procedures

Seeinfra, appendix 6: audit procedures. Also note that, effective for the 1998
random audits, the clients and compensated lobbyists of any compensated |obbyist
randomly selected will be simultaneously audited with the randomly selected
compensated lobbyist. Thisisto ensure adequate cross-referencing.

(5) Administer oaths.
(6) Act as an advisory body by providing advisory opinions to lobbyists on
questionsrelating to the requirements of thisarticle.

Comment 77: advisory procedures
Seeinfra, appendix 1: advisory opinion procedure.

See also infra, appendix 7, FAO 99-03: Procedures for Effects of the Tendering of
Informal Written and Verbal Advice by the ILRC Executive Director & Counsel.

(7) Establish qualificationsfor and employ the personnel required toimplement
thisarticle.
(8) Adopt rulesand procedures necessary or appropriateto carry out itsduties.
(9) Makereasonable and necessary expenditures of money appropriated to the
commission.
(10) Do other things necessary and proper:

(A) to implement thisarticle; or

(B) asrequested by the general assembly or thelegidative council. Asadded

by PL 3-1992, SEC. 6. Amended by PL 9-1993, SEC. 7.

2-7-1.6-6 Majority vote

Sec. 6. Thevoteof at least three (3) membersisrequired for the commission to
take official action. Asadded by PL 3-1992, SEC. 6.

2-7-1.6-7 Per diem, mileage; travel allowances
Sec. 7. When the commission meets, each member isentitled torecelvethe same
per diem, mileage, and travel allowancesappr oved by thelegislative council for lay

members serving on interim study committees established by the legidative
council. Asadded by PL 3-1992, SEC. 6.
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2-7-1.6-9 Application of chapter to committeesunder 1C 2-2.1-3-5

Sec. 9. Nothing in this chapter affectsthe committees established under
|C 2-2.1-3-5. Asadded by PL 3-1992, SEC. 6.

V. Registration Statements

2-7-2-1 Filing requirement
Sec. 1. (a) Each lobbyist shall file annually with the commission a registration
statement under oath accompanied by theregistration feerequired by thissection.
(b) Except as provided in subsection (c), the registration fee is one hundred
dollars ($100).
(c) Theregistration fee of a lobbyist that satisfies either of the following is fifty
dollars ($50):
(1) Thelobbyist isanonpr ofit or ganization exempt from federal incometaxation
under Section 501(c)(3) or 501(c)(4) of the Internal Revenue Code.
(2) Thelobbyist:
(A) isan employee of a lobbyist described in subdivision (1); and
(B) performs lobbying services for the employer as part of the lobbyist's
salaried responsibilities. As amended by Acts 1982, PL 9, SEC. 1; PL 3-1992,
SEC.7; PL 9-1993, SEC. 8.

Comment 78: agreements to lobby

The duty to register and become subject to the lobbying statute arises for both parties
at the time an agreement to lobby ismade. FAO 97-03. See supra, example.

Comment 79: fees
Thosepersons/ entitiesregistering both ascompensated and asemployer |obbyistsneed
only pay oneregistration fee. No additiona feeisrequired when amending an original
registration.
Comment 80: forms
Seeinfra, appendix (instructions on forms).
2-7-2-2 Timeof filing; expiration; latefiling; fees
Sec. 2. (a) Each registration statement shall befiled not later than January 15 or

within fifteen (15) days after theregistrant becomesalobbyist, whichever islater.
Each registration statement expires on December 31 of the year for which it was



issued. The commission may accept registration statements before January 1 of
the year to which they apply, asthe commission deter mines.

Comment 81: ongoing client relationship

If acompensated |obbyist has an ongoing relationship with an employer lobbyist, both
are required to register by January 15th each year to avoid paying a late fee. This
statutory provision that one must file within 15 days after becoming alobbyist applies
to new lobbyists and to lobbyists contracting with new clients.

(b) Subject to subsections (c¢) and (d), the commission shall impose a late
registration feeof ten dollar s($10) per day for each day after thedeadlineuntil the
statement isfiled.

(c) Thelateregistration fee shall not exceed one hundred dollars ($100).

(d) The commission may waive the late registration fee if the commission
determines that the circumstances make imposition of the fee inappropriate. As
amended by PL 3-1992, SEC. 8; PL 9-1993, SEC. 9.

Comment 82: agreements to lobby

The Commission recognizes that many times an agreement to lobby may arise during
the legidative session. Said agreements may or may not be reduced to writing.
Regardless of the circumstances surrounding the agreement to lobby, it is unlawful
under the lobby disclosure law to fail to register said agreements within 15 days from
their making and to report expenditures made therewith.

2-7-2-3 Contents; lobbyists compensated for lobbying

Sec. 3. The registration statement of each lobbyist who is compensated for
lobbying shall include:

(1) hisname, social security number, residence address and telephone number,

business address and telephone number, and the addresses and telephone

number sof any temporary living or businessquartershehasin Marion County;

(2) the name, business addr ess, telephone number, and kind of business of each

per son (including the names of each officer or partner) who compensates him;

(3) hisprimary occupation and the name or names of hisemployersif different

than those specified in subdivision (2); and

(4) the subject matter of hislobbying. Asamended by Acts 1982, PL 9, SEC. 2;
PL 6-1987, SEC. 1.

Comment 83: compensated |obbyist
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A compensated lobbyist is an individual, organization, association, corporation,
partnership, or firm that recel ves compensation for |obbying servicesrendered on behal f
of aclient or employer.

Comment 84: social security numbers

Commission staff maintains a separate file of social security numbers and blocks out
these numbers on activity reports that are kept in the public recordsfiles.

Comment 85: lobbyists hiring lobbyists

There does not appear to be statutory authority which would support the Commission
in requiring that a compensated lobbyist disclose for which clients of an employer
lobbyist helobbies. Inthegeneral spirit of disclosure, the Commissioninvites, but does
not require, compensated |obbyists to disclose those clients on whose behalf they are
lobbying voluntarily. FAO 97-08.

Example: Lobbyist “A” is paid by Lobby Firm “B” to lobby for client “C.” “A’S’
compensation for the lobbying “A” does for client “C” is paid solely by “B.” “A”
currently reports that he is a compensated lobbyist for “B” and does not report that he
lobbiesfor “B’s’ client, “C.”

Comment 86: forms
Seeinfra, appendix (formsinstructions).
2-7-2-4 Contents; statements of lobbyists compensating a person for lobbying

Sec. 4. Theregistration statement of each lobbyist who compensatesa per son for
lobbying shall include:

(1) hisfull name, business address and telephone number, type of business, and

thefull nameof theindividual who controlsthebusiness, thepartners,if any, and

officers;

(2) the full name, business address, and telephone number of each person

compensated by him asa lobbyist;

(3) the subject matter for which he has employed or contracted with a lobbyist.

As added by Acts 1981, PL 9, SEC. 1.

Comment 87: employer |obbyist

An employer lobbyist isan organization, association, corporation, partnership, firm, or
individual that compensates another to perform lobbying services on behalf of the
employer lobbyist.
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Comment 88: forms
Seeinfra, appendix (forms instructions)
2-7-2-5 Amendments; changesin information; notice of termination

Sec. 5. If a material change occurs in any of the information contained in a
registration statement, an appr opriateamendment shall befiled within fifteen (15)
days after the change. Each registered lobbyist may file a notice of termination
within fifteen (15) daysafter heceasestheactivity which required hisregistration;
however, this does not relieve him of thereporting requirementsof 1C 2-7-3. As
amended by Acts 1982, PL 9, SEC. 3.

Comment 89: fees and penalties

Thereisno fee assessed for amending an original filing. However, amended filingsthat
are filed beyond the 15 day period are subject to alate penalty.

Comment 90: multi client lobbyists

A registered lobbyist, who is registered for one or more clients and who lobbies for a
client for whom he has not yet registered, must comply with the 15 day amendment
provision.

Example: Lobbyist “A” has three clients for whom he is registered to lobby, all of
whom share common legidativeinterests. “A” hasafourth client for whom he has not
yet registered, but said client shares the same legidative interestsas“A’S’ other three
clients. During the session, “A” lobbiesfor the three clients for whom heis registered
tolobby. “A” waitsuntil 15 days after the legislative session has adjourned to register
asthefourth client’ slobbyist. “A” should haveregistered asthefourth client’ slobbyist
within 15 days of agreeing to lobby for that client.

2-7-2-6 Exemptions; application of thischapter and I1C 2-7-3
Sec. 6. (a) Theprovisionsof thischapter and I C 2-7-3 are not applicableto any

full-timeor part-time public official acting in hisofficial capacity or any full-time
or part-timepublicemployeein I ndianaactingwithin thescopeof hisemployment.

Comment 91: public entity

A public entity which hires an independent contractor to lobby on its behalf must
register as an employer lobbyist. The statute provides exemptions only for “public
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officias” and “public employees’ and not for “public entities.” (Saff decision:
February 1993).

Example: A city council hires a private lobbyist to represent the interests of the city
with regard to certain tax zoning legislation. The city council must register. However,
had the city council hired an employee to do the lobbying, it would have no duty to
register.

Comment 92: appointed persons

“Public employee” means an individual appointed to a position, including a person
appointed to aposition created by statute, whether compensated or not, in state, county
or municipal government, including members of the judiciary. COGEL, Model Lobby
Regulation Act, 8 304.17 (1995).

Comment 93: hybrid entities

Theemployeesof an entity that iscreated by thelegis atureto perform apublic function
arepublicemployeeswithinthemeaning of IC 2-7-1-13. Thisincludes*hybrid” entities
(separate corporations which are nonetheless instrumentalities of the state). (Staff
decision: December 1994).

Comment 94: state agency

A “state agency” is an entity described as such in its enabling statute, with direct
funding from the state, with debts that become those of the state, with employees who
are paid by the state and who participate in PERF, and with the attorney general as
counsel. Persons employed by such an agency are exempt from registering and
reporting. (Staff decision: December 1994).

Comment 95: hiring a lobbyist

When apublic official, who is exempt by statute from registering as alobbyist, hiresa
private firm or person to lobby for him/her for the public entity that the public official
represents, the public official must register as an employer lobbyist. (Staff decision:
January 1994, October 1995, December 1995). It is significant to note that it is the
public official, and not the public entity which s/he represents, who is granted the
exemption.

(b) The provisions of thischapter are not applicable to any newspaper or other
periodical of general circulation, book publisher, news wire service, radio or
television station (including any individual who owns, publishes, or isemployed by
any such newspaper or periodical, radio, or televison station) which in the
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ordinary cour se of business publishes newsitems, editorials, or other comments,
or paid advertisement, which directly or indirectly urge legidative action if such
newspaper, periodical, book publisher, radio or television station, or individual
engagesin nofurther or other activitiesin connection with urginglegidativeaction
other than to appear before a committee of the legislature in support of or in
opposition to such action.

Comment 96: public service announcements

If apublic service announcement (PSA) is placed by aperson who isnot alobbyist, and
the content of the PSA was addressed to the public rather than to the General Assembly,
no lobbying has occurred. However, if the PSA is produced by a lobbyist and then
placed by alobbyist, the costs of production and distribution are lobbying expenditures.
(Informal Commission Determination: November 1996).

(c) Theprovisionsof thischapter arenot applicableto an individual invited, by
any member of the general assembly, to testify before the general assembly or a
legislative committee at thetime the individual istestifying.

Comment 97: invitation to testify

If an individual is invited to testify before the General Assembly or a legislative
committee by amember of the General Assembly, lobbying does not take place during
thetestimony. A personisnot required to include any expenses necessarily incurredin
connectionwith giving thetestimony in determining total 1obbying expenditures. Proof
of invitation to testify should beretained for four years. Legidative Ethics Commission
Handbook 1992 (2nd ed.) at 16. However, any compensation or expenses incurred for
lobbying that takes place before or after the testimony is reportable.

(d) The provisions of this chapter are not applicable to any officer or employee
of the state central committee of a political party while acting within the scope of
his employment.

(e) This chapter does not apply to a person whose lobbying services are
per formed without compensation.

Comment 98: citizens

The Commission has informally interpreted this provision to mean that when an
individual citizen choosesto discusslegidation with membersof the General Assembly,
the citizen need not register and report. This provision does not apply to employees of
corporationswho do not ordinarily lobby but who periodically represent theinterests of
the corporation before the legislature.
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Comment 99: the volunteer lobbyist

Theissue of how to report the efforts of the volunteer 1obbyist remains unresolved. Of
particular interest iswhen thevolunteer |obbyist isan otherwiseregistered compensated
lobbyist or when the entity for which the lobbying is being performed is an otherwise
registered employer lobbyist. Inthespirit of disclosure, thecommission encouragesany
otherwise registered lobbyist person/entity who participates or benefits from volunteer
lobbying efforts to disclose the existence of the relationship.

(f) Notwithstanding the definition of " lobbying" asspecified in 1C 2-7-1-9, in no
instance shall thelanguage of thischapter beconstrued to prohibit in any way free
and open communication between any citizen of this state and members of the
general assembly.

Comment 100: free speech

The requirement that one must disclose lobbying activitiesisnot, in itself, arestriction
or undue burden on free speech. FAO 98-04.

(g) Thisarticledoes not apply to:

(1) an insurance policy;

(2) a credit card agreement;

(3) arecorded mortgage secured by real property; or

(4) awritten agreement with afinancial institution (asdefined in | C 28-1-1-3); if
theinsurance policy, credit card, mortgage, or agreement wasissued or madein
the ordinary course of business.

Comment 101: statutory construction

The enumerated exemptions in this section are specific. “It is instructive that the
Indiana General Assembly enacted amendments to 2-7-2-6 in 1992 and 1993. Those
amendments added subsection (g), which provided that the Act does not apply to an
insurance policy, acredit card agreement, arecorded mortgage secured by real property,
or a written agreement with a financial institution. This language of exclusion was
intended to eliminate from activity reports information that had been required by an
attorney general’ sinterpretations of (a)(3). [ See Attorney General Opinions 90-15 and
90-23.] If the General Assembly had intended an inherent limitation on the meaning of
the word expenditure so that only voluntary expenditures were included, it would not
have been necessary to providethe additional exclusionary language of subsection (g).”
FAQO 98-05.

Thus, this exemption is interpreted by the Commission to be limited to only theitems
enumerated.
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(h) Thisarticledoesnot apply to compensation paid to the spouse of alegislator
for goodsor services provided by the spousein the ordinary cour se of businessto
alobbyist or alobbyist's employer.

Comment 102: application to other reports

The exception provided by IC 2-7-2-6(h), which exempts |obbyists from reporting the
value of items purchased in the ordinary course of business from a corporation owned
by the spouse of alegidator, also appliesto |C 2-7-3-6, which requiresalobbyist tofile
awritten report whenever a purchase of goods or services in excess of $100 is made
from amember of the General Assembly, or from alegislator’ sfamily business. (Saff
decision: January 1994)

Comment 103: legislator’ sownershipinterest in spouse’ sbusiness

If the legislator has a 50% or more ownership interest in the spouse’ s business and a
lobbyist purchases goods or services from that business, the lobbyist must report in
Section E-1 the value of the transaction attributable to the legislator's ownership
interest.

(i) Theitemstowhich thisarticledoesnot apply under subsection (g) or (h) shall
not beincluded in activity reportsfiled under | C 2-7-3-3. Asamended by Acts 1982,
PL 9, SEC. 4; PL 3-1992, Sec. 9; PL 9-1993-, SEC. 10.

Activity Reports
2-7-3-1 Filing requirement

Sec. 1. Each lobbyist shall file semi-annually with the commission an activity

report under oath. He shall file a separate activity report relating to each person

from whom he receives payment for lobbying. Asadded by Acts 1981,
PL 9, SEC. 1. Amended by PL 3-1992, SEC. 10

Comment 104: compensated / employer

A registered employer lobbyist files only one activity report semi-annualy. A
compensated lobbyist must file a separate activity report for each employer/client.

Comment 105: no activity
Even when alobbyist has no reportabl e activity during one of the reporting periods, an

activity report must be filed. Legidative Ethics Commission, Summary Guidelines to
Indiana Law, June 1993, at 3.
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Comment 106: agreements to lobby

The duty to register and become subject to the lobbying statute arises for both parties
at the time an agreement to lobby is made. FAO 97-03. See supra, example. The
expenditures on the agreement are reported on each lobbyist’ s activity report during the
period in which they were incurred.

2-7-3-2 Timeof filing; failureto file; penalty; limitation

Sec. 2. (a) One (1) activity report shall befiled not later than July 31, covering
theperiod from January 1through June30. Theother activity report shall befiled
not later than January 31, covering the period from July 1 through December 31
of theimmediately preceding calendar year. (b) Subject to subsections(c) and (d),
thecommission shall imposea penalty of ten dollars($10) per day for each day that
the person failstofileany report required by thischapter until thereport isfiled.

(¢) The penalty shall not exceed one hundred dollars ($100) per report.

(d) Thecommission may waivethe penalty if thecommission deter minesthat the
circumstances make imposition of the penalty inappropriate. As added by Acts
1981, PL 9, SEC. 1. Amended by PL 3-1992, SEC. 11; PL 9-1993, SEC. 11.
2-7-3-3 Contents; requisites

Sec. 3. (@) Theactivity reportsof each lobbyist shall include the following:

(1) acompleteand current statement of theinformation required to be supplied
under IC 2-7-2-3and IC 2-7-2-4.

Comment 107: updated registration information

Lobbyists are required by this section, in essence, to register three times per year with
the Commission. Although the lobbyist is not technically registering with the
Commission each time s/hefiles an activity report, it isincumbent upon the lobbyist to
provide the Commission with updated and accurate registration information at each
activity report filing.

Comment 108: corporate entity

Only the corporate entity which hires the lobbyist or incurs the lobbying expenditure
must report and register. FAO 97-01.

Comment 109: forms

Seeinfra, appendix (forms instructions).
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(2) Total expenditures on lobbying (prorated, if necessary) broken down to
include at least the following categories.

Comment 110: reaching the threshold

Onceit has been determined that the $500 threshold has been crossed, all expenditures
areto bereported, including those expenditures made in arriving at the $500 threshold.
FAO 97-05.

Comment 111: prorating

Prorating of expenditures for lobbying may only occur if necessary. Otherwise, a
lobbyist must report actual expenditures for each client. Examples of when prorating
may be necessary are as follows:

0 An expense incurred by a lobbyist while on retainer, which ultimately will
influence legidative action, must be reported, even when the lobbyist does not
address specific issues with the legidative officialsinvolved, since the expense
was incurred in hopes of creating goodwill that would ultimately benefit the
lobbyist’sclient(s). If al thelobbyist’s clients potentially sharein the goodwill
the expense is intended to generate, then the lobbyist must prorate the expense
among all clients. (Staff decision: March 1995)

For example, if a lobbyist entertains, hosts a reception, or gives a gift toa
legislative official withtheideathat it will helpto buildrapport withtheofficial,
whichin turn may benefit the lobbyist’s client(s), then the lobbyist must report
the expense on his/her activity reports. (Staff decision: March 1995)

0 Expenses that lobbyists incur, which they cannot attribute to any particular
client, should be attributed to the lobbyist who is doing the lobbying and not to
the clients of the lobbyist. PAO 98-09.

Comment 112: triggering events (prorating)

A lobbyist may not avoid a duty to register by virtue of prorating expenditures among
various clients. If the compensated lobbyist has received in excess of $500 to lobby,
there is a duty to register as a compensated |obbyist, irrespective of the amount of
expenditures made. Once the registration duty has been triggered, then such
compensated |obbyist must report actual expenditures, evenif those expendituresdo not
exceed $500 on a pro rata basis. FAO 97-05.

Comment 113: reporting both as an employer and a
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compensated |obbyist

Presumably, the question of pro rata expenditure reporting is only germane to the
compensated |obbyist, because the employer |obbyist, who only lobbies on behalf of
itself, reports total aggregate figures. FAO 97-05. The activity report allows
compensated lobbyists certain back out provisions to avoid double reporting of
expenditures.

Comment 114: who made the gift?

If the gift/purchase was made directly by the client, then the client reports the value of
the gift/purchase on the Report of Legidative Gift or Purchase. If the gift was not made
directly by the client, regardless of whether the lobbyist is reimbursed for the value of
the gift/purchase, then the value of the gift is reportable solely by the lobbyist, and not
the lobbyist’'s clients. The lobbyist may list the clients who benefit from the gift,
however.

It isimportant to note that the value of the gift/purchaseis reportable on the lobbyist’s
activity report in the same manner. If the client paid for the gift/purchase, then the gift
is reportable on the client’s activity report. However, if the lobbyist was directly
reimbursed for the gift/purchase, then the lobbyist must report the value of the gift on
his activity report, but may report the value of the gift among the client(s) who were
responsible for the reimbursement, at their actual rate of reimbursement. However, if
the gift/purchase was not directly reimbursed, but is attributable to certain clients, the
lobbyist may pro-rate the value of the gift/purchase among those clients.

If the gift/purchase made by the lobbyist is made to generate goodwill for the lobbyist
and is not directly attributable to any given client(s), the lobbyist must report the value
of the gift himself. The lobbyist would file a compensated lobbyist activity report,
disclosing himself asthe client, and the lobbyist would report the entire gift/purchase
on his Report of Legidative Gift or Purchase. (FAO 98-09).

Example: Lobby firm*“A” hasfiveclients. “A” spends $100 on agift to alegidator.
“A” isreimbursed $20 by each client for the gift. “A” isresponsible for reporting the
gift because“A’s’ clientsdid not directly makethegift. “A” must report the gift on the
Report of Legidative Gift or Purchase. “A” may, however, pro-rate the value gift on
“A’s’ compensated activity reports and “A” may back out the value of the gift in
arriving at anet lobbying figureon*A’s” activity report. “A’s’ clientswould report the
amount reimbursed to “A” on their respective employer activity reports.

Example: Lobby firm “A” has five clients. “A” spends $500 on a noncash gift to a

legidator. “A” isreimbursed $100 by each client for the gift. “A” isresponsible for
reporting the gift because“A’s” clientsdid not directly makethe gift. “A” must report
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the gift on the Report of Legidative Gift or Purchase. “A” may, however, pro-rate the
valuegifton“A’s’ compensated activity reportsand “A” may back out the value of the
gift in arriving at a net lobbying figure on “A’s” activity report. “A’s’ clients would
report the amount reimbursed to “A” on thelr respective employer activity reports.

(A) Compensation to otherswho perform lobbying services;

Comment 115: percentage of time

The employer lobbyist who pays a compensated lobbyist for lobbying services in
advance must report the entireamount it paid asalobbying expenditure. Thisisbecause
lobbying is defined as “communicating by any means’ or “paying another to
communicate by any means.” |If the employer lobbyist pays the compensated |obbyist
on a monthly basis and reports only a percentage of what it paid as a lobbying
expenditure, there must be clear and convincing evidence that at the time that the
employer |obbyist made the payment to the compensated |obbyist, he/she was awar e of
the percentage of time spent lobbying by the compensated lobbyist. Otherwise, the
entire amount paid to the compensated |obbyist is reportabl e by the employer lobbyist.

Example: Employer [obbyist “A” entersinto an agreement with compensated |obbyist
“B” for lobbying services. “A” pays “B” aone-time $20,000 retainer fee. “A” must
report the entire amount paid to “B” as alobbying expenditure.

Example: Employer lobbyist “A” entersinto an agreement with compensated |obbyist
“B” for lobbying services. “A” pays“B” $1,000 per month. “B” sends“A” amonthly
invoiceonwhich“B” indicatesto “A” what percentage of time“B” has spent |obbying
during that month. Because“A” isaware at the time of payment that a portion of what
it has paid to “B” isfor non-lobbying activity, “A” need only report the percentage of
compensation paid to “B” that is attributable to “B’S’ time spent lobbying on “A’s’
behalf.

Comment 116: associations

Association dues can be alobbying expenditure. PAO 97-07(a). See comments, supra.

Comment 117: contracts to monitor

Expenditures made pursuant to a contract to monitor the legislature do not have to be
reflected inthereporting figureswhen that contract isconverted into acontract to |obby.
FAO 97-09. See comments, supra.

Comment 118: compensation to others

75



All lobbyists, employer and compensated, must report compensation paid to otherswho
perform lobbying services. A corporation, lobby firm, or law firm must report the
compensation it pays its employees to lobby. FAO 98-02.

Example: Lobby firm*“A” hiresan employeeto lobby for “A’s’ clients. Theemployee
ispaid $10,000 annually and spends 75% of her time performing lobbying services. The
lobby firm must report $7,500 of the employee’'s salary as a lobbying expenditure.

Example: Corporation “C” isaready registered as an employer |obbyist and hirestwo
employees to lobby on behalf of “C.” The first employee is employed as corporate
counsel, is paid $100,000, and spends only 10% of her time lobbying for “C.” The
second employee is paid $30,000 and spends 100% of histime lobbying for “C.” “C”
would report a $10,000 lobbying expenditure with regard to the first employee and a
$30,000 lobbying expenditure with regard to the second employee.

Comment 119: partnerswho lobby

As per the written recommendation of the Governmental Affairs Society of Indiana
L obby Registration and Campaign Finance Committee,® the |L RC adoptsthefollowing
methodology for reporting compensation paid to partners who lobby:

1. Determine the total number of billable and non-billable hours worked during the
reporting period; determine the number of hours recorded for lobbying, and then
determine the total time that the time spent lobbying represents;

2. Determinetheamount of compensation all ocated to the partner during thereporting
period, including thevalue of benefits other than overhead ascribableto the partner;
and

3. Determine the pro-rata amount of partner compensation reportable by the firm as
an employer lobbyist based upon the percentage of partner time spent on lobbying
during the reporting period.

Example: Partnership“A” isaregisteredlobbyist. “A” employstwo associateattorneys
who lobby on behalf of “A’s” clients. “A” employs one individual who is not an
attorney, but who lobbies on behalf of theclientsof “A.” “A” isapartnership, and three
of the partners spend some time [obbying on behalf of the clients of “A.” Pursuant to
FAO 98-02, “A” reports the value of compensation paid to the two associate attorneys
and to theindividual who isnot an attorney, but who lobbies on behalf of “A’s’ clients.

¥ GASI’s written recommendation is confined solely to the issue of a methodology in reporting,
and not to the issue of whether such reporting should be required in the first instance.
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Inarriving at an aggregate reportable figure for those employees, “A” should follow the
guidance of FAO 98-02.

“A” must also report the value of compensation paid to the partnerswho lobby, pursuant
to the guidance of this opinion.

Because “A” files activity reports only in its capacity as a compensated lobbyist, “A”
must determine how much compensation paid to its employees and associates is
attributable to its various clients. If necessary, “A” may pro-rate the aggregate figure
of compensation it pays between all of “A’s’ clients. “A” may not pro-rate that figure
(or any other reportable expenditure) between its clients if the expenditure can be
directly relatedto any givenclient. Thus, if apartner spends considerabletimelobbying
foroneof “A’s’ clients, but not for the others, then“ A” must attribute the compensation
it pays to that partner to the client(s) for whom the partner or employee |obbied.

(B) Reimbur sement to otherswho perform lobbying services,

Comment 120: reimbursements

All lobbyists must report reimbursement to others who perform lobbying services. The
compensated lobbyist who reimburses its paid lobbyists is allowed to back out this
figureinarriving at anet figure spent for lobbying. This*back out” is created to avoid
double reporting of lobbying expenditures. Though by statute such a lobbyist is
required to report all 1obbying expenditures, certain lobbying expenditures areincurred
for the benefit of clients who also are reporting the amounts paid to the compensated
lobbyist. FAO 97-05.

Example: Lobby firm “A” represents several clients. To meet the needs of those
clients, “A” hires two employees and two contract lobbyists. “A” reimburses the four
lobbyistsfor al expenditures. “A” isreimbursed by itsclientsfor all of “A’s’ lobbying
expenditures. “A’s’ clients must report the amounts they reimbursed “A.” “A” must
report the amount it reimbursed the four lobbyists. However, “A” isalowed to “back
out” that amount in arriving at “A’s’ net lobbying expenditure figure.

(C) Receptions,
Comment 121: theformula for reporting
When a lobbyist makes an expenditure, such as meal or entertainment, to benefit a
member of the General Assembly and the lobbyist is present at the time the legislator

consumestheitem, then the expenditureisreportable only on the activity report and not
on the Report of Legidative Gift or Purchase.
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When any of the above expenditures are made to benefit all members of the GA, the
value of the expenditures are not to be pro-rated in Section E among the legislators in
attendance. 1C 2-7-3-3(a)(4). Instead, the value of such an event is reported in the
aggregate on line 6 of the activity report.

Thereason the value of agiven event is not pro-ratable among legislatorsin attendance
when all members of the GA areinvited is because thereis a statutory requirement that
expenditures made to benefit all members of the GA are not to be pro-rated. It has
nothing to do with the issue of whether a legidlator has given consideration or even
whether said expenditure can be characterized asagift. Thisprovision providesfor an
incentive for lobbyists to invite all members of the GA to events and also eliminates
having those legislators who attend such events from being penalized because not all
members of the GA attend. When all members are invited, no one group or individual
legislator is given preference, and no legislator walks away with anything of value.

Examples 1 & 2 in FAO 98-10 relate only to the actual costs of an event, such as a
reception (IC 2-7-3-3(8)(2)(C)). Although there was food served and entertainment
available, the nature of the event was areception, and all costs associated with the event
are reportable as areception (line 3), except for the personal gifts made to legisators.
However, because the statute provides for separate disclosure of expenditures made to
benefit all members of the GA when all areinvited, those expenditures are reported on
line 6 of the activity report.

Thereason that the personal giftsare separated from the computationin Examples1 and
2 isbecause when alegidator walks away from an event with an item of value, then the
expenditure was not made to benefit all members of the GA. It goes beyond the forum
of full invitation to all members of the GA. Rather, it becomes an expenditure personal
to the legidator, characterized only as a persona gift. A personal gift is never an
“expenditure” as contemplated under |C 2-7-3-3(a)(4).

When actual costs can be determined, such as when legislators are given tickets to an
event, then theactual cost attributableto thelegidator isthe cost of theticket. However,
when an event such as areception is held and actual costs for each legislator cannot be
ascertained, then the total reportable amount is computed as follows:

((thefixed cost of the event + thetotal number of personsinvited) + (unfixed
costsof theevent + number of per sonsin attendance)) x (number of legislators
in attendance).

Only when it is an event to which fewer than all members of the General Assembly are

invited will there be a requirement to pro-rate the expenditures among each legislator
in attendance on Section E of the activity report. (FAO 98-10).
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Example: Lobby firm*“A” invites 75 members of the General Assembly to areception.
Thetotal cost of the reception is $5,000, whichincludesfood ($1,500), apianist ($500),
room rental ($500) and asmall gift (crystal ashtray with aclient’slogo) valued at $100
each ($2,500) for each legidator in attendance. Only 25 members of the Genera
Assembly attend the event, aong with 10 of “A’s’ clients, and five of “A’S’ hired
lobbyists. Thus, there were 40 people in attendance. The per person cost of the event
is $62.50, which is derived by subtracting the value of the personal gifts ($2,500), and
dividing theremainder of the costs by thetotal number of personsin attendance ($2,500
+ 40). The reportable value of the event relating to expenditures that benefited
legislatorsis $1,562.50 ($62.50 x 25). The prorated amount spent on each legislator in
attendance is reported in Section E of the activity report by prorating $162.50 as the
expenditure made for each legidator in attendance ($62.50 + $100). On line 3
(receptions) of the activity report, $1,562.50 will be reported in aggregate, and, asin
Example 1, $2,500 (personal gifts) will be reported online 7. The personal gifts made
to legislatorsare a so reportable on the Report of Legislative Gift or Purchase. FAO 98-
10.

(D) Entertainment, including meals. However, a function to which the
entire general assembly isinvited isnot lobbying under thisarticle.

Comment 122: taking legislatorsto dinner

When alobbyist takesalegislator and thelegislator’ sspouseto dinner, thelobbyist need
only report the amount of the bill attributabl e to the legislator and his/her spouse on the
lobbyist’ s activity report. The portion of the bill attributable to the lobbyist’sdinner is
not reportable. Thisistrue even when the lobbyist who is reporting the expenditureis
an employer lobbyist who either paid directly for the expenditure, or reimbursed its
compensated lobbyist for the entire amount of the bill. The expenditure is reported as
one expense (e.g., “ Senator Jones and guest™)

FAO 97-05.

The lobbyist need not file a Report of Legidative Gift or Purchase for the value of the
meal/entertainment, unless the lobbyist was not in attendance when the legislator
partook of the meal/entertainment. FAO 98-10.

Example: Lobbyist “A” entertains a legislator by taking the legislator and the
legidlator’ s spouse to a dinner theater. The value of the legislator’s portion of the bill
exceeds $100, as does the value of the amount spent on the legislator’s spouse. “A”
must report the value of the expenditure for the legidator and the legislator’ s spouse on
“A’s’ activity report, but “A” need not report either amount on the Report of Legisative
Gift or Purchase. FAO 98-08.

Example: Laobby firm “A” invites 75 members of the General Assembly to the same
gporting event. Only 25 of them attend the event, along with 20 of “A’S’ clients and
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five of “A”’s hired lobbyists. The cost of each ticket was $100, and there were 50
peoplein attendance. Thetotal cost of the event was $5,000. The net reportable amount
attributableto legislatorswas $2,500. The entireamount isreported in Section D of the
activity report by prorating $100 as the expenditure made for each legidator in
attendance. This is because the entertainment expenditure was made to benefit “a
member of the General Assembly” (IC 2-7-3-3(a)(3)(a)), rather than “all members of
the general assembly.” (IC 2-7-3-3(a)(4)). Online 4 (“entertainment”) of the activity
report, $2,500 will be reported in aggregate. FAO 98-10.

Comment 123: expenditures and gifts

When alobbyist takes alegidator to dinner, the value of the dinner is reportable as an
“expenditure.” Thisis so, because under the lobby disclosure law, agift is always an
expenditure, but an expenditure is not always a gift. FAO 97-05. Double reporting is
eliminated because the |obbyist may back out the value of gifts which were reported as
expenditures.

Comment 124: payments and gifts

Expenditures are a\ways reportable, whether made in the form of gifts or as part of an
exchange. If madeintheform of agift, then the expenditure will always be reported on
the activity report, no matter what the size of the gift. Such agift, if madein excess of
$100 or $250 aggregate, will aso be reflected on the Report of Legidative Gift or
Purchase. FAO 97-05.

(E) Giftsmade to an employee of the general assembly or a member of the
immediate family of an employee of the general assembly.

Comment 125: knowledge of legislator not required

The lobbyist who makes agift to an employee of the General Assembly or to amember
of theimmediate family of an employee of the General Assembly must report the value
of the gift, regardless of whether the legislator has actual knowledge of the gift.

(3) A statement of expenditures and gifts that equal one hundred dollars
($100) or morein one (1) day, or that together total more than five hundred
dollars($500) duringthecalendar year, if theexpendituresand giftsaremade
by theregistrant or hisagent to benefit:

(A) amember of the general assembly;

(B) an officer of the general assembly;

(C) an employee of the general assembly; or

(D) amember of theimmediatefamily of anyoneincluded in clause (A), (B),

or (C).
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Comment 126: expenditures

“Inaccordancewith LRC practiceand prevailing interpretationsof subsection (a)(3), the
dollar value of expendituresand giftsisto bereported. . .Expenditureincludes payment,
and payment isdefined in very broad terms. . .If alobbyist buys goods or servicesfrom
amember of the General Assembly .. . in sufficient amount, then that purchaseinvolves
an expenditure as payment that’s made for goods or services.” FAO 98-05.

Example: Lobbyist “A” purchases several hundred dollars worth of flowers from
legidator “B’s’ flower businesseach year. Thevalue of the transaction isreportable by
“A” on “A’S’ activity report and also as a “purchase” on “A’s’ legidlative gift or
purchase report.

Example: Lobbyist “B” purchases goods and/or services from alegislator’ s spouse’s
business. There are no reportable expenditures.

Comment 127: purchases from a legislator’sretail business

Purchasesmadeby alobbyist fromalegislator’ sretail businesscontinueto bereportable
in Section E-1 of the lobbyist’s activity report.

Comment 128: qifts

In addition to including payments, the word “expenditure” includes gifts.

FAO 98-05. A “gift” isalwaysan “expenditure,” but an expenditure may not always be
a gift. Expenditures that are transferred without consideration are both “gifts’ and
“expenditures’ and should be reported as both. However, expenditures made for
consideration are only reportable as “expenditures’” and not as “gifts.” FAO 97-05.

Example: Lobbyist “A” provides a legidator with theater tickets. The lobbyist has
made a gift that is reported as a gift and as an expenditure.

Example: Lobbyist “B” purchases services from alegislator’s private business. The
transaction has resulted in a reportable expenditure, which is not a reportable gift.

Comment 129: gifts by non lobbyists

If thereisnolegidative action upon which theagent or principal isattempting to impose
influence, there is no duty to file alobbyist’s Report of Legidative Gift or Purchase,
regardless of the amount of the gift. However, if itisdetermined that the gift wasgiven
with theintention of influencing legislative action, thereisaduty to register and report.
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Example: Corporation “X” isnot aregistered lobbyist. “X” provides goodwill giftsin
the form of tickets to a major sporting event to legislators each year, regardless of
whether “X” isactively lobbying the legidature. Inthepast, “X” had an agent actively
lobby on certain issues. However, the agent only monitored the legislature this year.
The total value of the gifts to the legislators was in excess of $30,000 during a three
month period. The tickets came directly from “X” to the legislators. “X” has no duty
to register and report the gifts with the Commission.

(4) Whenever a lobbyist makes an expenditure that is for the benefit of all
members of the general assembly on a given occasion, the total amount
expended shall bereported, but he shall not prorate the expenditure among
each member of the general assembly.

Comment 130: inviting the entire general assembly

When a lobbyist invites all members of the General Assembly to an event, but only
some attend, the expenditures do not have to be reported on a pro rata basis.
FAO 97-02.

Example: Lobbyist “A” invites all members of the General Assembly, their spouses,
and staff members to the NCAA Final Four playoff games. “A” provides meals and
lodging for the weekend event. The total expenditure amounts to $75,000. Only 10
legidators attended the event, along with eight spouses, and 20 legidative staff
members. “A” must report the cost of the entire expenditure, but “A” does not have to
prorate the cost of the event among those who attended.

Example: Lobby firm“A” invitesall members of the Genera Assembly to areception.
Thetotal cost of thereceptionis $5,000, which includesfood ($1,500), apianist ($500),
room rental ($500) and asmall gift (crystal ashtray with aclient’ slogo) valued at $100
each ($2,500) for each legidator in attendance. Only 25 members of the General
Assembly attend the event, along with 10 of “A’s’ clients and five of “A’S’ hired
lobbyists. Thus, there were 40 peoplein attendance. The per person cost of the event
is$62.50, which is derived by subtracting the value of the personal gifts ($2,500), and
dividing the remainder of the costs by thetotal number of personsin attendance ($2,500
+ 40). The reportable value of the event relating to expenditures which benefited
legidatorsis $1,562.50 ($62.50 x 25). Because thisis an expenditure made to benefit
all members of the General Assembly, that amount is reported on line 6 of the activity
report. Additionally, the value of the personal gifts ($2,500) made to legislators must
be reported and prorated in Section E of the activity report, and must be factored into
the aggregate figure reported on line 7. The personal gifts made to legislators are also
reportable on the Report of Legidative Gift or Purchase. FAO 98-10.

Example: Lobby firm “A” invites all members of the General Assembly to a sporting
event. Thetota cost of the event is $5,000, which includes $100 tickets for the 50
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persons who attended. Only 25 members of the General Assembly attend the event,
along with 20 of “A’s” clients, and five of “A’S’ hired lobbyists. Thus, there were 50
peoplein attendance. The per person cost of the event is$100. The reportable value of
the event relating to expenditures which benefited legislatorsis $2,500 ($100.00 x 25).
Because this is an expenditure for entertainment made to benefit all members of the
General Assembly, that amount is reported on line 6 of the activity report. Thetickets
are not personal gifts because they are entertainment expenditures made to benefit all
members of the General Assembly on a given occasion to be used en masse.

Comment 131: verification for audits

For purposes of audit verification, lobbyists must provide proof of the invitation to al
members of the General Assembly.

(5) A list of the general subject matter of each bill or resolution concerning
which a lobbying effort was made within the registration period.

Comment 132: verification for audits

Historically, the Commission has not required this level of reporting on the activity
report. However, alobbyist must be prepared to furnish the specific bill numbers, their
general subject matters, and the client for whom thelobbying wasdone on any particular
bill to the ILRC during the course of an audit.

(6) The name of the beneficiary of each expenditure or gift made by the
lobbyist or hisagent that isrequired to be reported under subdivision (3).
(7) Thename of each member of thegener al assembly from whom thelobbyist
hasreceived an affidavit required under |C 2-2.1-3-3.5.
(b) In the second semi-annual report, when total amountsarerequired to be
reported, totals shall be stated both for the period covered by the statement
and for the entirereporting year.
(c) An amount reported under this section is not required to include the
following:
(1) Overhead costs.
(2) Chargesfor any of the following:

(A) Postage.

(B) Express mail service.

(C) Stationery.

(D) Facsimile transmissions.

(E) Telephone calls.

Comment 133: relating back expendituresto the employer lobbyist
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The compensated lobbyist should not deduct the above listed expenditures in the
computation to determine what percentage of time was spent |obbying.

Example: Employer lobbyist “A” hires compensated lobbyist “B” to perform lobbying
services. Just prior to the reporting cycle'send, “B” tells“A” that he spent only 75%
of histime lobbying. “B” bases this determination on the fact that 25% of what “A”
paid“B” wasusedfor “B’S’ overhead costs. “A” reportsasalobbying expenditure only
75% of what it paid “B.” “A” hasunder reported what it paid to “B” for lobbying. The
overhead cost exemption applies only to what “B” will report as having spent for
lobbying. “B’s’ overhead cost in no way relateto “A’s’ duty of disclosure.

Comment 134: incidental expenditures

The purpose of this provision is presumably to allow a lobbyist to incur incidental
expenses, which are associated with the running of any business, without causing the
lobbyist to have to report said incidental expenses. This provision is not intended to
allow for an exemption of direct lobbying expenditures.

Example: Lobbyist “A” conducts a comprehensive letter campaign to legislators and
incurs severa thousand dollars worth of postage, printing, and paper expenses. All
expenditures associated with thisletter campaign are reportable lobbying expenditures.

Example: Lobbyist “A” conducts a sophisticated phone campaign to affect certain
legidation. Citizensfrom al over the state phone“A’s’ office on atoll free wattsline.
“A” discusses the legislation with the callers and then connects them to the particular
legidator’ soffice. Thecost of the phone campaignisareportablelobbying expenditure.

(3) Expendituresfor the personal servicesof clerical and other support staff
per sons who are not lobbyists.

Comment 135: non lobbyist employees

This provision is presumably designed to alow alobbyist to hire support staff, which
persons perform no lobbying duties, and, therefore, expenses relating to their
compensation are not reportable expenditures. Such an exemption applies only if the
employees are not participating in lobbying activities.

(4) Expendituresfor leasing or renting an office.
(5 Expenditures for lodging, meals, and other personal expenses of the

lobbyist. Asamended by Acts 1982, PL 9, SEC. 5; PL 3-1992, SEC. 12; PL 9-1993,
SEC. 12

Comment 136: original signature
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Lobbyists' activity reports must be signed by the required persons and their accuracy
attested to under oath. These reports will be accepted only when they contain the
original signature of an authorized signer. Legidlative Ethics Commission, Summary
Guidelineto Indiana Law, June 1993, at 6.

Comment 137: non lobbying services

In those instances where the agreement encompasses both lobbying services and other
services, it isincumbent upon the employer to determine and to report that portion of
the compensation that is alocated to lobbying, and this amount must be reported,
regardiess of whether the compensated lobbyist actually communicates on the
employer’s behalf with a legidative official with the purpose of influencing any
legislative action. ILRC Advisory Opinion 94-01, August 24, 1995.

Written agreements for lobbying services should clearly distinguish between lobbying
and non-lobbying activities. There must be clear and convincing evidence that at the
time payment was made, the employer lobbyist was aware of what portion of the
payment was for lobbying activities. Absent such proof, it is presumed that all
payments made to the compensated |obbyist were for lobbying services.

Comment 138: direct communication

Direct communication is not required in order to incur alobbying expenditure.
FAO 97-10.

Example: “A” isaregistered lobbyist. “A” sendsgiftsto legidators, but does not speak
to them in person. The gift expenditure is reportable as alobbying expenditure.

Example: “A” initiates a comprehensive letter campaign, which consists of “A”
sending lettersto legislators regarding pending or potentialy pending legislation. “A”
does not speak directly to thelegislators regarding the subject matter of theletters. “A”
is a registered lobbyist. The cost of the letter campaign exceeded $500. The
expenditures made with regard to the letters are reportabl e lobbying expenditures.

Comment 139: influencing legislative action

Aninformal guidelinewasissued by the Commissionto all registered lobbyistsin 1996,
which included:

o If the ultimate purpose of money spent on a member of the General Assembly
istoinfluencelegislativeaction, present or future, then the money/expense must
be reported.
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0 Ask: Would | be doing/spending thisif | weren't hoping ultimately to benefit
my clients?

o Ask: Am | somehow attempting to advance a legidlative agenda?

o Ask: Will I ultimately bill back, either directly or indirectly, the money | am
spending?

o Ask: Will I ultimately build the expense into a future retainer or contract?

o Thelaw makes no distinction as to whether you are |obbying before, during or
after asession. All lobbying isreportable.

0 The law makes no distinction between money spent to influence specific
legislation and money spent to build a rapport to better influence future,
unspecified legidative action.

o Prorate the money spent among whichever clients you are trying to benefit.

0 Report any money spent researching legislation or preparing written materials
that ultimately are distributed in some form to members of the General
Assembly.

Comment 140: agreementsto lobby

A contract or agreement to lobby has been recognized by the Commission to be an
“expenditure’ for purposes of registration. FAO 97-03.

Example: In November, 1998, “L” |obbyist entersinto a contract with “C” client. The
contract specifiesthat “C” will pay $10,000to “L” to lobby for “C” during 1999. “L”
does not perform any services under the contract until 1999, and “C” does not render
payment on the contract until August, 1999. Both “L” and “C” must register as
lobbyists at the time of the making of the contract. “L” and “C” must report payment
made / received on the contract during the period in which payment is made/ received.

Comment 141: employee benefits

Under thelobby disclosure statute, nonforfeitable, vested employee and fringe benefits
are reportable as “ compensation” and as “ expenditure.” FAO 97-04.

Example: “X” corporation hires“L” lobbyist as an employee and pays“L” asalary of

$30,000. “X" aso pays “L” an employee benefit in the form of a retirement fund
contribution made by “X” on behalf of “L”, which equals 10% of “L’S’ income. “X”

86



and “L” must report the retirement fund contribution as a lobbying expenditure /
compensation, to the extent it is vested, at the time of vesting. Any changesin value
after disclosure, which areattributabl eto theamountsal ready disclosed, are not amounts
related to lobbying expenditures / compensation, because the receipt by “L” of those
changes in value in no way depends upon “L’s’ providing alobbying serviceto “X,”
since those benefits are already vested. Only changes in value which occur prior to
disclosure/ vesting are considered to be compensation/ expendituresmadefor |obbying.

Example: “X” corporation hires“L” lobbyist asan employeeand provides“L” with the
fringe benefit of acompany car. The annual value of the car is $5,000. “X” and “L”
must report the value of the car as alobbying expenditure / compensation.

Example: “L” lobbyist participates in “X” corporation’s employee stock ownership
program (ESOP). “L”, an employee of “X”, gets a certain amount of stock options,
based on years of service and subject to acertain vesting schedule. “L” and “X” must
report the value of “L’s’ stock options, to the extent they become vested, as |obbying
expenses.

Example: “L” lobbyist, an employee of “X” corporation, participatesin“X’’s” 401(Kk)
program. “L” has obtained aloan in the amount of $50,000 against the vested balance
of his401(k). This vested balance represents the amount contributed by “L” and also
the matching amount contributed by “X” on behalf of “L.” “X” and“L” need not report
the amount of the loan which is taken against the contributions made by “X” as a
lobbying expenditure / compensation, because the vested portion was presumably
already reported at the time of vesting.

Comment 142: anything of value

Because the statutory definition for “expenditure” includes the term “or anything of
value,” theterm “expenditure” must include “ compensation.” Forms of compensation
that are expenditures include, but are not limited to the following:

e apayment to alobbyist for salary, fee, compensation for expenses, or other
purpose by a person employing, retaining, or contracting for the services of the
lobbyist separately or jointly with other persons;

* apayment in support of or assistance to alobbyist or the lobbyist’s activities,
including the direct payment of expensesincurred at the request or suggestion
of the lobbyist;

« apayment that directly benefitsalegidlator or thelegislator’ simmediatefamily;

* apayment, including compensation, payment, or reimbursement for the services,
time, or expenses of an employee for or in connection with direct
communication with alegidator;

» apayment for or in connection with soliciting or urging other persons to enter
into direct communication with alegisator;
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* apayment or reimbursement for food or beverages;, COGEL, Model Lobby
Regulation Act, § 304.08(2-8)(1995).

Comment 143: contract to monitor

Expenditures made pursuant to a contract to monitor the legislature do not have to be
reflected in the reporting figureswhen that contract isconverted into acontract to lobby.
FAO 97-09.

Example: Lobbyist “A” ispaid by Client “C” to monitor the legislature. “C” incurs
$1,000 in expenditures relating to “A’s” monitoring efforts. During the session, “A”
tells“C” that thereislegidation that is being considered that affects“C.” “C” agrees
to have “A” lobby on its behalf, and the original agreement between “A” and “C” is
modified toreflect such. “A” actively lobbiesfor“C.” “C” did not incur “ expenditures’
for purposes of lobby disclosure requirements until “C” had “A” actively lobby. “C,”
therefore, is not required to recapture and report the expenditures relating to the
monitoring efforts.

Comment 144: contingent events

Compensation contingent upon afuture event is an “expenditure” when the transaction
involves alobbyist and legislator.

Example: Lobbyist “A” makes a$250 football bet with legislator. The lobbyist loses
the bet and paysthe legislator. Thelobbyist must report the amount paid as alobbying
expenditure. Had thelobbyist won the bet and had the legislator paid thelobbyist, there
would have been no reportable transaction.

Comment 145: nominal business transactions

The Commission has recognized that certain transactions that occur when amember of
the Genera Assembly sells goods or services to a lobbyist may require a specia
anaysis. There may be small, routine transactions that are difficult to track and that
involve something of atrap for unwary and unknowing lobbyists, particularly thosewho
are not full-time, professiona lobbyists. Consider the case in which a member of an
unincorporated association that espouses environmental causes registers as alobbyist
and also purchases goods valued at $110 from a grocery store owned by a legislator.
These are personal transactions so routine and casual that it would be unfair to create an
expectation that all such transactions would be identified and reported.

The lobbyist who purchases $110 worth of groceries from a grocery store owned by a
legidlator has technically made an expenditure within the meaning of
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IC 2-7-3-3(a)(3), because ghe expended to a legislator more than $100 in a day.
However, the ILRC in such a situation would merely remind the participants that this
type of transaction might have to be reported. The failure to report this type of
expenditure ordinarily would not suggest any intent to violatethe law, and it isunlikely
that any such single and casual expenditure would belikely to, or would beintended to,
influence legidlative action.

The Commission has considered this to be the case in the following circumstances:

1. Casesinwhich thelobbyist does not have reason to know that theretail storeis
owned by alegidator. Evidence of reason to know might be that the legislator
isamember of an important |egislative committee that has under consideration
abill the lobbyist wants to affect.

2. Cases in which the lobbyist and the legislator have no expectation of future
transactions. For example, no credit account is established and no agreement for
other transactions is entered.

3. Cases in which the lobbyist purchases products in the ordinary course of the
lobbyist’ spersonal or businessactivitiesat pricesgenerally offered to the public.
In other words, the lobbyist is shopping for value and convenience and has not
gone out of his’her way to single out this store to benefit a member of the
General Assembly. For example, it might be important to know whether the
store is near the lobbyist’s home or place of business, or whether the lobbyist
traveled 50 miles to make the purchase.

The analysis might be different if alobbyist purchases more than $500 of merchandise
during a year’s time. Such an accumulation of transactions would meet the other
threshold of |C 2-7-3-3(a)(3)[ morethan $500 in a calendar year]. Thereismoreof an
opportunity for theaccumulation of those transactionsto be managed or recorded by the
lobbyist. Further, several transactions per year would negate the presumption of a
single, casual transaction. Informal Commission Determination, November 15, 1996.

Comment 146: employee purchases

It isnecessary to distinguish between purchases made by alobbyist and purchases made
by the employee of alobbyist. For example, the fact that a corporation is a registered
lobbyist does not mean that all its employees are lobbyists. Persons who work at
influencing legislative action on behaf of the corporation are lobbyists, but the
corporation’s other employees are not. Asaresult, absent an intent to circumvent the
lobby disclosurelaw, if an ordinary employee of aregistered |obbyist makesapurchase
from amember of the General Assembly, thereisno expenditure within the meaning of
IC 2-7-3-3(8)(3). Informal Commission Determination, November 15, 1996.
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Comment 147: reportable at time of expenditure

An expense must be reported by a compensated lobbyist at the time of actual
expenditure, not at the time of reimbursement by the client of the lobbyist. Minutes of
Public Meeting, March 15, 1996. The compensated lobbyist isallowed to back out the
expenditure at the time of reimbursement, and the client of thelobbyist reportsthe same
expenditure at the time it reimburses the compensated lobbyist. Thus, the expenditure
will be disclosed, regardless of whether it is reimbursed. There will be no double
reporting of the expenditure.

Comment 148: entry fees

Paying alegidlator’ sentry feeinto an event isareportabl e transaction for the registered
lobbyist, though it will not cause aduty to register for anon lobbyist. Minutesof Public
Meeting, March 15, 1996.

Example: Lobbyist “A” paysthe entry fee for legislator “B” to run in a marathon that
will benefit a charitable organization. The entry feeis alobbying expenditure.

Comment 149: 3rd degree of kinship

Despite being within a 3" degree of kinship, certain transactions may trigger a duty to
report expenditures, such as when the relative of the legislator is aregistered lobbyist
and hosts an event for the legislator. The exemption created by IC 2-7-1-4(b)(1) was
designed to allow a legidlator to accept gifts from certain family members without
causing the family member to haveto register asalobbyist. However, when the family
member is already alobbyist, then the rules applicable to other lobbyists would apply
to the lobbyist / family member.

Example: Lobbyist “A’s’ father isalegislator who isretiring. “A” hosts a retirement

dinner. Dueto the status of the personsinvolved, the expensesrelated to the dinner are
reportable.

Comment 150: crossreferences

See supra, commentsto IC 2-7-1-2 (compensation), IC 2-7-1-3 (expenditure), and
|C 2-7-1-4(gifts) for other examples of reportable transactions.

2-7-3-4 Substantiation; preservation of documents; inspection
Sec. 4. Each lobbyist shall obtain and preserve all documents necessary to
substantiatetheactivity reportsrequired under thischapter for four (4) year sfrom

the date of filing of the report containing these items. The lobbyist shall make
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thesematerialsavailablefor inspection upon request by thecommission. Asadded
by Acts 1981, PL 9, SEC. 1. Amended by PL 3-1992, SEC. 13.

Comment 151: failureto produce verification documents

Absent good cause, a lobbyist’s faillure to produce requested audit verification
documents within the specified time period isaper seviolation of the lobby disclosure
Statute.

VI. Termination Reports
2-7-3-5  Termination report; contents

Sec. 5. Every person who files a notice of termination, as provided in
IC 2-7-2-5, must file a termination report covering the semi-annual reporting
period or portionthereof immediately precedingtheter mination of hisregistration
statement; such report shall contain theinformation required by section 3 of this
chapter. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 152: terminating as a lobbyist

Terminating as a lobbyist is a material change in the information contained in a
lobbyist’ s registration statement. Hence, alobbyist must file an amended registration
statement within 15-daysfrom the termination of alobbying agreement. A lobbyist may
alsofilea“Notice of Termination” for the public record. Regardless, the lobbyist who
has terminated a lobbying relationship must file an activity report reflecting
expenditures incurred during the active period of |obbying.

Comment 153: the ongoing lobbying relationship

L obbying arrangements are commonly ongoing and much lobbying occurs when the
legislatureis not in session. Lobbying agreements that are ongoing in nature need not
be terminated by filing an amended registration statement because there has been no
material change in the information contained in the lobbyist’s registration statement.
If alobbyist files an amended registration statement indicating a termination of the
lobbying relationship, the lobbyist should be prepared to document the actual
termination in an audit. Documentation for proof of termination may be supported by
written agreements of termination between the partiesor by thelobbying contract itself,
which may specify atime period for the duration of the contract.

VII. Report of Legidative Gift or Purchase
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IC 2-7-3-6

Sec. 6. (a) A lobbyist shall file a written report with respect to a member of the
general assembly whenever either of the following occurs:

(1) Thelobbyist hasmade a purchase described in | C 2-2.1-3-2(a)(7) with respect
to that member. This subdivison does not apply to purchases made after
December 31, 1998, by a lobbyist from a legislator's retail business made in the
ordinary course of businessat pricesthat are availableto the general public. For
pur poses of thissubdivision, a legidator’'sbusinessis considered aretail business
if thebusinessisa retail merchant asdefined in 1C 6-2.5-1-8.

(2) Thelobbyist has made a gift described in IC 2-2.1-3-2(a)(8) to that member.
(b) A report required by subsection (a) must state the following:

(1) The name of the lobbyist.

(2) Whether thereport coversa purchasedescribed in 1C 2-2.1-3-2(a)(7) or a gift
described in I C 2-2.1-3-2(a)(8).

(c) A lobbyist shall filea copy of areport required by thissection with both of the
following:

(1) The commission.

(2) Themember of the general assembly with respect to whom thereport ismade.
(d) A lobbyist shall fileareport required by subsection (a) not more than thirty
(30) days after making the purchase or giving the gift.

As added by P.L.9-1993, SEC.13. Amended by P.L.2-1997, SEC.1; P.L.205-1999,
SEC.7.

Comment 154: purchase “from” rather than purchase “ of”

Theabove statutory language reflects an amendment madeto the statute during the 1999
legislative session. The amendment applies retroactively to transactions made after
December 31, 1998. The amendment exempts purchases “from” and not “of” a
legidlator’ sretail business by alobbyist.

Comment 155: referenceto IC 2-2.1-3-2(7)

IC 2-2.1-3-2(7) describes goods and/or services as those in excess of $100 that are
purchased from a General Assembly member or a legislator’s sole proprietorship or
family business, or goods and/or services in excess of $1,000 that are purchased from
a General Assembly member’s partner.

Comment 156: retail business

Indiana Code § 6-2.5-1-8 defines “retail merchant” as *a person who is described as a
retail merchant in 1C 6-2.5-4 or who is required to hold aretail merchant’s certificate
under IC 6-2.5-8.”

92



Comment 157: differencein activity reporting

Ordinary course transactions between a lobbyist and a legidator’s retail business
continue to be reportable in Section E-1 of the lobbyist’s activity report.

Comment 158: referenceto IC 2-2.1-3-2(8)

IC 2-2.1-3-2(8) describes agift as: (a) any cash gift, (b) asingle non-cash gift with afair
market value in excess of $100, (c) gifts other than cash having afair market valuein
the aggregate in excess of $250.

Comment 159: charitable contributions

Contributions made by a lobbyist to a charitable organization (as defined in Section
501(c) of the Internal Revenue Code) in connection with a social or sports event
attended by legislators are not reportabl e unless the contribution is made in the name of
the legidator.

Example: In asituation in which alobbyist has paid a sponsorship fee for an overall
event (e.g., the Pan Am Games) and purchases “alarge number of individua tickets’
to assorted components of the event, “the lobbyist should not be required to report the
cost of sponsoring the [event] or the cost of tickets that a sponsor was required to
purchasethat were not given to members of the IndianaGeneral Assembly. AG Official
Opinion No. 87-2, June 19, 1987.

Comment 160: giftsto spouses of legislators

The Legidative Gift or Purchase Report technically requiresthat only gifts made to the
legislator be reported, whereas the activity reporting section of the statute expressly
requires that gifts made to a legislator’s spouse be reported in the activity report.
Because the payment for the legislator’ s guest benefits the legislator when the guest is
the spouse of the legislator, the Commission has required that the amounts for both be
reported on the Report of Legidative Gift or Purchase. FAO 97-05. After the
Commissionratified FAO 97-05, it was asked for further clarification onthisissue. The
Commission determined that only the amount attributable to the legislator, and not the
spousg, is reportable on the Report of Legidative Gift or Purchase. The value of both
giftsisreportable on the activity report (and proratablein Section E), but only the value
of the gift to the legidator is to be disclosed on the Report of Legidative Gift or
Purchase. FAO 98-08.

Example: Lobbyist “A” providesalegislator and the legislator’ s spouse each with one
$62 dinner theater ticket. Thecombined valueof both ticketsis$124. “A” would report
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$124 as an expenditure on his activity report and $62 as areportable gift on his Report
of aLegidative Gift or Purchase.

Example: Lobbyist “A” takes alegidator and the legidator’s spouse to dinner. “A”
must report the value of only the legislator’ s meal on his Report of Legidative Gift or
Purchase.

Comment 161: regular purchases from legislators

If alobbyist makes a regular monthly purchase of goods from a business in which a
legislator has an ownership interest, and each monthly payment exceeds $100, the
lobbyist must file aReport of Legidative Gift or Purchase after each purchase oncethe
$250 threshold is exceeded. |f the monthly purchase transpires on one day during the
month, the lobbyist has met the $100 daily threshold and must report each gift asit is
made. FAO 97-05.

Example: Lobbyist“A” purchases $100 worth of goodsfrom Legislator “B’S’ business
each month. The purchase each month is made on the third Tuesday of the month. “A”
must file a Report of Legislative Gift or Purchase within 30 days after each purchase.

Example: Lobbyist“A” purchases $100 worth of goodsfrom Legislator “B’s’ business
each month by spending $25 four times per month. “A” must file a Report of
Legidative Gift or Purchase within 30 days of the tenth $25 purchase. “A” must filea
Report of Legidative Gift or Purchase within 30 days of each purchase made thereafter
during the reporting period.

Comment 162: partnerswho are legislators

All legal fees paid to law firms where a partner at the firm is amember of the General
Assembly must be reported on the Report of Legidative Gift or Purchase, even when
the member is performing none of the legal work and the fees are not paid for any
lobbying activity. Indiana Lobby Registration Commission, “ Summary of Answers
Given to Lobbyists Pertaining to Reportable Events,” February 10, 1996, at 3; AG
Opinion 90-23.

Example: Legidator “B” isapartner at alaw firm which does no lobbying. Thefirm
must register asalobbyist and all fees paid to the firm must be disclosed on the Report
of Legidative Gift or Purchase.

Comment 163: honorarium

A check issued to alegislator for an honorarium must be reported as a gift, regardless
of whether a legislator declines to cash it, or decides to endorse the check to a third
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party. The exception is when alobbyist tenders a check and the legislator returns the
check within areasonable time (e.g., 30 days). See example, supra.

Comment 164: transactionswith a legislator’s spouse

The exception provided by IC 2-7-2-6(h), which exempts lobbyists from reporting the
value of items purchased in the ordinary course of business from a corporation owned
by the spouse of alegidator, also appliesto IC 2-7-3-6, which requiresalobbyist tofile
a written report whenever a purchase of goods or services in excess of $100 is made
from amember of the General Assembly, or from alegislator’ sfamily business. (Saff
decision: January 1994)

However, if the legidator has a 50% or more ownership interest in the spouse’s
business, the lobbyist must report the value of the transaction attributable to the
legislator’ s percentage of ownership interest.

Comment 165: gift or purchase threshold

The lobbyist may not file one Report of Legidative Gift or Purchase at the end of the
year or reporting period which encompassesall gifts. Oncethe $250 threshold hasbeen
reached, areport must be filed within 30 days of reaching that threshold. All giftsmade
in arriving at the threshold amount must be reported. All gifts made thereafter during
that reporting period must be reported within 30 days of making the gift. FOA 97-05.

VIII. Formsand Documents, Public Availability
2-7-4-1  Formsfor documents

Sec. 1. Thecommission shall prescribeformsfor theregistration statements,
activity reports, and other documentsrequired to be filed under thisarticle and
maketheseformsavailableto personsrequired tofiletheregistration statements,
activity reports, and other documents. As added by Acts 1981, PL 9, SEC. 1.
Amended by PL 3-1992, SEC. 14; PL 9-1993, SEC. 14.
2-7-4-2 Reporting methods; publication

Sec. 2. The commission shall prepare and publish a manual setting forth
recommended, uniform methods of reporting for use by personsrequired to file

statements and reports under this article. As added by Acts 1981, PL 9, SEC. 1.
Amended by PL 3-1992, SEC. 15.

Comment 166: forms availability
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All formsfor lobby disclosure are available from the Commission. Asacourtesy, the
Commission mailsthese formsto currently registered lobbyists. If alobbyist does not
receive the necessary forms for filing, it is the lobbyist’s responsibility to obtain the
proper formsfrom the Commission. Legislative Commission Handbook 1992 (2™ ed.),
at 25. Additionally, forms may be downloaded from the ILRC web site at:
http://mww.ai.org/ilrc/.

2-7-4-3 Documents; availability for public inspection

Sec. 3. Thecommission shall make statements, reports, and other documents
filed with the commission under this article available for public inspection and
copying during regular office hours and make copying facilities available to the
public at a charge not to exceed the actual cost. Asadded by Acts 1981, PL 9, SEC.
1. Amended by PL 3-1992, SEC. 16.

Comment 167: public records availability

All public records filed with the Commission are available for inspection at the
Commission office. Current listsof registered |obbyists and lobbying expenditures are
available on the Commission’ s web site at http://www.ai.org/ilrc.

The public may also obtain lists of current delinquent filers, alist of those lobbyists
being audited, and copies of requests for advisory opinions at the Commission office.

2-7-4-4  Statementsand reports; index

Sec. 4. Thecommission shall compileand maintain an index of all reportsand
statementsfiled with the commission under thisarticleto facilitate public access
tothesereportsand statements. Asadded by Acts 1981, PL 9, SEC. 1. Amended by
PL 3-1992, SEC. 17.

2-7-4-5  Statementsand reports;, summaries; publication

Sec. 5. The commission shall prepare and publish annual summaries of
statements and reportsfiled with the commission under thisarticle. Asadded by
Acts 1981, PL 9, SEC. 1. Amended by PL 3-1992, SEC. 18.

2-7-4-6 Registration statementsand reports; ingpection and audit; confidential
documents

Sec. 6. (&) Thecommission shall inspect and audit at least five per cent (5%) of
all registration statements and reports filed with the commission under this
chapter by requiring the registrant to produce verifying documents. The
statements and reports inspected and audited shall be selected at random by a
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computer random number generator. Nothingin thischapter shall be construed
as prohibiting the commission from inspecting and auditing any statement or
report if thecommission hasreason to believethat a violation of this chapter may
have occurred.

(b) Verifying documents under this section while in the possession of the
commission are confidential. Asamended by Acts 1982, PL 9, SEC. 6;
PL 19-1983, SEC. 7; PL 3-1992, SEC. 19.

Comment 168: crossreference

See appendix, infra, Audit Procedures.

Comment 169: failureto produce audit verification documents

Failure to produce the requested audit verification documents within the time specified
isaper seviolation of the statute.

2-7-4-7  Violations; notification to persons required to file statements and
reports; failuretofile; reporting for prosecution

Sec. 7. Thecommission shall notify by certified mail, return receipt requested,
personsrequired tofile statementsand reportsunder thisarticle of any violations
or errorsdiscovered duringinspectionsor auditsconducted under section 6 of this
chapter within thirty (30) days of the discovery of the errors or violations. The
person required tofilestatementsand reportsunder thisarticleshall within thirty
(30) daysfrom receipt of notification file a corrected statement or report meeting
all requirementsset forth in thisarticle. 1f no corrected statement or report isfiled
within thirty (30) days, or if violations remain following the filing of a corrected
report or statement, then thecommission shall forwar d tothe prosecuting attor ney
of the applicable judicial circuit and to the attorney general reports of any
violations. However, if the prosecutor has not initiated prosecution within sixty
(60) days of receipt of such notice or within sixty (60) days of the written request
for prosecution by the attorney general, the attorney general may prosecute on
behalf of the state. As added by Acts 1981, PL 9, SEC. 1. Amended by PL 6-1985,
SEC. 1; PL 3-1992, SEC. 20.

Comment 170: no discretion

Thisprovision of the statute providesthe |RL C with no discretion asto whether to make
areferra to the prosecutor when there has been a failure by the lobbyist to correct a
discrepancy discovered in a statement or report during an audit. It should be noted,
however, that no lobbyist will ever be referred to the prosecutor by the ILRC without
first having had the opportunity to cure the filing defect in question.
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2-7-4-8 Statements and reports; preservation

Sec. 8. Thecommission shall preserve statements and reportsfiled with the
commission under thisarticlefor aperiod of four (4) year sfrom thedateof r eceipt.
As added by Acts 1981, PL 9, SEC. 1. Amended by PL 3-1992, SEC. 21.

VIII. Prohibitions
2-7-5-1 L egidlative officials, compensation

Sec. 1. It isunlawful for any legisative official to receive compensation or
reimbur sement other than from the statefor personally engaging in lobbying. As
added by Acts 1981, PL 9, SEC. 1.

2-7-5-2 Full-time public officials and employees, compensation

Sec. 2. Subject tothe provisions of 1C 2-7-2-6(a), it is unlawful for any full-
time public official or public employee in the state of Indiana, to receive
compensation, other than the regular compensation of elected or appointed
officials, for lobbying. Asamended by Acts 1982, PL 9, SEC. 7.

2-7-5-3 State central committee of political party; compensation

Sec. 3. Subject totheprovisionsof | C 2-7-2-6(d), it isunlawful for any officer
or employee of the state central committee of a political party to receive
compensation, other than for the regular compensation of such officers and
employees, for lobbying. Asadded by Acts 1981, PL 9, SEC. 1.

2-7-5-4 Former members of general assembly; presence during legislative
session

Sec. 4. No past member of the general assembly who isa lobbyist may be on
thefloor of either house whilethat houseisin session. Asadded by Acts 1981,
PL9, SEC. 1.

2-7-5-5 Contingent fees
Sec. 5. It is unlawful for any person to be a lobbyist for a compensation
dependent upon the success of his lobbying efforts, or upon any contingency

connected with the administrative action or legidative action. As added by Acts
1981, PL 9, SEC. 1.

Comment 171: services subsequent to lobbying
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A person who previously contracted to provide lobbying services and who completes
that contract can subsequently contract in a different capacity with the project that was
the subject of the successful lobbying effort without violating the restrictions on
contingency fees, assuming that at no time had there been any understanding that the
person might be hired by the project later. ILRC Advisory Opinion 1993-1, July 16,
1993.

Comment 172: void contracts

The U.S. Supreme Court has ruled that contracts for compensation contingent upon
getting legidation are void. See Hazelton v. Scheckells, 202 U.S. 71 (1906).

Comment 173: diligent billing efforts

Lobbyists should be diligent in their billing activity, so as to avoid appearances of
contingency agreements. For example, when a client pays for “overage” on abilling
after asuccessful legislative outcome has been guided by the lobbyist, factors support
afinding of contingency arrangement between the lobbyist and the client.

2-7-5-6 Per sons forbidden to register

Sec. 6. Thefollowing persons may not be registered as a lobbyist under this
article:
(1) Any individual convicted of a felony for violating any law while the
individual was an officer or employee of any agency of state government or a
unit of local gover nment.
(2) Any person convicted of afelony relating to lobbying.
(3) Any person convicted of afelony and who:
(A) isin prison;
(B) ison probation; or
(C) hasbeenin prison or on probation within theimmediate past one (1)
year.
(4) Any person whose:
(A) statement or report required to befiled under thisarticlewasfound to
bematerially incorrect asaresult of adetermination under I C 2-7-6-5; and
(B) who has not filed a corrected statement or report for that year when
requested to do so by the commission.
(5) Any person who hasfailed topay acivil penalty assessed under | C 2-7-6-5.
(6) Any person who is on the most recent tax warrant list supplied to the
commission by the department of staterevenue until:
(A) the person provides a statement to the commission indicating that the
person’'sdelinquent tax liability has been satisfied; or
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(B) the commission receives a notice from the commissioner of the
department of state revenue under 1C 6-8.1-8-2(k). Asadded by Acts 1981,
PL 9, SEC. 1. Amended by PL 6-1985, SEC. 2; PL 6-1987, SEC. 2,

PL 332-1989(ss), SEC. 1.; PL 3-1992, SEC. 23.

I X. Enforcement
2-7-6-1 Investigating and prosecuting authorities;, powersand duties

Sec. 1. Theattorney general and the applicable prosecuting attor ney jointly
or severally areresponsible for investigating alleged or suspected violations and
enforcing the provisions of this article and, in addition to the powers heretofore
granted him by law, the attorney general has the powers of the prosecuting
attor ney of each county for the purpose of enforcing the provisions of thisarticle.
As added by Acts 1981, PL 9, SEC. 1.

2-7-6-2  Violations, offense, penalty; court order against lobbying

Sec. 2. (a) Any person who knowingly or intentionally violates any provision
of IC 2-7-2,1C 2-7-3, or 1C 2-7-5 commitsunlawful lobbying, a ClassD felony. In
addition to any penalty imposed on thedefendant under |1 C 35-50-2-7 for unlawful
lobbying, thecourt may order thedefendant not to engagein lobbyingfor aperiod
of up toten (10) years, I C 2-7-5-6 notwithstanding.

(b) Any per son wholobbiesin contravention of acourt order under subsection
(a) of thissection commitsa Class D felony. Asadded by Acts 1981, PL 9, SEC. 1.

Comment 174: failureto file areport

Failuretofileareport or statement required by the disclosure statuteisaviolation of the
Statute.

2-7-6-3  Violations, falsereports; offense
Sec. 3. Whoever knowingly or intentionally makes a falsereport under this
chapter that overstates or understates the amount of any or all expenditures or

giftscommitsa Class D felony. Asadded by Acts 1981, PL 9, SEC. 1. Amended by
PL 9-1993, SEC. 15.

Comment 175: what is* over reporting” ?
At the June 2, 1998, public meeting, the Chairman of the ILRC stated that the ILRC

would not refer lobbyists to the prosecutor who had inadvertently or unintentionally
over reported expenditures on their activity reports filed with the ILRC.
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That comment was madein responseto alobbyist who had demonstrated aconcern that,
when faced witha“grey area’ of thelaw, if alobbyist reported certain expenditures, the
lobbyist could be accused of over-reporting. The Chairman recognized that, at times,
the law may not be as clear asis desired, and recommended that, when in doubt, it is
better to err on the side of disclosure. When good faith interpretations can be made
concerning ambiguous portions of the law, the reporting of such expenditures relating
to those interpretations would never be classified by the ILRC as a knowing or
intentional overstatement of expenditures.

It is important to distinguish the context of the above described situation with the
situationinwhichalobbyist hasintentionally or knowingly over-reported. For example,
if alobbyist reports his campaign contributions to the ILRC as |obbying expenditures,
itisaclear case of over-reporting, because the statute is unambiguous as to the fact that
campaign money is not reportable lobbying activity. Likewise, if alobbyist reports
expenditures made which relate to the executive branch of government (State
Administration) as lobbying expenditures, it is a clear case of over-reporting, because
the statute is unambiguous as to the fact that only expenditures made in influencing
legidativeaction, involving legidativeofficials, arereportabl easlobbying expenditures.

In the above described latter cases of clear over-reporting, it will be presumed that the
lobbyist knowingly and intentionally over reported his/her lobbying expenditures.

Comment 176: knowingly and intentionally

When alobbyist has been requested by the ILRC to correct astatement or report and the
lobbyist fails to amend or to provide good cause for his/her failure to so amend within
therequired timeperiod, it ispresumed that the defect in thereport or statement remains
knowingly and intentionally.

2-7-6-4  Violations, members of the general assembly; conspiracy; offense

Sec. 4. A member of the general assembly who knowingly or intentionally
conspires with alobbyist in the violation of Section 2 or Section 3 of this chapter
commitsa Class D felony. Asadded by Acts 1981, PL 9, SEC. 1.

2-7-6-5 Findings of hearings; sanctions

Sec. 5. (a) If the commission after a hearing conducted under

|C 4-21.5-3 findsthat:
(1) astatement or report required to befiled under thisarticlewasmaterially
incorrect;
(2) the person filing the report was requested to file a corrected statement or
report; and
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(3) a corrected statement or report has not been filed; the commission may

invoke sanctions under subsection (b).

(b) If under subsection (a) the commission is authorized to invoke sanctions
under this subsection, the commission may do either or both of the following:

(1) Revoke the registration of the person who has failed to file a corrected

statement or report.

(2) Assess a civil penalty on that person in an amount not to exceed five

hundred dollars ($500). Asadded by PL 6-1985, SEC. 3. Amended by

PL 7-1987, SEC. 1.; PL 3-1992, SEC. 24.

2-7-6-6 Failuretofilereport; sanctions

Sec. 6. (a) The commission may impose either or both of the following
sanctionsif, after ahearingunder 1C 4-21.5-3, thecommission findsthat alobbyist
failed tofileareport with amember of thegeneral assembly required by I C 2-7-3-
6:

(1) Revoketheregistration of the lobbyist.

(2) Assess a civil penalty against the lobbyist. a civil penalty assessed under

this subdivision may not be morethan five hundred dollar s ($500).

(b) Inimposing sanctionsunder subsection (a), the commission shall consider
thefollowing:

(1) Whether thefailuretofilethereport waswillful or negligent.

(2) Any mitigating circumstances. Asadded by PL 9-1993, SEC. 16.

X. Commission Investigations and Hearings
2-7-7-1.  Complaintsalleging violation of article; conduct of investigation

Sec. 1. The Commission shall conduct an investigation under this chapter of
a complaint alleging a violation of thisarticle. Asadded by PL 9-1993, SEC. 17.

2-7-7-2.  Complaint

Sec. 2. A complaint must beinwritingand besigned by theindividual making
the complaint. Asadded by PL 9-1993, SEC. 17.

2-7-7-3.  Ddlivery of complaint to alleged violator
Sec. 3. When acomplaint isfiled, the commission shall promptly send a copy
of the complaint to the person alleged to have committed the violation of this

article. Asadded by PL 9-1993, SEC. 17.

2-7-7-4.  Complaintsor preliminary investigations; failing to state violation of
article disposition
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Sec. 4. If the commission determines the complaint does not allege facts
sufficient to constituteaviolation of thisarticle, thecommission shall doboth of the
following:

(1) Dismissthe complaint.

(2) Notify thecomplainant and therespondent of the commission'saction. As

added by PL 9-1993, SEC. 17.

2-7-7-5.  Complaints alleging violation of article; preliminary investigation;
probable cause findings

Sec. 5. (a) If the commission determines the complaint does allege facts
sufficient to constitute a violation of this article, the commission shall promptly
investigate the allegation.

(b) If after a preliminary investigation the commission finds that probable
cause does not exist to support an allegation of a violation of this article, the
commission shall do the following:

(1) Dismissthe complaint.

(2) Notify the complainant and the respondent of the commission's action.

(c) If thecommission findsthat probable cause existsto support an allegation
of aviolation of thisarticle, the commission shall hold a hearing on the matter not
mor ethan thirty (30) days after making thedetermination. 1C 4-21.5 appliestoa
hearing held under this subsection. Asadded by PL 9-1993, SEC. 17.

2-7-7-6. Commission meetingsin executive session

Sec. 6. The commission may meet in executive session to do either of the
following:

(1) Make a determination under section 4 of this chapter.

(2) Investigate a complaint under section 5 of thischapter. Asadded by PL 9-

1993, SEC. 17.

2-7-7-7.  Confidentiality

Sec. 7. Thefollowing mattersare confidential:

(1) Action of the commission and records relating to those actions under
section 4 of this chapter.

(2) Investigations and records relating to a preliminary investigation under
section 5 of this chapter. Asadded by PL 9-1993, SEC. 17.

2-7-7-8. Subpoenas
Sec. 8.(a) Upon theaffirmative vote of three (3) membersof the commission,
the commission may request from the legislative council the authority to compel

either or both of the following by subpoena:
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(1) The attendance and testimony of witnesses.

(2) The production of documents.

(b) If thelegidativecouncil authorizesthecommission toissuesubpoenasafter
arequest under subsection (a), thecircuit or superior court of the county wherea
subpoenaisto be served shall enforcethe subpoena. Asadded by PL 9-1993, SEC.
17.

APPENDICES
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Appendix 1

Registration:
Activity Reporting:

Legidative Gift
or Purchase:

Amendment:

Termination:

SUMMARY OF FILING DATES

January 15, or within 15 days of becoming a lobbyist
July 31st and January 31st

within 30 days of making a gift or
purchase

within 15 days after ANY information change

within 15 days after |obbying activity ceases (Termination is
optional.)
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Appendix 2

Electronic Filing I nstructions

ILRC'S ONLINE SERVICES
REGISTRATION, ACTIVITY AND GIFT REPORTING ONLINE
OVERVIEW

Access Indiana, in cooperation with the Indiana Lobby Registration Commission, has
developed four new interactive services, geared toward helping lobbyists interact more
efficiently with the State of Indiana. This document will take you through the easy process of,
the onetime pre-registration setup necessary to access these online services and, also, through
submitting an online filing. This new online system allows third party filing, also, so this
document will also walk you through that modified process.

ONETIME PRE-REGISTRATION PROCESS

Because the ILRC filings contain confidential information, these new online services
have enhanced security features such as requiring alobbyist to enter a username and
password prior to logging into the application. In order to obtain thislogin information, a
lobbyist must have a network subscription to Access Indiana* and, also, file amemorandum
of understanding (MOU) with ILRC. The subscription agreement to the network can be
found in this packet of information and must be renewed annually. The MOU will be
available online within the next couple of weeks or can be obtained through ILRC' s office,
this process need only occur once. The Access Indiana |ID must be included on the MOU so
ILRC can properly process the lobbyist’ s information before he/she can use the online
Services.

* |f alobbyist wishes to have athird party prepare these documents on their behalf, an
MOU isstill required by the lobbyist but the ID and password is only required by the

preparer.

LOBBY REGISTRATION/ACTIVITY/GIFT REPORTING (FILING WITHOUT A
PREPARER)

The process is simple for those lobbyists submitting their filings without the use of a
preparer. The processis outlined below and involves the lobbyist logging onto the
application, completing the form and pressing submit. Thisinformation is automatically
transmitted to ILRC, without the normal delays of completing the filing on paper and
mailing it in. Another time saving benefit is the reuse of information already stored in
ILRC' s system. Once you register as alobbyist, the system “remembers’ who you are and
will pre-fill your contact information for each sequential filing. If your information has
changed, you simply update the information as you file and continue with the report. The
system then “remembers’ your new information for future filings.
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LOBBY REGISTRATION/ACTIVITY/GIFT REPORTING (FILING USING A
PREPARER)

What if you normally have athird party prepare your filings for you? No problem!
ILRC' s system has been designed to accommodate the way you currently do business with
the state. Y our preparer can complete your information, send you an email for your
approval, then submit it to ILRC with asimple click. It sthat easy!

PRICING

Access Indiana, in cooperation with ILRC, is offering these services to you for asmall
convenience fee outlined below. A subscription to Access Indiana costs $50 annually and
has many benefits beyond being able to file lobbyist reports online. These benefits include,
new hire reporting with the Dept. of Workforce Development and Secretary of State’s
corporate filings. There are many additional online servicesthat are highlighted in this
packet and at the following URL: http://www.state.in.us/premium

Thereisnominal total cost of $1 per filing for an activity or gift report when filing
online and atotal cost of $105 when filing your annual registration statement online. There
are additional charges for late submissions.

CONCLUSIONS

The Lobby Registration Commission has worked diligently to streamline their filing
process to make it even easier to file your reports. After the onetime pre-register process,
you will be able to register or renew your lobbyist status or file your activity and gift reports
online, without ever reentering your contact information. Thisis just another example how
we are transforming rel ationships between business and government, one interaction at a
time.

107



Appendix 3

General Instructionsfor Completing and Filing
a Compensated L obbyist Registration

. Indicate whether you are filing an original or an amended registration.

. A $100 registration fee must accompany the lobbyist registration with the
following exception: an employee/member of a non-profit organization pays a
$50 feeif the employer files under IRS Code Sections 501(c)(3) or 501(c)(4).
Please list the tax exempt number assigned by the IRS.

. Section A: List thefull legal name of the compensated |obbyist. Include your
social security number on Line 7, if you are an individual registrant, or the
corporate tax identification number, if the registrant is not an individual, e.g.,
corporate registrant. Social security numbers, which will be maintained in a
separate index and file, are used to determine a person's eligibility to register asa
lobbyist.

. Section B: List each employer or client who will compensate you for providing
lobbying services on their behalf.

. Section C: Identify all subject matters for which you have contracted to lobby.
If no subject category applies, specify your area of lobbying interest in the space
marked "Other."

. Section D: Anindividual registrant must answer all questions by checking the
yes/no boxes.

. Section E: Corporate registrants filing as compensated |obbyists must list all
personsin their employ who will lobby on behalf of the clients identified in
Section B of this statement. Each of these persons also will register asa
compensated [obbyist.

. Section F: Only the original signature of the registrant whose nameislistedin
Section A, line 1, will be accepted by the Commission. For corporate registrants,
only the signature of an officer of the registrant will be accepted.
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Appendix 4

General Instructionsfor Completing and Filing
an Employer Lobbyist Registration

. Indicate whether thisis an original or an amended registration.

. Section A: List the employer registrant's full legal name, correct business address,
and telephone number. On line , list the name of a contact person within the
organization with whom the Commission may communicate.

. Section B: Thelobbyist registration fee is $100, with the following exception: a
non-profit organization, filing as an employer registrant, pays a registration fee of
$50, if the organization files under IRS Code Sections 501(c)(3) or 501(c)(4). As
proof of tax exempt status, please list the tax exempt number assigned by the IRS.

. Section C: List the names, titles, and addresses of no more than five of the
controlling persons or officers of your organization. The Commission will accept
only the signature of one of these persons on registration and activity reports filed
by your organization.

. Section D: Include the name, address, and phone number of each lobbyist whom
your organization will compensate for |obbying services and indicate whether each
lobbyist is an employee or an independently contracted lobbyist. Each identified
person also must register asa compensated lobbyist.

. Section E: Identify all subject matters for which you will compensate the
individualslisted in Section C. If no subject category applies, designate your area
of lobbying interest in the space provided under " Other."

. Section F: The registration statement must be signed and dated by a controlling

person or an officer of the registrant. The Commission will accept only the
original signature of one of the personslisted in Section B, lines a-e.
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Appendix 5

Completing and Filing a L obbyist Activity Report

File your activity report on time to avoid alate fee. Filing deadlines are on or before July 31
for the first reporting period and on or before January 31 for the second period. (If due date
falls on aweekend, filings are due the Monday following the weekend.) Indicate for which

period you are filing and whether you are terminating as a lobbyist.

1. Inthe box at the top right hand side of the first page:

NOTE:

a. indicate for which reporting period you are filing;

b. indicate whether you are terminating as alobbyist;

c. indicate whether you are filing as an employer lobbyist or as a
compensated |obbyist.

IF YOU ARE REGISTERED ASBOTH AN EMPLOYER LOBBYIST

AND AS A COMPENSATED LOBBYIST, YOU FILE YOUR ACTIVITY
REPORT(S) ONLY ASA COMPENSATED LOBBYIST.

Section A. Identification
-- EMPLOYER REGISTRANT: complete Section A, lines 1-6.
-- CORPORATE COMPENSATED REGISTRANT: complete Section A, lines

1-6.
-- COMPENSATED REGISTRANT: complete Section A, lines 1-5.

Linel: |If registrant is an organization, business, or company, list the complete
business name. Do not use an acronym.

Line2: List the business telephone number.

Line3: Listthe complete business address

Line4: Listthebusinessmailingaddressif different than the business address listed
online 3.

Line5: Listthe name, title, and phone number of the person completing the activity
report.

Line6: List between 3 and 5 persons who are responsible for the activities of the

registrant (e.g., president, secretary, executive director). For the employer
lobbyist, this information should mirror the information provided in Section
C of theempl oyer registration statement on filewith the Commission. Activity
report(s) will be considered invalid if signed by other than one of these
designated persons.
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PLEASE NOTE: ONLY COMPENSATED LOBBYISTSARE TO COMPLETE
SECTION B. (Completean activity report for each client for whom you provided
lobbying services.)

Section B. Identification of Client(s) of the Registrant On each activity report you
are completing:

Line1:
Line 2:
Line 3:
Line 4.

List the name of the client.
List the complete business address of the client.
List the business phone number of the client.
List the type of business of client.

Section C. Lobbying Expenditures -- An employer registrant files one activity

Line 1:

Line2;

Line 3:

Line 4:

Line5:

Line6:

Line7:

report. However, aregistrant who received compensation for lobbying
and who compensated another to lobby must file a separate activity
report for EACH person/entity from whom he received payment for
lobbying.

Report all compensation that you paid in the form of salary, wages, benefits,
or retainer to an employee, or toanyonewho  wasthus compensated by you
for performing lobbying services during thisreporting period. Thisfigureis
toincludethe amount of compensation that an independent lobbyist
paid himself for lobbying.
Report the total reimbursements you madeto anyonefor performing lobbying
services during this reporting period.
Report all direct payments you made in sponsoring all or part of alegidative
reception. Expenditures for receptions where  lobbying occurs should be
reported when the expenditures are incurred directly by alobbyist. Include
any expenses associated with the giving of alegislative reception that are
paid by alobbyist. The costsof all receptionsmust bereported onthisline
only when fewer than all general assembly members are invited.
Report total amounts spent for entertainment, including meals. Lobbyist do
not report their portion of entertainment.
Report al gifts made to employees of the general assembly, or to immediate
family members of the employees of the genera assembly. This requires
disclosure of gifts made for less than $100 in one day.
Report expenditures made for the benefit of all members of the general
assembly. For example, cost of receptionsto which all members of the
genera assembly are invited are reported on thisline.
Report on thislinetotal expenditures and gifts reported in Section D (and not
reported el sewhere on the form). There may be certain expenditureslisted in
Section D of the form that already have been reported on other lines of this
form. Subtract the value of those expendituresin arriving at afigurefor line
7.
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Line8: Report all registration and late fees.

Line9: Report al other expenditures made for lobbying that have not been reported
on other lines.

Line 10: Report total 1obbying expenditures (add lines 1 through 9).

Line11: If you are a compensated lobbyist (or if you are registered both asa
compensated lobbyist and as an employer lobbyist), you may subtract out all
of line 10, except for expenses incurred to lobby on your own behalf or
expensesthat were not attributableto any client. For example, if youincurred
expenditures to lobby for yourself (e.g., alaw firm lobbying on tort reform),
you may not back out those expenditures. Similarly, if you used money from
non-lobbying clients or from non-lobbying revenue to support your lobbying
efforts, you may not back out those dollars.

Line 12: NET FIGURE (subtract line 11 from line 10).

Section D.

Affidavit of Non Legisative Income Identify all general assembly

members from whom the lobbyist has received an affidavit required under
IC 2-2.1-3-3.5. NOTE: Please contact thelegislator from whom you should
have received an affidavit if the legidlator has not sent you the required
affidavit.

Section E iscomprised of three subsections. Pleaseread the directions associated
with each subsection.

Section E-1.

Section E-2.

Good-Faith ExchangeTransactions(arereported only in Section E-
1) DO NOT REPORT ANY TRANSACTIONS FROM E-1 IN
SECTION C. A lobbyist must report in Section E-1 any purchases of
goodsor servicesfrom alegislator’ s sole proprietorship, partnership, or
family business (if purchaseisin excess of $100/day or $500 aggregate
for the year. NOTE: Lobbyists must continue to report in this section
any purchases made from alegidator’ sretail business.

Gifts (the value of any giftslisted in E-2 must be reported alsoin
Section C, lines5 or 7) Report in Section E-2 gift(s) given to members
of the general assembly, officers of the general assembly, employees of
the general assembly, or immediate family members, officers, or
employees of the general assembly if gift isin excess of $100/day or

$500 aggregate for the year.
Insurance policies, credit card agreements, recorded mortgages secured
by real property, or written agreements with financial institutions

made in the ordinary course of business, shall not be reported.
Expenditures or payments made to a legislator or to afamily member
employed or retained by the lobbyist as an employee, an independent
contractor, speaker or presenter are to be reported.
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Section E-3. Other Expenditures Not Reported in Sections E-1 and E-2 (to be

Section F.

reported in Section C, line7)
Report in Section E-3 any expenditure(s) not reported in Sections E-1 and
E-2 that exceeded $100/day or $500 aggregate for the year. Such
expenditure(s) include meals, entertainment and receptions to which fewer
than all members of the general assembly were invited.

Subject(s) of Lobbying

L obbyists must identify all Subject(s) of Lobbying for which they lobbied.
Specific bill numbersfor which lobbyist efforts were made must belisted in
the space marked * Specific Legidation.” NOTE: Lobbyists must provide
a list of bill numbers and correlating subject matter. Additionally,
compensated lobbyists should do this for each client.

Section G. Sworn Statement. Section G is a sworn statement and requires a

registrant’s original signature. An activity report will be accepted ONLY
whenit bearstheoriginal signatur e of the registrant, or when the registrant
isan employer lobbyist, the original signature of one of the persons listed
in Section C of the Employer Registration on filewith the Commission. An
activity report with a stamped or faxed signature, the signature of a person
other than the registrant, a signature made by a third party — or, for an
employer lobbyist, the signature of a person not listed in Section C of the
Employer Registration statement, will be returned as an unfiled report and
will be subject to late filing penalty.
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Appendix 6

Completing and Filing a Report of
L egidlative Gift or Purchase

A Report of Legidlative Gift or Purchase must be filed only when a gift or purchase, as
described below, is made. This report, which is available upon request from the Commission
office, isto be filed within 30 days of giving the gift or making the purchase.

This report must be filed with the member of the General Assembly identified in Section A and
with the Indiana L obby Registration Commission.

Section A
Identify the lobbyist who made the gift or purchase and include the
lobbyist's compl ete business address and tel ephone number.
|dentify the General Assembly member who was the beneficiary of the
gift or from whom the purchase was made.
Section B
If apurchase of goods or services (as described on the form) was made,
check the appropriate box and give the purchase date.
Section C
If agift (as described on the form) was made, check the box that most
appropriately identifies the gift and note the date the gift was given.
Section D

The report must bear the original signature of the lobbyist and the date
the report is submitted.
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Appendix 7
Audit Procedure
Commission staff chooses lobbyists to audit in two ways:

1. By random selection. 1C 2-7-4-6 mandates at | east 5% of reportsare
to beaudited randomly eachyear. SinceJuly, 1992, the Commission
has maintained a policy of auditing 10% of reports each year.

2. To examine adiscrepancy in aregistration or report.

L obbyists selected for audit are notified by letter, using the address that
appears on their registration forms. Letters to employer lobbyists are
addressed to the contact persons listed on the registration forms. Letters
to compensated |obbyists are addressed to the registrants.

Eachlobbyist being audited must submit documentation that substantiates
the data provided on the activity report and the registration form. The
Commission expectslobbyiststo provide completeinformationwithinthe
time period specified in the notification letter -- usually three weeks --
unless special circumstances warrant an extension of time.

The following documentation can be used to substantiate information:

- cash register receipts, expense account statements

affidavits, canceled checks
- charge dips, bank statements
- invoicesfor billable hours, tax returns, IRS form 1099

- payroll check stubs, time sheets, accounting department payroll
Sheets

- contracts, business diaries, and calendars

other records kept during the regular course of business.
L obbyistsbeing audited can mail or deliver supporting documentation

to the Commission office. As necessary, staff will contact each
lobbyist to request further documents and to schedule a meeting to
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discussthe audit. Any lobbyist being audited can schedule a meeting
with Commission staff to ask questions and clarify information. All
documents provided in support of an audit are kept confidential while
in the possession of the Commission.

Whether an audited lobbyist has submitted sufficient documentation

to support hig’her activity report is to be determined by the
Director/Counsel of the Commission.
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I ntroduction

Appendix 8

Advisory Opinion Procedure

One of the functions of the Indiana Lobby Registration Commission (Commission) is
to assist the public by rendering advisory opinions with respect to the

interpretationsand applicability of IndianaCode Section 2-7. Infurtherance

of thisrole, and pursuant to Indiana Code 2-7-1.6-5(a)(6), the Commission

has adopted the following guidelines with regard to theissuance of advisory
opinions.

Each advisory opinion representsaformal policy determination of the Commission and

may be relied upon in making filing and reporting decisions. Oral advice
provided by staff of the Commission isintended to help citizensto analyze

thelr particular circumstances and to make decisions on their own about

Procedure

81

compliance with the lobby registration law. There should be no specific
reliance on oral advice of this kind.

(@ The Commission will render advisory opinions with respect to the
interpretation and applicability of Indiana Code 2-7 and, in appropriate
circumstances, other statutes or rules governing the registration and
reporting of lobbyists. Thereis no right to an advisory opinion, and the
Commission will render advisory opinions as a matter of discretion.

(b) Anadvisory opinion may be requested by any lobbyist, legidator,
other interested party, or may be issued by the Commission of its own
initiative.

(c) Requestsfor advisory opinions shall be made in writing, signed by
the person making the request, and shall be titled, “Request for
Advisory Opinion.”

(d) A request for an advisory opinion shal state all material facts
necessary for the Commission to understand the circumstances and to
make a complete analysis. Typicaly, the request for an advisory
opinion must be based on actual factsand circumstances confronting the
person making the request. Persons also may ask the Commission to
issue advisory opinions with respect to hypothetical cases. It isless
likely that the Commission will exercise its discretion to issue an

117



advisory opinion in response to hypothetical cases. Only if the matter
seemsto be of general interest will the Commission exercise discretion
to issue an advisory opinion.

(e) Inrequesting an advisory opinion, it is not necessary that an agent
disclose the name of its principal, which may be a matter of attorney-
client privilege. The agent making the request should be prepared to
certify that there is an undisclosed principal.

(f) Upon receipt of a Request for Advisory Opinion, the Executive
Director shall send an information copy to each Commissioner for
review in preparation for the next meeting of the Commission.

(g) At that next meeting, the Commission will determine whether to
exercise its discretionary powers to issue an advisory opinion on the
matter set forth in the request.

(h) Requestsfor advisory opinions must bereceived at the Commission
office at least 10-days prior to the meeting of the Commission at which
it isexpected to be considered. Thedecision to include arequest for an
advisory opinion on the agenda is a matter of discretion with the
Commission. Generally, that decision of the Commission will be made
by the Chair, but the Chair will ordinarily honor the request of any
member of the Commission to place a matter on the agenda.

(i) If arequest for an advisory opinion is placed on the agenda of the
Commission meeting, the Executive Director will give notice of the
agenda, aswell as thetime and place of the meeting, to the person who
requested the advisory opinion. It is the responsibility of the person
who requested the advisory opinion to appear at the scheduled
Commission meeting to addresstherequest. A failure onthe part of the
person requesting an advisory opinion to attend the meeting of the
Commission will militate against the issuance of an advisory opinion.

(1) The Commission may decide on an advisory opinion in the public
meeting at which the request is presented, or it may take the matter
under advisement. When a matter is taken under advisement, it must
come back to apublic meeting of the Commission for further discussion
and resolution.

(k) Following a decision by the Commission to issue an advisory

opinion, the Executive Director shall prepare the written expression of
the advisory opinion and send a copy to each Commissioner for
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comment. If, during the period of comment by Commissioners, it
appearsthat thereisamaterial disagreement over the manner in which
the advisory opinion isto be presented, the Executive Director will ask
the Chair to place the request for an advisory opinion on the agenda of
the next scheduled meeting of the Commission. If thereis no material
disagreement over the draft of the advisory opinion, the Executive
Director will forward the opinion for publication on the Commission’s
web site in the form of a proposed advisory opinion.

(1) The Commission will accept written comment on any proposed
advisory opinion for 30-days after the date of its publication on the
Commission’s web site. At its next meeting, the Commission will
consider any commentary that has been made during the 30-day period
and will vote whether to ratify the advisory opinion as written or
whether to amend it. If the advisory opinionisamended at that meeting
of the Commission, it will be published on the Commission’s web site
under the procedure outlined above and held available for an additional
comment period of 30-days.

(m) When the Commission ratifies a proposed advisory opinion, the
final advisory opinion will be published on the Commission’ sweb site.
The vote of each Commissioner will be recorded by way of asignature
onthefinal advisory opinion (FAO). The Executive Director shall aso
sign final advisory opinions prior to submission to the Commission’s
web site.

(n) The Commission will permit any person to submit memoranda,
briefs, or other relevant written material, or to provide oral testimony on
any subject that is to be incorporated in an advisory opinion.

(o) Any final advisory opinion, until amended or revoked, may berelied
upon by all persons.

(p) Within 15-days of ratification of an advisory opinion, the Executive
Director shall send a written copy of the opinion to the party who
requested it.
Request for Reconsideration from Final Advisory Opinion
§2 (&) The person who made theinquiry and any person directly affected by

the Commission’s advisory opinion may request reconsideration or
clarification from the Commission of the advisory opinion.
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(b) Any such request for reconsideration shall be madeinwriting to the
Commission within 15 days of receipt of the advisory opinion sent
pursuant to 81(p) of this statement.

Public Record

83 (8 The Commission staff will periodically publish the accumulated
advisory opinionsin an appropriate format.

(b) asummary of the Commission’ sadvisory opinionswill beincluded
and published in the annual report.
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Appendix 9
COMMISSION DECISIONS

FINAL ADVISORY OPINION 97-01.
Parent / Subsidiary Disclosure

Determination: Only the corporate entity which hires the lobbyist or incurs the

Example:

Rationale;

lobbying expenditure must report and register.

X" corporation is a multi-state provider of electricity and natural gas for
business and consumer users. “Y” is its wholly-owned subsidiary with
primary responsibilities for a geographical areawithin the State of Indiana.
“Y” engagesinlobbying activitiesin Indiana. “X” isnot required to register
as alobbyist by virtue of “Y’s’ lobbying activities, even though “X” isthe
sole owner of “Y.”

“Lobbying” means “communicating by any means, or paying others to
communicate by any means . . .” I1C 2-7-1-9. When a subsidiary, or
otherwiserelated corporation, hiresits own lobbyist, the parent corporation
is not hiring the lobbyist. The parent corporation itself has not
communicated with the legislature, nor hasit paid another to communicate
under such facts. Likewise, when aparent corporation hires alobbyist, the
subsidiary or otherwise related corporation has not communicated with the
legidlature, nor has it paid another to communicate by virtue of the parent
corporation’ s lobbying activities.

The corporate entities authorized by law are observed, and the corporate veil will

not be pierced for the purposes of requiring disclosure on behalf of the
parent corporation, unless it appears that the parent is using a subsidiary
corporation as a means of avoiding the lobbying registration laws. Such
arrangements may not be used to avoid lobby disclosure laws willfully. A
parent corporation may not do all of its lobbying through its subsidiary
corporationswith theintent of avoiding disclosure. Subsidiary corporations
may not exist as “lobbying shells.” If the primary reason for the existence
of the subsidiary corporation is that the subsidiary corporation may hire
lobbyists whose lobbying efforts benefit primarily the parent corporation,
then the parent corporation must register and report asthe employer |obbyist
for those lobbying efforts.

FINAL ADVISORY OPINION 97-02:
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Reporting Functionsfor All Legidlators

Determination: When a lobbyist invites all members of the General Assembly to an
event, but only some attend, the expenditures do not have to be reported on
apro rata basis.

Example: “L” lobbyist invites the members of the entire General Assembly, their
spouses, and staff members to the NCAA Final Four playoff games. “L”
provides meals and lodging for the weekend event. The total expenditure
amountsto $75,000. Only 10 legislatorsattended the event, a ong with eight
spouses, and 20 legidlative staff members. “L” must report the cost of the
entire expenditure, but “L” does not have to prorate the cost of the event
among those who attended.

Rationale: Indiana Code § 2-7-3-3(a)(4) states that “whenever a lobbyist makes an
expenditure that is for the benefit of all members of the General Assembly
on a given occasion, the total amount expended shall be reported, but the
lobbyist shall not prorate the expenditure among each member of the
General Assembly.” Another provision of the statute requires reporting of
“[a] statement of expenditures and gifts that equal one hundred dollars
($200) or morein one (1) day, or that together total more than five hundred
dollars ($500) during the calendar year, if the expenditure and giftsare made
by the registrant or his agent to benefit (a) a member of the Genera
Assembly.” IC § 2-7-3-3(a)(3).

Because IC § 2-7-3-3(a)(4) follows IC § 2-7-3-3(a)(3), we presume the legisature
drafted (a)(4) with (a)(3) in mind. The effect and validity of (a)(4) applies
in situationswhere expenditures are made on legislators asagroup, whereas
the effect and validity of (a)(3) pertains to the situations wherein
expenditures are made on individual legislators. The goal of disclosure
amplified by the statute is met by reading the statutory provisionsto pertain
respectively to both situations.

The burden is on the lobbyist when subject to an audit pursuant to IC § 2-7-4-6, to

establish that an expenditure reported under § 2-7-3-3(a)(4) wasintended to
benefit all members of the General Assembly.

FINAL ADVISORY OPINION 97-03:
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Contract for Lobbying When No Performance Y et Rendered and No
Consideration Yet Paid

Determination: A lobbyist who entersinto a contract which contains a promiseto pay
of greater than $500 for lobbying services must register the contractual
relationship at the time of the contract and must report the expenditures /
compensation made pursuant to the contract in the respective periods in
which the said expenditures/ compensation are made.

Example: InNovember, 1997, “L” |obbyist entersinto acontract with“C” client. The
contract specifiesthat “ C” will pay “L”$10,000to lobby for “C” inthe 1998
legislative session. “L” does not perform any services under the contract
until 1998, and “C” does not render payment on the contract until August,
1998. Both“L” and “C” must register aslobbyists at the time of the making
of the contract. “L” and “C” must report payment made / received on the
contract during the period in which payment is made / received.

Rationale: Indiana Code § 2-7-1-9 defines “lobbying” as “communicating by any
means, or paying othersto communicate by any means, with any legidative
official with the purpose of influencing any legislative action.” a contract
for lobbying involves the paying of another to communicate with the
purpose of influencing legidative action. The operative terms are: (1)
“paying”; (2) “to communicate’; and, (3) “with the purpose of influencing
legislative action.”

“Pay” is defined as “the act of making payment.” I1C § 2-7-1-11(c). “Payment” means
“any contract, agreement, promise, or other obligation, whether or not
legally enforceable, to makeapayment.” IC 8§ 2-7-1-11(a). Thus, acontract,
agreement, or promise to lobby isa*“payment” under the statute.

The statute requires not just a“ paying,” but a*“paying to communicate.” Accordingly,
to the extent the contract is a contract to monitor” rather than a contract to
lobby, then the contract is not a“paying to communicate.” However, the
statute does not require that actual communication take place, but only that
payment for communication be made to trigger a duty to register. To the
extent a contract, agreement, or promise is made in which consideration
greater than $500 is to be paid under the contract in exchange for
communication, thereis aduty to register the relationship at the making of
the contract, agreement or promise.

* Theissue of contracts made to monitor the legislature was addressed at the Commission’s
public meeting of September 9, 1997. That decision isreflected in Final Advisory Opinion 97-06.
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The statute defines the word “expenditure” in two ways: one for the purposes of
determining aduty to register, and the second for the purpose of determining
a duty to report on the activity report. In the section which defines
“lobbyist”, the word “expenditure” is defined in the broadest possible way
and includes “anything of value . . . and any contract. . .to make an
expenditure.” IC § 2-7-1-3. Therein liesthe duty to register.

In a separate part of the statute which governs activity reporting, 1C § 2-7-3-3, et.al.,
the word “expenditure” is modified in that it requires reporting of
expenditures based upon certain categories. This modification of the word
“expenditure” in this part of the statute contemplates an actual transfer of
value, and not just a contract to make such expenditures. As such, when a
contract for lobbying isinvolved, there is no “expenditure” for the purpose
of activity reporting until payment has been made under the contract.

Whether the contract is made in anticipation of influencing legislative action is fact
specific, and such adiscussion will be considered by the Commission during
itsconsideration of theissue of contracts madeto monitor legislative action.
To the extent, however, the contract, agreement or promise is made to
influence legidative action, the aforementioned duties with regard to

registering and reporting apply.
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FINAL ADVISORY OPINION 97-04.
Disclosure of Employee & Fringe Benefits Paid to L obbyists

Determination: Nonforfeitable, vested employee and fringe benefits are reportable as

Example:

Example:

Example:

Example:

Rationale;

“ compensation” and as* expenditures’ under the lobby disclosure statute.

“X” corporation hires“L” lobbyist as an employee and pays“L” asalary of
$3,000. “X"” aso pays“L” an employee benefit in the form of aretirement
fund contribution madeby “ X" on behalf of “L,” which equals10%of “L’s’
income. Both “X” and “L” must report the retirement fund contribution as
alobbying expenditure/ compensation, to the extent it is vested, at thetime
of vesting. Any changesin value after disclosure, which are attributable to
the amounts already disclosed, are not amounts related to lobbying
expenditures/ compensation, becausethereceipt by “L” of those changesin
value in no way depends upon “L’s’ providing alobbying serviceto “X,”
since those benefits are adready vested. Only changesin value which occur
prior to disclosure / vesting are considered to be compensation /
expenditures made for lobbying.

“X” corporation hires “L” lobbyist as an employee and provides “L” with
the fringe benefit of a company car. The annual value of the car is $5,000.
“X” and “L” must report the value of the car as a lobbying expenditure /
compensation.

“L” lobbyist participates in “X” corporation’s employee stock ownership
program (ESOP). “L,” an employee of “X,” gets a certain amount of stock
options, based on years of service, and subject to acertain vesting schedule.
“L” and “X” must report thevalue of “L’s” stock options, to the extent they
become vested, as |obbying expenses.

“L” lobbyist, an employee of “X” corporation, participatesin “X’s” 401(k)
program. “L” has obtained a loan in the amount of $50,000 against the
vested balance of his 401(k). This vested balance represents the amount
contributed by “L” and also the matching amount contributed by “X” on
behalf of “L.” “X” and “L” need not report the amount of theloan whichis
taken against the contributions made by “X” as a lobbying expenditure /
compensation, because the vested portion was presumably already reported
at the time of vesting.

IC 2-7-1-10 defines a “lobbyist” as any person who “receives or expends
an aggregate of five hundred ($500) in compensation or expenditures” for
lobbying. “Compensation” is defined as “anything of value.” 1C 2-7-1-2.
“Expenditure” is defined also as “anything of value.” To the extent an
employee benefit or fringe benefit has an aggregate value in excess of $500,
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and is not forfeitable upon termination of the employee, it is reportable
under the statute.

Certain exemptionsexist under the statute. Theexclusion of an*“insurancepolicy” from
the statute (IC 2-7-2-6(g)(1)) was promulgated when questions arose as to
whether a lobbyist who does business with a member of the General
Assembly must report the purchase of an insurance policy when the policy
was acquired in the ordinary course of business. However, an insurance
policy which servesaspart of alobbyist’ s compensation packageisnot what
was contemplated by the legislature when it drafted this exemption.

However, employer-provided group life, health, disability and other insurance policies
which are contingent upon employment and areforfeitable upon termination
are not reportable as |obbying expenditures/ compensation because they do
not belong to the employee/lobbyist, are not generally considered to be
employment incomein other areas of law, and are difficult to value because
of the nature of the group benefit.

Nonvested retirement funds are not reportable as a lobbying expenditure /
compensation, because “payment” is defined as “arendering of money . . .
or anything else of value. . whether tangibleor intangible. ...” IC2-7-1-11.
An unvested, forfeitable amount has no value to the employee / |obbyist
until it vests. Upon vesting, the value of thefund at thetime of vestingisthe
amount to be reported as the lobbying expenditure / compensation. Any
changes in valuation which occur after such time are not expenditures /
compensation made in anticipation of lobbying, but are a result of the
employee / lobbyist’s decision to remain with the employer and, thus, to
leave the value of the assets in the plan fund.

The employee and fringe benefits discussed are not “overhead” costs or other costs
enumerated in Indiana Code 2-7-3-3(c)(1) - (5). Thisportion of the statute,
which lists certain expenditures as exemptions under the disclosure statute,
was promulgated into law by PL 3-1992, Sec. 12. As aresult, a certain
portion of Attorney General Opinion 90-23 was rendered void. That AG
opinion stated that the items enumerated by PL 3-1992, Sec. 2, were
reportabl e aslobbying expenditures/ compensation. AG Opinion 90-23 did
not contemplate vested, nonforfeitable employee and fringe benefits. The
statutory changes do not reflect an express exclusion of such. The object of
statutory construction is to determine, give effect to, and implement the
intent of thelegislature. Indiana Family and Social Services Administration
v. Patricia Day, 1997 WL 346387 (Ind. 1997). Unless the legislature
expressly excludes nonforfeitable, vested employee and fringe benefitsas a
lobbying expenditure/ compensation, it is considered areportable expense.
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The Commission recognizes some of the practical difficulties associated with valuing
such benefits and advises that lobbyists make a good faith effort to
accurately value the total compensation being paid in the form of employee
benefits.
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FINAL ADVISORY OPINION 97-05:
Request for Advisory Opinion

Thiswritten Request for an Advisory Opinion, submitted by the agent of an undisclosed
principal, contains five (5) primary hypothetical questions, some of which
reflect subquestions. None of the questions provide specific factua or
contextual information. The following opinion recites the verbatim
guestions, and the Commission’s determination on each question. The
Commission’s determination is based on current form reporting
requirements.

If a lobbyist takes a legislator and spouse out for dinner, does the lobbyist have to
report the entire amount of the bill, or only that portion attributable to the
legislator and spouse?

A lobbyist need only report the amount of the bill attributable to the legislator and
spouse on thelobbyist’ sactivity report. Thisistrue, even when thelobbyist
whoisreporting the expenditureisan employer lobbyist, who either directly
paid for the expenditure or reimbursed its compensated lobbyist for the
entire amount of the bill.

(&) Must a lobbyist report such an expense for the legislator, spouse and family as
one or separate entities?

On the activity report, the expenditure is reported as one expense (e.g., “ Senator Jones
and guest”). The Legidative Gift or Purchase Report technically requires
only that gifts made to the legislator be reported. However, because the
payment for thelegislator’ sguest benefitsthelegislator, the Commission has
required that the amounts for both be reported on the Legidative Gift or
Purchase Report.

(b) Doesthe lobbyist report the expense as an * expenditure” or asa* gift” ?

IndianaCode § 2-7-1-3 definesan “ expenditure’ as* any advance, conveyance, deposit,
distribution, transfer of funds, loan, payment, honorarium, pledge, or
subscription of money or anything else of value, and any contract,
agreement, promise, or other obligation, whether or not legally enforceable,
to make an expenditure.”

Indiana Code § 2-7-1-4(a) defines a “gift” as “the voluntary transfer of anything of
value without consideration.”

Accordingly, agift is always an expenditure, but an expenditure may not always be a
gift. Expenditures which are transferred without consideration are both
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“gifts’ and “expenditures.” They should be reported as both. However,
expenditures which are made for consideration are only reportable as
“expenditures’ and not as “ gifts.”

(c) Does the lobbyist report the expense on its Activity Report, Report of Gift or
both?

Expenditures are always reportable, whether made in the form of gifts or as part of an
exchange. If madeintheform of agift, then the expenditure will be always
reported on the activity report, no matter what the size of the gift. Such a
gift, if made in excess of $100 or $250 aggregate, will also be reflected on
the Legidative Gift or Purchase Report. It isrecommended that the lobbyist
notate somewhere on the form, when the same expenditure is reported on
both forms.

The current requirements mandate a lobbyist report gifts exceeding, in the aggregate,
$250inagivenreporting period. Can thelobbyist fileonereport at the end
of each reporting period which encompassesall giftswhich must bereported
inthe reporting period, or must the lobbyist report each gift once the $250
threshold has been satisfied?

Indiana Code § 2-7-3-6 requires that a lobbyist file a Legidative Gift or Purchase
Report with the Commission and with the respective member of the General
Assembly within thirty (30) days after making a purchase or giving a gift
described in IC 2-2.1-3-2(7) and (8). The lobbyist, therefore, may not file
one report at the end of the reporting period which encompasses all gifts.
Once the $250 threshold has been reached, a report must be filed within
thirty (30) days of reaching that threshold and within thirty (30) days of any
gift or purchase made thereafter in that reporting period.

©)

How should a lobbyist report legislator related expenditures exceeding the $500
threshold?

Onceit has been determined that the $500 threshold has been crossed, all expenditures
are reportable, including those expenditures made in arriving at the
threshold.

(a) Is the expenditure to be included on the “ Activity Report?” If so, can the
lobbyist prorate the expense to all the lobbyist’s clients, and on which line is the
expense to be reported?
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All expenditures made must be included on the activity report. The lobbyist may
choose to prorate the expense among al of the lobbyist’sclients. 1C § 2-7-
3-3(a)(3). The determination of what line on which the expense is to be
reported depends upon whether the lobbyist is reporting as an Employer
Lobbyist or as a Compensated L obbyist.

The Compensated Lobbyist activity report requires a breakout of what expenditures
were made with regard to each individual client, though prorating may be
done at the option of the lobbyist. The Compensated L obbyist must fill out
aseparatereport for each client. Expendituresarereflected on that report on
lines 1-9.

If reporting as an Employer Lobbyist, the expenditures are reported in lump sums on
lines 1-9. Thus, the concept of prorating among various clients is not
relevant to the Employer Lobbyist for reporting purposes, but may become
relevant in the event of an audit.

Staff from the Commission are available to answer questions relating to the specific
forms.

(b) If the expenditure is prorated among the lobbyist’s clients and the expenditure is
then less than the reporting threshold, must the expenditure be reported?

If reporting as a Compensated Lobbyist, the duty to report turns upon the amount of
compensation received, even though the Compensated Lobbyist activity
report does not require that the Compensated L obbyist to report how much
any given client is compensating the Compensated Lobbyist. If the
Compensated L obbyist hasreceivedin excessof $500to lobby from any one
given client, then thereis aduty to report as a Compensated L obbyist with
regard to that client, irrespective of the amount of expendituresmade. Once
there is a duty to register as a Compensated Lobbyist, then such a
Compensated Lobbyist must report actual expenditures, even if those
expenditures do not exceed $500 on a pro rata basis.

Presumably, the question of pro rata expenditures reporting for the Employer L obbyist
is only germane to the Employer Lobbyist who is also a Compensated
Lobbyist, because the Employer Lobbyist who only lobbies on behalf of
itself is not presented with the issue of prorating.

If reporting as an Employer Lobbyist, expenditures will be reported on a lump sum
basis. However, in determining whether one must factor into the lump sum
computation the expenditures made on behalf of any one given client, the
Employer Lobbyist must examine whether the total expenditures made for
the client exceed the $500 threshold. |If those expenditures do not exceed
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$500 for that client, then the expenditures will not be reported by the
Employer Lobbyist. However, to the extent the Employer Lobbyist has a
duty with regard to that client to register and report as a Compensated
Lobbyist, by virtue of the fact that the Lobbyist was compensated by the
client in excess of $500, those expenditures, which were not otherwise
reportable on the Employer Lobbyist activity report, are reportable on the
Compensated L obbyist activity report, eventhough they do not exceed $500.

(c) How does a lobbyist distinguish between an “ expenditure” and a “ gift” for
reporting purposes?

See answer (1)(b).

(4)

If an individual compensated lobbyist is reimbursed at 100% of his expenses by its
corporate employer lobbyist, may it file activity reports showing no activity
but making referenceto, and incor porating, thereport filed by itsemployer ?
For example, may theindividual compensated lobbyist whoispaidin salary
by a corporate compensated lobbyist incorporate the reports filed by the
corporate lobbyist?

The individua Compensated Lobbyist must report all expenditures made by the
individual Compensated L obbyist on lines 1-10 of the activity report. Line
11 alowsfor the reimbursement made by the empl oyer to the Compensated
Lobbyist to be reflected.

()

If a lobbyist makes regular monthly purchases of goods from a business in which a
legidlator has an ownership interest and each monthly payment exceeds
$100, must the lobbyist file a report each month or may it file one report
each six (6) monthsreflecting all such purchases?

The Lobbyist must file a Legisative Gift or Purchase Report within thirty (30) days
from the time of each purchase.
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FINAL ADVISORY OPINION 97-06:.
Reporting of Gifts When Thereisa Contract to Monitor

Determination:

If there is no legidative action upon which the agent or principal is attempting to

impose influence, there is no duty to file a lobbyist’s Report of Legislative
Gift or Purchase, regardless of the amount of the gift. However, if it is
determined that the gift was given with the intention of influencing
legidlative action, there is a duty to register and report.

Example: Corporation“X” isnot aregistered lobbyist. “X” provides goodwill giftsin

Rationale:

the form of tickets to a maor sporting event to legislators each year,
regardless of whether it isactively lobbying the legidature. Inthepast, “ X”
had the agent actively lobby on certain issues. However, the agent only
monitored the legidature this year. The total value of the gifts to the
legidators was in excess of $30,000 during a three month period. The
ticketscamedirectly from*“ X" tothelegidators. “X” hasno duty to register
and report the gifts with the Commission.

|C 2-7-3-6(a) requiresthat “alobbyist shall fileawritten report with respect

to a member of the General Assembly whenever either of the following
occurs. (1) Thelobbyist has made a purchase described in IC 2-2.1-3-2(7)
with respect to that member; (2) The lobbyist has made a gift described in
IC 2-2.1-3-2(8).”

|C 2-2.1-3-2(8) requires alegidlator to report on its statement of economic interest “the

name of any person or entity from whom the member . . . received the
following: (A) any gift of cash from thelobbyist. (B) Any single gift other
than cash having afair market valuein excess of one hundred dollars ($100).
(C) Any gifts other than cash having afair market value in the aggregate in
excessof two hundred fifty dollars($250).” Thus, the aggregatevalue of the
ticketswould cause the giftsto bereported by legislators on their statements
of economic interest.

The gift alone does not trigger a duty to register as alobbyist. 1t must be determined

IC 2-7-1-9.

whether “X” or its agent was “engaged in lobbying.” “Lobbying” means
“communicating by any means, or paying others to communicate by any
means, with any legidative official with the purpose of influencing
legidlative action.”

An agent who merely monitors the action of the legislature is not communicating with

the legisators. Although an entity or person, in giving giftsto legidators,
iscommunicating by any means, each timeagiftisgivento alegislator does
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not mean the communication was done with the “purpose of influencing
legislative action.”

To the extent there is no legidative action upon which the agent or principal is
attempting to impose influence, there is no duty to file alobbyist’ s Report
of Legidative Gift or Purchase, regardless of the amount of the gift. It
should be noted, however, that facts and circumstances which support a
finding that there was an intent to influence legidlative action with the gift
will be carefully considered by the Commission.
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FINAL ADVISORY OPINION 97-07(a):
Reporting of Lobbying for Trade Associationsand Members

Determination:

Trade associations whose principal purpose is lobbying must register and report as

Example:

Example:

Example:

compensated lobbyists. Members of those associations must register and
report asemployer lobbyistsif theprincipal purposeof thetradeassociation
islobbying and morethan $500 of their individual annual dues are used for
lobbying activities.

An incorporated trade association, “X”, has seven (7) members. Each
member pays $20,000 annual duesto“X.” Inexchangefor these dues, “ X”
provides certain membership benefits to those members, one benefit being
the lobbying of the Indiana legislature on matters which affect the industry
represented by the trade association. The principal purpose of the trade
association is lobbying. More than $500 of each member’s annual duesis
spent by the trade association in furtherance of its principa purpose of
lobbying. “X” must register asacompensated |obbyist. Each member must
register as an employer lobbyist.

Trade association “Y” has several hundred members who pay annual dues
of $250. “Y” uses almost al of its membership funds to lobby the Indiana
legislature. Though “Y’s’ principal purpose appears to be lobbying, its
members do not pay greater than $500 in a registration period to meet that
principal purpose. Thus, “Y” has no duty to register as a compensated
lobbyist, though it must register as an employer lobbyist. Likewise, “Y’s’
members have no duty to register as employer lobbyists.

Trade association “Z” has several hundred members, each of which pays
greater than $500 in annual dues. However, less than 50% of “Z’s’ total
budget is spent on lobbying the Indianalegislature. Although “Z” lobbies,
its principal purposeisnot lobbying. Thus, “Z” hasaduty to register asan
employer lobbyist, but not asacompensated lobbyist. “Z’s” members need
not register as employer lobbyists by virtue of their membership.

Rationale: Theissueiswhether an association must register under |C 2-7-2-3 or
IC 2-7-2-4. The distinction between the two statutory provisions is that Section 3

requires registration for one who is compensated for lobbying and Section
4 requires registration for one who compensates. . . for lobbying.

There are two primary factual issues. (1) whether the trade association has a principal

purpose of lobbying; and (2) whether the members of such an association are
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paying compensation in the form of annual dues, $500 or more of whichis
attributable to the trade association’s principal purpose of |obbying.

A. Definitions

When a lobbyist registers as a compensated lobbyist, the lobbyist must disclose its
clients on the reporting form. 1C 2-7-2-3(2). An employer lobbyist must
disclose those lobbyists whom it employs or compensates to lobby on its
behalf. IC 2-7-2-4(2).

A “lobbyist” is “any person who (1) engages in lobbying; and (2) in any registration
year, receives or expends an aggregate of five hundred dollars ($500) in
compensation or expenditures reportable under this article for lobbying,
whether the compensation or expenditure is solely for lobbying or the
lobbying isincidental to that individual’ s regular employment.” 1C 2-7-1-
10(2).

“Person” means a human being, corporation, limited liability company, partnership,
association, firm, or educational ingtitution. 1C 2-7-1-12. Moreover, other
known bodies of law define “associations’ as “persons’. Specifically, the
Sherman Act states, in pertinent part, “[t]he word “person” or “persons’
wherever used in this Act shall be deemed to include corporations and
associations existing under or authorized by the laws of either the United
States, the laws of any of the Territories, the laws of any state, or the laws
of any foreign country.” 15U.SC. § 7 (1964); id. § 12.

“*Lobbying’ means communicating by any means, or paying othersto communicate by
any means, with any legislative official with the purpose of influencing any
legidative action.” 1C 2-7-1-9. Most trade associations which lobby are
registered as employer lobbyists.

“ Compensation means anything of value given as payment for doing or refraining from
doing any activity.” [IC 2-7-1-2. Dues are “anything of vaue.”
Additionally, “payment” means* apayment, compensation, reimbursement,
distribution, transfer, loan, advance, conveyance, deposit, gift, pledge,
subscription, or other rendering of money, property, services, or anything
else of value, whether tangible or intangible, and any contract, agreement,
promise, or other obligation, whether or not legally enforceable, to make a
contract.” 1C 2-7-1-11. Dues can be considered transfers, conveyances,
subscriptions, other rendering of money, and anything else of value.

B. Principal Purpose (the*includer”)
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The laws of Indiana and other states specifically authorize the formation of trade
associations, many of which are incorporated. The Indiana Lobby
Registration Commission has recognized the right of individuals to form
associations and corporations and has determined that it will not look
beyond these entities to hold members or shareholders responsible for the
obligations of the entity under the lobby registration laws. In those cases,
however, where it appears that the purpose of forming the entity isto avoid
the lobby registration laws, it is the position of the Commission that the
substance of the transaction should govern the application of the lobby
registration laws, not theform. In other words, there may be caseswherethe
true dynamics of the relationships cause the entity to be smply a“lobbying
shell.”

If atrade association isformed and conductsavariety of different typesof activitiesand
services, including lobbying, the members of the association will not
necessarily have to register and report. Of course, the association, itself, is
responsible for registering and reporting as an employer lobbyist aslong as
more than $500 is expended during the reporting period. Where the
principal purpose of the trade association islobbying, adifferent result will
follow. Insuch acase, the trade association may be alobbying shell and the
real relationship may be one in which the members are employer lobbyists
and the trade association is a compensated |obbyist.

The determination of whether atrade association hasaprincipal purpose of lobbyingis
fact specific and must be decided on a case-by-case basis. One factor to be
considered is whether greater than 50% of the trade association’s total
budget goes toward lobbying activities. If so, then the principal purpose of
the association is lobbying and the association must register as a
compensated lobbyist, and those members whose dues attributable to
lobbying exceed $500 in annual dues must register as employer lobbyists.

If more than 50% of the trade association’s total budget is expended on lobbying
activities, then the principal purpose of that trade association will be
presumed to be lobbying. This presumption that the principal purpose is
lobbying can be overcome only with substantial factors to the contrary.
Where the presumption is not overcome, then the association must register
as a compensated lobbyist and those members whose dues attributable to
lobbying exceed $500 in a registration year must register as employer
lobbyists.

It should be noted, however, that in the case where a member enters into an additiona

agreement or contract with the association for lobbying activities and pays
the association greater than $500 in a reporting period, in addition to the
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regular annual membership dues, the member is required to register and
report asan employer lobbyist, and the associationisrequired to register and
report as a compensated |obbyist for that specific member.

C. Greater than $500 (the “ excluder™)

Evenif the principal purpose of atrade association islobbying, it will not be necessary
for all members automatically to register as employer lobbyists. amember
will be required to register only if more than $500 of the member’ s annual
dues are applied to lobbying activities. If the proportionate part of a
member’s annual dues applied to lobbying activities does not amount to
$500, then the statutory requirement for the definition of lobbying has not
been met and the members will not have to register and report.
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FINAL ADVISORY OPINION 97-08:
Reporting When a L obbyist Hiresa L obbyist

Determination:

There does not appear to be statutory authority which would support the Commission

Example:

Rationale:

in requiring that a compensated lobbyist disclose for which clients of an
employer lobbyist he lobbies. In the general spirit of disclosure, the
Commission invites, but does not require, compensated lobbyists to
voluntarily disclose those clients on whose behalf they are |obbying.

Lobbyist “A” is paid by Lobby Firm “B” to lobby for client “C.” “A’S’
compensation for thelobbying“A” doesfor client“C” ispaid solely by “B.”
“A” currently reportsthat heisacompensated lobbyist for “B,” and does not
report that he lobbiesfor “B’s” client, “C.”

The statute does not require that “A” disclose for which clients of “B” that

“A” lobbies. However, a general sense of this type of disclosure can be
obtained by looking at “B’S’ compensated lobbyist form, which will list
those employer lobbyists who compensate “B.”

It should be noted that if the facts were changed, and if “C” pays“A” directly, or if “B”

served as a mere conduit between “A” and “C,” then “A” would need to
report as“C’'s’ compensated |obbyist.
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FINAL ADVISORY OPINION 97-09:
Reporting Expenditures Made Pursuant to a Contract to Monitor the
L egislature When the Contract |s Converted into a Contract to
L obby

Determination:

Expenditures made pursuant to a contract to monitor the legislature do not have to be
reflected in the reporting figures when that contract is converted into a
contract to lobby.

Example: Lobbyist “A” ispaid by Client “C” to monitor the legislature. During the
session“A” tells* C” that thereislegidation being considered which affects
“C.” “C” agreesto have alobby on its behalf, and the original agreement
between “A” and “C” is modified to reflect such. “A” actively lobbies for
“C

Rationale: The Commission determined in Proposed Advisory Opinion 97-06 that,
“[an agent who merely monitors the action of the legidature is not
communicating withthelegislators.” Assuch, it was agreed that when there
is a contract only to monitor the legislature, there is no duty to report as a
lobbyist. It isonly when lobbying occurs, or when a contract for lobbying
exists (PAO 97-03), that there is an obligation to register and report.

Hence, only those expenditures related to the agreement to lobby are reportable

expenditures. Expenditures related to the agreement to monitor are not
reportable.
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FINAL ADVISORY OPINION 97-10:
Direct Communication Between a L obbyist and a L egislator

(a) Example: “A” isaregistered lobbyist. “A” sends giftsto legidators, but does not
speak tothemin person. Must“A” report thevalue of the giftsasalobbying
expenditureon “A’s’ activity report?

Determination:
The gift expenditure is reportable as a lobbying expenditure.

Rationalee The Commission determined in its “Pending Interpretation Issues
Regarding Reportable Expenditures’ Memorandum (Indiana Register, Vol.
19, No. 12, Sept. 1, 1996), that, “all expenditures, whether purchases, gifts,
or other payments, would have to be reported” [on the lobbyist’s activity
report].

Asrecognized by that pending interpretation, the accurate reporting of such alobbying
expenditure will require a modification of the current activity reporting
forms.

We should recognize that these facts are distinguishable from the facts presented in
Proposed Interpretation 97-06, wherein the donor of the gift was not a
registered lobbyist.

(B) Example: “A” initiates a comprehensive letter campaign, which consists of “A”
sending letters to legidators regarding pending or potentially pending
legidation. “A” does not speak directly to the legidlators regarding the
subject matter of the letters. “A” isaregistered lobbyist. The cost of the
letter campaign exceeded $500.

Determination:

The expenditures made with regard to the lettersarereportable |obbying expenditures.

Rationale: Indiana Code § 2-7-1-9 defines “lobbying” as “communicating by any
means, or paying othersto communicate by any means, with any legislative
officia with the purpose of influencing any legidative action.” Sending the

lettersis aform of “communicating by any means,” and, hence, causes the
expenditures related to the letters to be reportable lobbying expenditures.
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FINAL ADVISORY OPINION 98-01.
Entities Registered as both Compensated and Employer L obbyists

Determination:

The statute requires that lobbyists who are compensated for lobbying register and
report and that lobbyists who compensate others for 1obbying register and
report. The duty existsto register as both a compensated and an employer
lobbyist when a lobbying entity which hires lobbyists is also compensated
for lobbying by third parties. However, expenditures on the activity report,
areport separate fromtheregistration report, should be reflected such that
double reporting of expenditures does not occur.

Example: Lobby firm “A” has ten clients, all of whom compensate “A” $1,000
annually to lobby. “A,” in turn, pays compensation in excess of $500 each
to one in-house and two independent contractor lobbyists who lobby on
behalf of “A’s’ clients. “A” must register and report as both an employer
lobbyist and as a compensated lobbyist. “A’s’ clients will register and
report as employer lobbyists, listing “A” as their compensated |obbyist.
“A’s’ hired lobbyists will register and report as compensated |obbyists,
listing “A” astheir employer lobbyist.

Rationale: The statute states the following with regard to registration requirements:
2-7-2-3 Contents; lobbyists compensated for lobbying

Sec. 3. Theregistration statement of each lobbyist who iscompensated for obbying
shall include:

(1) his name, social security number, residence address and telephone number,

business address and telephone number, and the addresses and tel ephone numbers

of any temporary living or business quarters he hasin Marion County;

(2) the name, business address, telephone number, and kind of business of each

person (including the names of each officer or partner) who compensates him;

(3) hisprimary occupation and the name or names of hisemployersif different than

those specified in subdivision (2); and

(4) the subject matter of his lobbying.

2-7-2-4 Contents; statements of 1obbyists compensating a person for lobbying

Sec. 4. Theregistration statement of each lobbyist who compensates a person for
lobbying shall include:

(1) hisfull name, business address and tel ephone number, type of business, and the

full name of the individual who controls the business, the partners, if any, and

officers,
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(2) the full name, business address, and telephone number of each person
compensated by him as alobbyist;
(3) the subject matter for which he has employed or contracted with alobbyist.

A plain reading of the above statutory language supports the conclusion that the
legislature most likely intended for any lobbyist who is compensated for
lobbying (in excess of $500) to register as a compensated |obbyist and for
any lobbyist who compensates another (in excess of $500) for lobbying to
register asan employer lobbyist. Thus, if an entity both is compensated and
compensates for lobbying (greater than $500), it must register as both an
employer lobbyist and as a compensated lobbyist. However, the activity
report should be compl eted in such amanner asto avoid double reporting of
expenditures.
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FINAL ADVISORY OPINION 98-02:
Reporting Compensation Paid to Employees Who L obby

Determination:

The statute requiresthat alobbyist employer must report the salary it paysits employee
when lobbying services are performed in exchange for that salary.
Historically, the Commission hasrequired that thehourly, salary, bonusand
other reportable employee benefits (as recognized by Final Advisory
Opinion

97-04) of such employees be prorated, based on the percentage of time spent
performing lobbying services. In Example A, the lobby firm would report
$7,500 as a lobbying expenditure. In Example B, the corporation would
report $40,000 as a lobbying expenditure.

NOTE: The Commission has not been presented with the issue of how to reflect
expenditures made to partners who perform lobbying services for entities
which lobby. Thus, the determination of this Proposed Advisory Opinionis
restricted to the facts surrounding non-partner employee lobbyists of lobby
/ law firms and non-partner employee lobbyists of entities otherwise
registered as employer lobbyists.

Example (A): Lobby firm “A” hires an employee to lobby for “A’s” clients. The
employeeis paid $10,000 annually and spends 75% of her time performing
lobbying services. The lobby firm must report $7,500 of the employee’s
salary as alobbying expenditure.

Example(B): Corporation“C” isaready registered as an employer lobbyist and hires
two employees to lobby on behalf of “C.” Thefirst employeeis employed
as corporate counsel, is paid $100,000, and spends only 10% of her time
lobbying for “C.” The second employeeis paid $30,000 and spends 100%
of his time lobbying for “C.” “C” would report a $10,000 lobbying
expenditure with regard to the first employee and a $30,000 lobbying
expenditure with regard to the second employee.

Discussion: 1C 2-7-3-3(a)(2)(a) states that “the activity reports of each lobbyist shall
includethefollowing: total expenditure onlobbying (prorated, if necessary)
broken down to include at least the following categories: Compensation to
others who perform lobbying services.” This section of the statute requires
each lobbyist to report such an expenditure, which means that both
compensated and employer |obbyists must report how much they pay others
to perform lobbying services.

There are two types of scenarios wherein this query becomes relevant:
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In thefirst scenario, as depicted by Example (A), the employee lobbyist islobbying for
the lobby firm’'s clients, and not for the lobby firm. The Commission
determined in PAO 97-08, that such an employee lobbyist would list the
lobby firm, and not the lobby firm’s clients, as the employer lobbyist. The
Commission recognized that thelobby firmisnot lobbying for itself and that
the employee and contract | obbyiststhelobby firm hiresare not lobbying for
the lobby firm. They arelobbying for the clients of the lobby firm, yet the
statute requires only that the employee and contract lobbyists disclose who
directly compensates them for their lobbying efforts. Consistent with that
determination would be a determination that any compensation paid to the
employeelobbyist by the lobby firm would be reportable as* compensation
paidto others.” Many lobby firmshireindependent contractor lobbyistsand
report the compensation paid to those independent contractors as
“compensation paid to others.”

Whether a lobbyist who works for a lobby firm is an employee or an independent
contractor is not a material distinction, in terms of the reportability of the
compensation paid. Both the employee and the independent contractor are
performing the sametask of |lobbying for thelobby firm’ sclients, though the
employee's time may be prorated if the employee performs other, non
lobbying duties for the employer.

If alobby firm is currently registered as an employer lobbyist, it must report on its
employer lobbyist activity report the compensation it paid to its employees
to perform lobbying services. This includes expenditures made to
compensate employees who perform non lobbying activities, but who,
nonetheless, perform non-statutorily exempt lobbying services.

In the second scenario, as depicted in Example (B), the Commission has determined
whether a corporation which engages in lobbying through its employees
must report the compensation to the employee who lobbies on behalf of the
corporation.

The distinction from the first scenario is that a corporation which is registered as an
employer lobbyist® and which employs certain individuals (in-house) to
perform lobbying services on behalf of the corporation is, in essence,
lobbying for itself.

Accordingly, an examination of certain statutory exemptionsunder thelobby disclosure
law is necessary. However, because this POA presumes the corporation is
aready a registered lobbyist, we analyze the statutory exemptions to

®> This POA presumes that the corporation is already registered as an employer lobbyist.
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determine only whether certain expenditures made by the corporation
employer lobbyist are reportable, and not whether the corporation hasaduty
to register as an employer lobbyist.

Indiana Code § 2-7-2-6 (c ) states that “[t]he provisions of this chapter are not
applicabletoanindividual invited, by any member of the General Assembly,
to testify before the General Assembly or alegislative committee at thetime
the individua is testifying.” Thus, to the extent the employee has been
invited by a member of the General Assembly to testify, any expenditure
related to providing said testimony is not reportable as alobbying activity,
regardless of whether the individual testifies as to the facts and
circumstances of the employer.

Indiana Code § 2-7-2-6 (f) states that “notwithstanding the definition of “lobbying” as
specified in IC 2-7-1-9, in no instance shall the language of this chapter be
construed to prohibit in any way free and open communication between any
citizen of this state and members of the General Assembly.” A corporation,
though considered to be a“person,” isnot a“citizen” and, therefore, would
not receive this exemption. Moreover, mere disclosure of said
communication activities does not prohibit in any way the communication.
The communication is not what is disclosed, but rather, disclosure of the
expenditures made pursuant to the communication is what is required by
Indiana’ s lobby disclosure statute.

Indiana Code § 2-7-2-6 (€) states that “[t]his chapter does not apply to a person whose
lobbying services are performed without compensation.” For purposes of
this opinion, the “person” in question is the employee who is compensated
for lobbying.®

The threshold question is whether an employee can be a “person” separate from the
employer for purposes of lobby disclosure requirements. In other words, is
a corporation merely paying itself to lobby when it pays its employee to
lobby on behalf of the corporation and are such expenditures reportable
under the lobby disclosure statute?

The Commission determined in FAO 97-01, that “ only the corporate entity which hires
the lobbyist or incurs the lobbying expenditure must report and register.”
Becauseit isthe employer-corporation which has hired the lobbyist, and not

® The Commission has not been presented with the issue of whether a corporation which is not
compensated for lobbying but which isa*“lobbyist” pursuant to |C 2-7-1-10, and must register pursuant
to IC 2-7-2-4, is ever exempted by the fact that the corporation does not receive compensation for
lobbying.
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the employee, the Commission’s determination might be read to support
having only the employer-corporation register.

However, the issue before the Commission when it reached its determination in FAO
97-01, was whether a parent or a subsidiary must register as an employer
lobbyist. The issue before the Commission in this PAO is not whether a
corporation must register asan employer lobbyist, but whether expenditures
paid to an employee-lobbyist are reportable lobbying expenditures and,
hence, whether said employee-lobbyist must therefore register as a
compensated lobbyist. To that extent, the Commission determination in
FAO 97-01 is not dispositive on this issue, or in any issue before the
Commission wherein the question relates to the reporting requirements of a
lobbyist whose [potential] statusis that of a compensated lobbyist.’

The issue is whether, when the legislature included the term “to others,” it meant for
that term to include an employee who lobbies on behalf of his/her employer.
If the employer lobbyist is not required to disclose compensation
expenditures related to the in-house lobbying efforts of its employees, then
disclosure of compensation as a lobbying expenditure could be avoided
altogether inIndianaby conducting all employer lobbyist activitiesin-house.
It is doubtful that the legislature intended that there be no duty to disclose
compensation asalobbying expenditure, simply by virtue of thefact that the
lobbyist isin-house.

" The distinction between an employer lobbyist and a compensated lobbyist is significant. The
Commission in FAO 97-01 was asked to determine which entity should register and report as an
employer lobbyist. Either the subsidiary or the parent would have been required to register and to report
as an employer lobbyist any expenditures made for lobbying. The net reporting result of total
expenditures would have been the same, regardless of which entity registered, because both the
subsidiary and the parent were postured as employer lobbyists. The question in FAO 97-01 was not
whether, but was whom should register. In recognizing the corporate formality, the Commission was not
led to a conclusion in FAO 97-01 which would have resulted in less net lobbying expenditures being
reported.

In this PAO, the Commission is asked to determine whether a corporation which is registered as
an employer lobbyist must report compensation paid to its employees who lobby as lobbying
expenditures, and hence, whether the employee-lobbyist must register as a compensated lobbyist. The
employer-corporation is presumably already registered as an employer-lobbyist, though a Commission
determination requiring the reporting of compensation paid to employees who |obby on behalf of the
corporation may result in areporting duty on behalf of some corporate entities which have engaged in
lobbying through employees, but have not heretofore registered said lobbying activities. However, many
corporations already register as employer lobbyists, recognizing their employees’ lobbying activities as
reportable lobbying expenditures. Likewise, many in-house corporate employee-lobbyists register as
compensated lobbyists.
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FINAL ADVISORY OPINION 98-04.
Political Advertisements (Grassr oots L obbying)

Rationale: The Commission voted that two newspaper advertisements purchased by
anon profit association was not |obbying under the L obby Registration Act,
given the following circumstances:

o] The association is not aregistered lobbyist.

o] Advertisement #1 asked the general public to call the governor and ask him
to veto abill. The advertisement appeared after being approved by both the
House and Senate Conference Committees.

o] Advertisement #2 was an open letter addressed to the governor during the
1995 legidlative session asking him to veto a bill. The advertisement
appeared in the Indianapolis Sar after the House passed the bill upon third
reading but prior to the Senate’ s concurrence.

Commissioners also agreed that if alobbyist writes aletter to the governor regarding a
bill and sendsacopy of theletter to membersof the General Assembly while
the bill still is before the General Assembly, then the lobbyist would be
communicating with a legislator for the purpose of influencing legisative
action under the Lobbying Act.

Background

In aletter dated April 3, 1996, the Commission was asked for an advisory opinion on
the following question:

Whether two advertisements, purchased by an association that is not a registered
lobbyist, constitute lobbying under the Indiana L obby Registration Act and requires
the association to register as a lobbyist. One ad was addressed to the governor,
asking him to veto a bill, and one ad asked the general public to write the governor
and urge him to veto the hill.

A member of the association’s board of directors appeared before the Commission and
explained that the national staff of the association had advised the local
chapter to run advertisement #2 early, to avoid asimilar situation that had
been encountered in Texas where the governor signed a bill before anyone
realized that the second house had passed it. The association member stated

147



it was a coincidence that the advertisement appeared prior to the Senate
taking action.

Rationalere: Advertisement #1

An advertisement addressed to the genera public, after the bill in question had been
passed in Conference Committee by both the House and the Senate, doesnot
“communicate with any legidlative official with the purpose of influencing
any legidative action” [see | C 2-7-1-9] and so does not constitute |obbying.
Although the governor’s act of approving or vetoing a bill is legislative
action under 1C 2-7-1-7, neither the general public nor the governor is a
legislative official under 1C 2-7-1-8.

Rationalere: Advertisement #2

If advertisement #2 was directed only at the governor, then it is not lobbying for the
same reasons advertisement #1 is not lobbying. However, because
advertisement #2 was published on aday when the Senate took action onthe
bill, and so the bill could not have been in the hands of the governor, the
guestion presented is whether the advertisement was actually directed to
members of the General Assembly (defined aslegidative officialsunder IC
2-7-1-8) for the purpose of influencing legidlative action under 1C 2-7-1-7,
even though the adverti sement was addressed to the governor. Commission
members expressed the following concerns prior to voting:.

0 The ad was clearly addressed to the governor and so outside the Commission’s
jurisdiction. 1C 2-7-1-9 defineslobbying as* communicating by any means. . . with
any legidativeofficial.” 1C 2-7-1-8 defineslegidative official as*amember of the
general assembly . . ..” and does not relate to the governor.

o TheU.S. Supreme Court has held several times that regulating lobbying activities
implicates the First Amendment. While thereis astrong state interest in the public
disclosureof lobbying activitiesand, therefore, someregulationisconstitutional, the
regulations must be narrowly drawn to serve the interest. An openly addressed
attempt to influence legislation (such as a newspaper advertisement) seems either
to fall outside or severely dilute the state's legitimate interest in disclosure; it is
more like any group of concerned citizens that purchases ad space to voice its
position about an issue. The state’'s interest that ordinarily justifies lobbying
regulationisn’t present in such acase and, therefore, probably would not be present
in the question before the Commission.

0 Although there may be first amendment concerns, the Commission isn’t trying to

regulatewhat viewslobbyistsexpressintheir advertisementsor inwhat manner they
advertise such views. However, the Commission is charged with providing the

148



public with information about how lobbyists express their views and how
lobbyists spend their money related to legislators. The intent of the statute
is to provide the public with access to information about a lobbyist’s
financial activities asrelated to legisators.

0 The state’s interest in requiring a party to register and report a newspaper
advertisement may be hard to justify on the basis of an interest in disclosure. An
advertisement run in a newspaper discloses the party’s position on a legidative
issue--their position appears in print for al interested parties to read. If an
advertisement also identifies the party who purchased the ad and identifies the
persons the ad is intended to influence, then the public already receives the
information collected under the lobbying regulations, except the cost of purchasing
the advertisement, which is readily obtainable by caling the newspaper.
Advertisement #2 clearly discloses the identity of the party running the ad and the
party’s position on anissue. The question is whether the ad discloses the persons
it intended to influence.

0 Althoughtheadwasaddressed tothegovernor, apersonfamiliar withthelegisative
process would have known the bill would be in the General Assembly for a few
days. It may not be fair to impute knowledge and understanding of the legidlative
processto al lobbyists; nonethel ess, the Commission should focus on morethanthe
|language contained in an advertisement when deciding whether it has the purpose
of influencing legidative action. The Commission should also examine the ad’s
intent and effect and the overall situation.

0 Regardless to whom the advertisement was addressed, the final passage of a hill
does not occur until the conference committee report is approved by both Houses
and, therefore, whether the association intended so or not, running an advertisement
during that particular time period assured it of being read by legislative officialsand
thereby of influencing legidative action under IC 2-7-1-6. Many bhills die in
conference committee after having been passed by both houses. a lobbyist is
probably awarethat abill in conference committee can die any place along theline.
The bill was still in awin-or-lose situation and so subject to lobbying influence.

The case of advertisement #2 is borderline. Because of the question of intent, if the

association runs an advertisement next year during asimilar time frame the
Commission would want to take another look at the issue.

149



FINAL ADVISORY OPINION 98-05:
Reportable Expenditures

Rationale;

1. Background

We begin by restating a commitment that is shared by all Commissioners. The ILRC
iscommitted to ensuring that the public has ample and accurate information
concerning the activities of those who lobby the Indiana General Assembly
and their financial relationships with its members. At the same time, the
ILRC does not have discretion in determining what information must be put
on the public record. Instead, it is charged with administering the Indiana
Lobby Registration Act (Act), and issuing advisory opinions on its
requirements.

The Act was enacted in 1981, and has been amended in seven subsequent sessions of
the General Assembly. These amendments, coupled with the inherent
complexity of the Act's subject matter, have rai sed questions concerning the
interpretation of the Act and the status of early interpretations, especially
those rendered prior to the amendments.

Many of these questions relate to the reporting of information required by the Act. To
clarify reporting requirements, the ILRC has begun the process of compiling
and reconciling advisory opinions and other interpretations of the Act. In
the course of this work and in keeping with the ILRC's commitment to a
thoroughly public process, there have been some frank and open public
discussions about several provisions of the Act. In these discussions,
concerns have been expressed about the different transactional
characteristicsand implicationsof reporting lobbyists giftstolegislators, on
the one hand, and |obbyists' payments to legislators for goods or services
made in the regular course of business, on the other. Many lobbyists are
large companiesthat consume and provide significant volumes of goodsand
services. Inastate, such asIndiana, which mandates a citizen legislature, it
isnot surprising that thoselobbyi st compani eswould buy goodsand services
from entities that are owned by, or include, members of the General
Assembly, or engage in other transactions with legislators -- transactions
that may be unrelated to any legidlative action. A concern about certain of
these transactions caused the Indiana General Assembly in 1992 to exclude
fromtheAct credit card agreements, insurance policies, recorded mortgages,
and investment accountswhen madein the ordinary course of business. See
Indiana Code Section 2-7-2-6(Q).
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In addition, several other provisions of the Act make a clear distinction between giving
giftsand making paymentsfor goods and services. Indiana Code Section 2-
7-3-6(a) distinguishes between and requires lobbyists to make separate
reportsof purchases[(a)(1)] and gifts[(a)(2)]. Thisdistinctionasoisfound
in the statement of economic interest required of legislators under Indiana
Code Section 2-2.1-3-2(8)(7) (purchases) and (8) (gifts).

During the meeting on May 22, 1996, Commissioner Jerry Bepko posed a question
about whether the distinction between gifts and other transactions should
guide interpretation of the reporting requirements of Indiana Code Section
2-7-3-3(a)(3), which requires lobbyists to file a statement of expenditures
and gifts to any member of the General Assembly. First, thereisaminor
threshold point. Buried in the expression expendituresand giftsisadrafting
or interpretation issue. The word expenditures is defined in the broadest
terms. It specificaly includesgifts. (SeelndianaCode Section2-7-1-11(a).)
Asaresult, the expression expenditures and giftsis redundant and seems to
call for further interpretation.

Inaccordancewith |LRC practiceand prevailing interpretationsof subsection (a)(3), the
dollar value of expenditures and giftsisto bereported. Subsection (a)(7) of
Indiana Code Section 2-7-3-3 providesfor an additional report that refersto
Indiana Code Section 2-2.1-3-3.5. Under thelatter section, amember of the
General Assembly must filean affidavit with any lobbyist who has provided
more than one-third of the member’ s non-legidative income. In turn, under
subsection (8)(7), the lobbyist must include in the activity report the name
of each member from whom the lobbyist has received an affidavit under
Indiana Code Section 2-2.1-3-3.5. The question posed on May 22 was
whether (a)(3) should beinterpreted to require only thereporting of giftsand
voluntary expenditures, while non-legisative income, such as may be
received in exchange for goods or services, was to be addressed only in
subsection (8)(7).

With Commissioner Jan Abbs' concurrence, Commissioner Bepko asked that counsel,
Annette Fancher, work with him to devel op an interpretive statement using
thisline of reasoning so that the Commission could explore this possibility.
Primary emphasiswasplaced on theinterpretation of thelanguage of the Act
anditsinternal consistency. Ms. Fancher had already indicated that she, too,
saw some merit in this reasoning and agreed that it should be explored as
part of the continuing effort to compile guidelines and clarify reporting
requirements.

In asking that counsel work with him to develop such a statement, Commissioner

Bepko noted that there was no proposal before the ILRC, that there would
have to be much more study and discussion, that he and the otherswere only

151



"leaning” inthedirection of thisinterpretation asaway of achieving the goal
of internal consistency in the Act and avoiding the inclusion of some
transactions that have no relationship to legislative action, that he was far
from certain about the conclusion that should be reached, and that counsel
and other Commissioners were uncertain aswell. Inaddition, he expressed
a concern that the narrow reading of 2-7-3-3(a)(3) could reduce the
information available to the public and asked that we devel op the statement
in away that did not significantly reduce the information now filed. He
specifically referred to the problem of not requiring reporting of some
transactions that, by virtue of their intent or volume, would relate to, or
likely influence, legidlative action.

It should be noted that, no matter what interpretation is placed on Indiana Code Section
2-7-3-3, there are other provisions of the IndianaCodethat requirereporting
regarding these types of transactions. As mentioned earlier, Indiana Code
Section

2-2.1-3-2(a)(7) requires alegislator to provide a statement of economic interest, which
is to be filed with the Principal Clerk of the House or Secretary of the
Senate. It must be in the form of a written statement for the preceding
calendar year and must report the name of any lobbyist who purchased from
the member or the member's family business, goods or services for which
thelobbyist paid in excess of $100, or purchased from the member's partner
goods or services for which the lobbyist paid in excess of $1,000. Also,
pursuant to subsection (a)(8), the legislator must report the name of any
lobbyist from whom the member received any gift of cash or any single gift
other than cash having afair market value in excess of $100. In correlated
reporting requirements found in the Act at Indiana Code Section 2-7-3-6, a
lobbyist must file awritten report with respect to a member of the Genera
Assembly when the lobbyist has made apurchase described in IndianaCode
Section 2-2.1-3-2(a)(7) or the lobbyist has made a gift described in Indiana
Code Section 2-2.1-3-2(a)(8). According to Indiana Code Section 2-7-3-
6(b), this written report must include the name of the lobbyist and whether
the report covers a purchase or gift. The ILRC's practice is to require, in
addition, the dates of purchases or gifts and the amount of cash gifts, but not
theamount of purchases. It wasthrough these requirementsthat we thought
the public might be accorded adequate information, even if Indiana Code
Section 2-7-3-3(a)(3) was construed narrowly.

The Indiana Code references and analysis set forth thus far in this memo serve as a
foundation for one final thought on the minds of some Commissioners. We
have noted that the Act makes a distinction between gifts and other
transactions in which there is an exchange of value between alobbyist and
a member of the General Assembly. There is a further distinction that
prompted an exploration of theinterpretation of 1ndianaCode Section 2-7-3-
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3(a)(3), which requires reporting of expenditures. The other reporting
provisions, such asthosefoundintherequirement for alegid ator's statement
of economic interest and the correlated lobbyist reporting requirements,
apply to purchases of goods or services from members. Subsection (a)(3)
covers much more ground; it may apply both to the purchase of goods and
services from, and the sale of goods or services (for present value or on
credit) to amember of the General Assembly. Inother words, if alegislator
buys online computer services from acompany registered as alobbyist, the
transaction may have to be reported as an expenditure under subsection
(A)(3). Itisthe potential breadth of transactionsin this latter category that
has troubled many observers, caused the Indiana General Assembly to
exclude some transactions, and served as an additional basis for looking at
the potential limiting rel ationship between the requirementsof IndianaCode
Section 2-7-3-3(a)(3) and (a)(7).

2. Reault of the Review

Since the discussion on May 22, we have conducted a more thorough study of the
particular language of the Act. That study hasmadeit increasingly clear that
the word expenditure in 2-7-3-3(a)(3) is not to be limited to voluntary
transactionsand isnot affected by 2-7-3-3(a)(7). Theconclusionisbased on
several factors:

1. Theword expenditure is defined expansively in the Act and includes the word
payment in itsdefinition, whichitself isdefined in an even moreinclusiveway. See
Indiana Code Sections 2-7-1-3 and 2-7-1-11(a). Thereis no suggestion in any of
these definition sections that the word expendituresisto be limited to voluntary or
gratuitous transfers.

2. Theintent of legidlationisoften determined by the manner in which personshave
responded to the law. Many who have been responsible for interpreting the Act
have presumed, over a considerable period of time, that the word expenditure in
(a)(3) isto beinterpreted broadly, not narrowly. On this point, it isinstructive that
the Indiana General Assembly enacted amendments to 2-7-2-6 in 1992 and 1993.
Those amendments added subsection (g), which providesthat the Act doesnot apply
to aninsurance policy, acredit card agreement, arecorded mortgage secured by real
property, or a written agreement with a financial institution. This language of
exclusion wasintended to eliminate from activity reports someinformation that had
been required by an Attorney Genera's interpretations of (a)(3). [See Officia
Opinions 90-15 and 90-23.] If the General Assembly had intended an inherent
l[imitation on the meaning of the word expenditure, so that only voluntary
expenditures were included, it would not have been necessary to provide the
additional exclusionary language of subsection (g).
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3. A narrower reading of Indiana Code Section 2-7-3-3(a)(3) would result in a
reduction of information now available to the public, and there does not appear to
be agood alternative basis for its reporting, as we had speculated that there might
be in the meeting on May 22. The ILRC currently requires lobbyists to report the
dollar amount of the giftsand expendituresmade under Section 2-7-3-3(a)(3). Other
provisions of the Act do not appear to require the amount involved in transactions.
Indiana Code Section 2-7-3-6(a) requires awritten report with respect to purchases
and gifts that are described in Indiana Code Section

2-2.1-3-2(7) and (8). At aminimum, this report requires the lobbyist to report the
name of the lobbyist and whether the report covers a purchase or a gift. As noted
earlier, the ILRC's practice aso requires the dates of purchases or gifts and the
amount of cash gifts, but ILRC's practice has not required the amount of purchases.

4. Asnoted by Commissioner Bepko in the meeting on May 22, the separate report
required by 2-7-3-3(a)(7) of those casesin which alobbyist has provided one-third
of thelegiglator's non-legidativeincomeisimportant in itsown right, and therefore
was not necessarily meant to imply that non-legislative income should be excluded
from 2-7-3-3(a)(3). Payments for services could be reported under (a)(3), but the
impact of those expenditures may not be easily evaluated. The reporting of the
transferred amount alonewould not reveal therel ationship between the payment and
the legidator's total income. It is reasonable to assume that a payment which
representsasmall percentage of alegislator'stotal incomewould havelesspotential
for influencing legidative action than a payment that represents a substantial
percentage. It is only under (8)(7) that this information is reported and adds an
additional dimension to the report of expenditures.

5. Throughout the analysis we have been mindful of the public's expectation for
information about all economic relationships between lobbyists and legidators,
including those seemingly unrelated to legislative action. There is at least the
appearance that those who do business with members of the General Assembly and
contribute to their livelihoods may expect special attention if and when they have
interests at stake.

3. Recommendations

Accordingly, we recommend that the ILRC publish in the Indiana Register a proposed
interpretation that would reaffirm that under Indiana Code Section 2-7-3-
3(a)(3), al expenditures, whether purchases, gifts or other payments, would
have to be reported. The conclusion isthat the definition of "expenditure’
is not limited by Indiana Code Section 2-7-3-3(a)(7). This answers the
guestion that was raised at the meeting on May 22.

Under our current practices, these reports are to be made in Section C of the ILRC's
activity report form. Lobbyists can designate in Section C whether the
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transfers made to members of the General Assembly are for expenditures or
gifts. Nevertheless, there is still some potentia for a misleading
commingling of different types of transactionsin this section of the activity
report form. To addressthispotential, werecommend that the activity report
form be modified so that reports of expenditureswill be madein one section
of the form, and reports of gifts will be made in another section.

Finally, we also may wish to have a third section of the activity report form for
transactionsthat would be otherwise excluded by IndianaCode Section 2-7-
2-6(g), but where the transaction is not made in the ordinary course of
business. An example might be where a mortgage loan is issued to a
legislator for a significantly lower interest rate on significantly more
favorable terms than are provided to the general public.

Our revised activity report form might then have three sectionsto substitute for existing
Section C:

Q) transfers that constitute giftsto amember of the General Assembly;

(2 transfers that constitute expenditures pursuant to some exchange
relationship;

©)] credit card transactions, insurance policies, recorded mortgages, and written
agreements with afinancial institution if not made in the ordinary course of
business.

These proposals were discussed in the meeting of the ILRC on July 10, and were
approved by the ILRC. In accordance with ILRC policy, these conclusions
are now published for comment in the Indiana Register by way of this
memo. Any commentsfrom the public on these proposalswill be discussed
at the first ILRC meeting held at least 30 days following publication, and
these conclusionswill automatically becomefinal absent further actiontaken
by the ILRC at that meeting.

4. Recommendations for Future ILRC Consideration

The conclusions set forth above do not resolve al of the vexing questionsthat gaverise
to thisstudy. For example, these conclusions do not resolve the question of
whether reports must be made when legislators purchase goods and services
in the regular course of business from corporations that are lobbyists, such
as in the case of a legidator who buys online computer services from a
company registered asalobbyist. Thedelivery of the serviceswould likely
be the "rendering . . . of anything . . . of value" within the meaning of
Indiana Code Section 2-7-1-11 (defining the word payment), which would
causeit to be an expenditure (theword expenditure includes payments under
Indiana Code Section 2-7-1-3) and thus reportable under Indiana Code
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Section 2-7-3-3(a). Thisissue has not been raised for the Commission and
is not before the Commission in aformal sense. Nevertheless, we believe
we should take this opportunity to address the matter in preliminary fashion
as part of the effort to develop helpful guidelines.

In analyzing the issue, it is useful to refer to House Concurrent Resolution 7, adopted
in 1991, which expressed an intent to exclude some transactions from the
definition of lobbying. The resolution states:

That individuals and institutions who make commitments with members of the Indiana
Genera Assembly inthe ordinary course of the members normal personal,
religious, business, cultural and other affairs, and who later keep those
commitments, are not "lobbying" within the meaning of the statute.

The language of this concurrent resolution is similar to a distinction made by the
Indiana Attorney General in Official Opinion 90-23. In that opinion a
distinction was made between transactionsin the ordinary course of business
and other transactions. This also accords with new federal rules enacted in
1995. House Rule 52 and Senate Rule 35 both allow for purchases, if the
recipient pays the market value. Both aso allow congressional membersto
take advantage of "opportunitiesand benefits’ that either areavailableto the
genera public, to large segments of the general public, or are offered to
members of an organization in which membership is unrelated to
congressional employment.

In defining its intent in House Concurrent Resolution 7, the General Assembly states:

"That to expand the meaning of theword "lobbying" beyond theliteral statutory words
goes beyond the proper construction of the statute and is contrary to the
intent of the Indiana General Assembly."

The word expenditure, while almost limitless in its definition, neverthel ess should be
appliedinlight of the definition of lobbying, which requires "the purpose of
influencing any legidative action." [The language of an act must be
presumed to beappliedin alogical manner, consistent withthelegislation's
underlying goals and policies. See Callins v. Thakker, 552 N.E.2d 507,
Ind.Ct.App. (1990).] Read together with the word lobbying, the word
expenditure seems limited to transactions which are intended to influence
legidative action, or which have a strong potential to do so.

Unfortunately, this formulation leaves some considerable uncertainty for persons
seeking guidance on reporting requirements. To provide an appropriate
measure of certainty we proposefor discussion the following guidelinesfor
interpreting Indiana Code Section 2-7-3-3(a). When a lobbyist purchases
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goods or services from a member of the General Assembly, even if those
purchases are made in the regular course of business on terms that are
available to the general public, the amount paid must be reported. Itisan
"expenditure." The lobbyist is contributing to the business by which the
member of the General Assembly earnsaliving. To that extent, we would
presume an intent to influence, or at least a strong potentia to influence,
legidative action. The case is different if the member of the General
Assembly purchases goods or services from alobbyist, such as the online
services purchase cited earlier. |If the terms of this purchase are more
favorable than those offered to the general public, then it seems that the
more favorable terms would be designed to influence legidlative action or
would have the strong potential to do so. In such a case, the matter should
be reported. If, however, the terms are identical to the terms offered to the
public in general, then there does not seem to be the requisite intent or
potential for influencing legidative action and the expenditure (by way of
transferring goods or services) would not haveto be reported. If the ILRC
adopts this approach, we may wish to create a separate part of the activity
report form that provides for reporting these types of expenditures to
members of the General Assembly.
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FINAL ADVISORY OPINION 98-06:
Procedurere: Persons Named as L obbyists
on Another Lobbyist’s Activity or Registration Reports

The following procedure will be used when a person has been identified as a
compensated or employer lobbyist on another lobbyist’s registration form
or activity report:

1 Executive Director/Counsel will first try to resolve the issue by contacting
the named person through telephone and regular mail.

2. If thematter isnot resolved, Executive Director/Counsel will send acertified
letter to the named person, stating the letter serves notice under the statute
of an apparent error/violation and the Commission requests the person to
take action.

3. If the matter is not resolved, Executive Director/Counsel will bring the
matter before the Commission, and it will decide what additional steps to
take and whether to convene a forma hearing and hear evidence on the
matter. A hearing could be convened whether or not the party appears. The
results of a hearing would determine whether the Commission refers the
matter to the appropriate prosecutor.
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FINAL ADVISORY OPINION 98-07:

Reporting Entertainment Expenditures When a L obbyist Registers Both asa

Compensated and an Employer Lobbyist

Determination:

A lobbyist who registers both as an employer and as a compensated |obbyist should

Example:

Rationale:

report entertainment expenditures on the lobbyist’s compensated |obbyist
report, to the extent thelobbyist has been rei mbur sed by employer clientsfor
the expenditures. Thelobbyist may, if necessary, prorate the entertainment
expenditures among the clients on whose behalf the entertainment
expenditures were made.

Lobby firm “A” hasfiveclients. “A” spends $250 entertaining alegislator
and lobbying on behalf of those five clients. “A” registers both as an
employer and as a compensated lobbyist. “A” should report the
entertainment expenditures on “A’S’ compensated |obbyist activity report
and “A” may, if necessary, prorate the expenditure among the clients on
whose behalf the entertainment expenditures were made.

Both employer and compensated |obbyists are subject to the same activity
reporting requirements. 1C 2-7-3-3. Thus, to theextent anemployer [obbyist
has reported an expenditure made to a compensated lobbyist, it would be
double reporting to require another employer lobbyist to report that same
expenditure as an employer lobbyist expenditure.

The compensated lobbyist who also reports as an employer lobbyist is susceptible to

such double reporting problems. Therefore, if acompensated |obbyist also
registers as an employer lobbyist, it is unnecessary for the compensated
lobbyist to report expenditures made on behalf of its clients on the employer
lobbyist activity report of the compensated Iobbyist if the compensated
lobbyist’s employer lobbyist client has aready reported the expenditure.

However, the compensated |obbyist must report the expenditures on the compensated

lobbyist report and, if necessary, may prorate the expenditure among the
clients on whose behalf the lobbying was performed. The compensated
lobbyist activity report containsaback out linefor the compensated | obbyist
to subtract any amounts from the total lobbying expense figure that were
reimbursed by clients. Double reporting is therefore avoided, while
substantial disclosure of expendituresis accomplished.

The new activity reporting form, effective July 1998, will clarify this issue further,

because compensated and employer |obbyists will be completing the same
activity report.
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FINAL ADVISORY OPINION 98-08:
Reportability of MealgEntertainment on Report of L egidative Gift or Purchase

Determination:

Lobbyist“ A" entertainsalegidator by going withthelegislator andlegislator’ sspouse
to adinner theater. The value of the legislator’ s portion of the bill exceeds
$100, as does the val ue of the amount spent on thelegislator’ sspouse. “ A’
must report the value of the expenditure for the legidator and the
legislator’sspouseon“ A’'s’ activity report, but “ A’ need not report either
amount on the Report of Legidative Gift or Purchase.

Discussion: 1C 2-7-3-3(a)(3) requires that a lobbyist report on his activity report “a
statement of expenditures and giftsthat equal one hundred dollars ($100) or
more in one (1) day, or that together total more than five hundred dollars
($500) during the calendar year, if theexpenditures and giftsaremadeby the
registrant or his agent to benefit: (A) a member of the General Assembly;
(D) amember of the immediate family of anyoneincluded in clause (A) . .

" Clearly, the expenditures related to the spouse and the legislator are
reportable on the activity report.

When a lobbyist has made a gift described in IC 2-2.1-3-2(8) to a member of the
General Assembly, the lobbyist must report the gift on thelegislative gift or
purchase form. 1C 2-7-3-6(a)(2). The gift described in IC 2-2.1-3-2(8) is
(A) any gift of cash from a lobbyist; (B) any single gift other than cash
having afair market valuein excess of one hundred dollars ($100); (C) any
gifts other than cash having afair market valuein the aggregate in excess of
two-hundred fifty dollars ($250).

The issue is whether, when alobbyist pays for alegidator’' s & spouse’'s dinner, a gift
has been made to the legislator by the lobbyist. I1C 2-2.1-3-2(8) does not
expressly define such an expenditure as a gift. We must, therefore, look to
the lobby disclosure statute for definitional guidance.

The activity reporting section of the statute, 1.C. 2-7-3-3, distinguishes between “ gifts’
(E) and “entertainment, including meas’ (D). Therefore, the
meal/entertainment is not considered to be a “gift” under the lobby
disclosure statute. Rather itisan“expenditure’. Aspreviousy noted by the
Commission, “agift is aways an expenditure, but an expenditure may not
alwaysbeagift. Expenditures which are transferred without consideration
are both ‘gifts and ‘expenditures’ They should be reported as both.
However, expenditureswhich aremadefor consideration areonly reportable
as ‘expenditures and not as ‘gifts’” FAO 97-05.
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Historically, the Commission has not required that the lobbyist report such an
expenditure on the Report of Legidative Gift or Purchase. Disclosure of the
gift has presumably been made, in accordance with this determination, on
the lobbyist’s activity report.
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FINAL ADVISORY OPINION 98-09:
Pro-rating Among Clients on the Report of L egisative Gift or Purchase

Determination:

If the gift/purchase was made directly by the client, then the client reports the value of
the gift/purchase on the Report of Legidative Gift or Purchase. If the gift
was not made directly by the client, regardless of whether the lobbyist is
reimbursed for the value of the gift/purchase, then the value of the gift is
reportable solely by thelobbyist, and not thelobbyist’ sclients. Thelobbyist
may list the clients who benefit from the gift, however.

It isimportant to note that the value of the gift/purchaseis reportable on the lobbyist’'s
activity report in the same manner. If the client paid for the gift/purchase,
then the gift is reportable on the client’s activity report. However, if the
|obbyist wasdirectly reimbursed for the gift/purchase, thenthelobbyist must
report the value of the gift on hisactivity report, but may report the val ue of
the gift among the client(s) who were responsible for the reimbursement, at
their actual rate of reimbursement. However, if the gift/purchase was not
directly reimbursed, but isattributableto certain clients, Lobbyist “ A’ may
pro-rate the value of the gift/purchase among those client.

If the gift/purchase made by “ A’ is made to generate goodwill for “A,” and is not
directly attributable to any given client(s), “ A" must report the value of the
gift himself. “A” would file a compensated lobbyist activity report,
disclosing himself as the client, and “A” would report the entire
gift/purchase on “ A’s’ Report of Legidative Gift or Purchase.

Example (A): Lobby firm “A” has five clients. “A” spends $100 on a gift to a
legislator. “A” is reimbursed $20 by each client for the gift. “A” is
responsiblefor reporting the gift because“A’s’ clientsdid not directly make
the gifts. “A” must report the gift on the Report of Legislative Gift or
Purchase. “A” may, however, pro-ratethevaluegift on“A’s’ compensated
activity reportsand “ A” may back out thevalue of thegiftinarriving at anet
lobbying figure on “A’s’ activity report. “A’S’ clients would report the
amount reimbursed to “A” on thelir respective employer activity reports.

Example (B): Lobby firm“A” hasfiveclients. “A” spends $500 on a noncash gift to
alegidator. “A” is reimbursed $100 by each client for the gift. “A” is
responsiblefor reporting thegift because“A’s’ clientsdid not directly make
the gifts. “A” must report the gift on the Report of Legidative Gift or
Purchase. “A” may, however, pro-ratethevaluegifton“A’s’ compensated
activity reportsand“ A” may back out thevalue of thegiftinarriving at anet

162



lobbying figure on “A’S" activity report. “A’S’ clients would report the
amount reimbursed to “A” on thelir respective employer activity reports.

Rationale: 1.C. 2-7-3-3(a)(3) requires that a lobbyist report on his activity report “a
statement of expenditures and giftsthat equal one hundred dollars ($100) or
more in one (1) day, or that together total more than five hundred dollars
($500) during the calendar year, if theexpendituresand giftsare made by the
registrant or his agent to benefit: (A) amember of the General Assembly;
(D) amember of the immediate family of anyoneincluded in clause (A) . .

When a lobbyist has made a gift described in IC 2-2.1-3-2(8) to a member of the
General Assembly, the lobbyist must report the gift on thelegislative gift or
purchase form. IC 2-7-3-6(a)(2). The gift described in IC 2-2.1-3-2(8) is
(A) Any gift of cash from alobbyist; (B) Any single gift other than cash
having afair market valuein excess of one hundred dollars ($100); (C) any
gifts other than cash having afair market valuein the aggregate in excess of
two-hundred fifty dollars ($250).

Thestatute giveslittleguidance on thismatter. Therearesome practical considerations:

First, all gifts of cash made from a lobbyist are reportable on the report of legidative
gift or purchase. 1C 2-2.1-3-2(8)(A). It isnot allowable, therefore, to avoid
disclosure of gifts of cash, regardless of whether the amounts are prorated.

However, non-cash gifts present a more perplexing matter.

If agift, which is made by alobbyist but reimbursed by aclient, is reportable by the
client, and not the lobbyist, the following scenario could arise: alobbyist
may be reimbursed by 25 clients for a non-cash gift of $2,475 (25 x $99)
made to each legislator, which gifts are not reportable unless the aggregate
$250 threshold ismet. The lobbyist could, in fact, make such agift to each
legislator on two separate occasi onswithout crossing the aggregatethreshol d
and triggering a duty of disclosure on behaf of the clients. The lobbyist
could even make athird non-cash gift of $1,225 (25 x $49), and not crossthe
$250 threshold. Thus, each legidlator could get total non-cash gifts valued
at $6,175 from the lobbyist, which aggregate gift would go unreported
because the lobbyist has prorated the value of the non-cash gift among the
25 clients, has spread out the non-cash gift to three giving events and has
gifted an amount just under the aggregate threshold amount of $250.

This“loophole” is enhanced when alobbyist increases the number of clients on whose

behalf the non-cash gifts are made. A lobbyist could give significantly
larger non-cash gifts if a lobbyist is able to pro-rate the value of the gift
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among 100 clients ((100x$99) x 2 + (100 x $49)) = $24,700. A multi-client
lobbyist who represents severa clients could gift a large non-cash gift
without triggering a disclosure requirement on behalf of the clients.

The clients, who are presumably registered as employer lobbyists, would nonetheless
be required to report their portion of the non-cash gift(s) on their respective
activity reports.

However, thereisadifferencein disclosure with regard to the two reports. The activity
report has a higher threshold of $500. Because of the increased threshold
and the fact that none of the client’s total non-cash gifts exceeded an
aggregate value of $250, it is possible that the gifts would go unreported
altogether.

Another significant difference in disclosure between the two reports relates to the
timing of the disclosure. The Report of Legidative Gift or Purchase must
be made within 30 days of the making of the gift or purchase. Thus, large
gifts would be reportable in atimely fashion. Thisis particularly relevant
when gifts are made during session. Whereas, the activity reports arefiled
only bi-annually.

One final interesting distinction between the two forms of disclosure is that
gifts/expenditures made to legislator’s family members and staff are not
reportable on the Report of Legislative Gift or Purchase, but are reportable
on the activity report.
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FINAL ADVISORY OPINION 98-10:
Reporting expendituresrelated to eventsto which
all membersof the General Assembly areinvited and to which
only certain membersof the General Assembly areinvited

Example1l: Lobby firm “A” invites all members of the General Assembly to a
reception. Thetotal cost of the reception is $5,000, which includes afixed
food cost ($1,500), a pianist ($500), room rental ($500) and asmall gift for
each legidator in attendance, valued at $100 each (crystal ashtray with a
client’slogo) ($2,500). Only 25 members of the GA attend the event, along
withtenof “A’s’ clients, andfiveof “A’s’ hiredlobbyists. Thus, therewere
40 peoplein attendance. The per person cost of the event is $15.15, which
is derived by subtracting the value of the persona gifts ($2,500) and
dividing the remainder of the fixed costs by the total number of persons
invited ($2,500 + (150+15)). The reportable aggregate value of the event
relating to expenditures which benefitted legislators is $378.75 ($15.15 x
25). Becausethisisan expenditure made to benefit all members of the GA,
that amount is reported on line 6 of the activity report. Additionaly, the
value of the personal gifts ($2,500) madeto legislators must be reported and
pro-rated in Section E of the activity report, and must be factored into the
aggregate figure reported on line 7. The personal gifts made to legislators
arealso reportable onthe Report of Legidative Gift or Purchase. Therewere
no unfixed costs relating to thisevent. Had there been unfixed costs, those
costs would have been divided by the number of persons in attendance,
rather than by the number of persons invited.

Example2:  Lobby firm “A” invites 75 members of the General Assembly to the
same reception depicted in Example 1. Only 25 of them attend the event,
along with ten of “A’s’ clients and five of “A’s’ hired lobbyists. Asin
Example 1, there were 40 peoplein attendance. The cost of thereceptionis
$5,000, including the same expenditures asdescribed in Example 1. Theper
person cost of the event is $27.78 ($2,500 + (75+15)). The entire amount
spent on each legidlator in attendanceis reported in Section E of the activity
report, by pro-rating $127.78 as the expenditure made for each legislator in
attendance ($27.78 + $100). $694.50 ($27.78 x 25) will be reported in
aggregate on line 3 (receptions) of the activity report. And, asin Example
1, $2,500 (personal gifts) will bereported online7. The persona giftsmade
to legidators are also reportable on the Report of Legidative Gift or
Purchase.

Example3:  Lobby firm“A” invites all members of the GA to asporting event. The
total cost of the event is $5,000, which includes $100 tickets for the 50
persons who attended. Only 25 members of the GA attend the event, along
with 20 of “A’S’ clientsand fiveof “A’s” hired lobbyists. Thus, therewere
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50 people in attendance. The per person cost of the event is $100. The
reportable value of the event relating to expenditures which benefitted
legidators is $2,500 ($100 x 25). Because this is an expenditure for
entertainment made to benefit all members of the GA, that amount is
reported on line 6 of the activity report. The tickets are not personal gifts
because they are entertainment expenditures made to benefit all members of
the GA on agiven occasion, to be used en masse.

Example 4: Lobby firm“A” invites 75 members of the General Assembly to the same
sporting event depicted in Example 1. Only 25 of them attend the event,
along with 20 of “A’s" clients and five of “A’S’ hired lobbyists. Asin
Example 1, there were 50 people in attendance. The cost of the event is
$5,000. The net reportable amount is the same as in Example 1 ($2,500),
only the entire amount isreported in Section E of the activity report, by pro-
rating $100 as the expenditure made for each legidlator in attendance. This
is because the entertainment expenditure was made to benefit “amember of
thegenera assembly” (1C 2-7-3-3(a)(3)(A)), rather than “ all membersof the
genera assembly.” (IC 2-7-3-3(a)(4)). Thus, $2,500 will be reported in
aggregate on line 4 (“ entertainment”) of the activity report.

Discussion: When alobbyist makes an expenditure such as meal or entertainment to
benefit amember of the General Assembly and the lobbyist is present at the
timethelegislator consumestheitem, then theexpenditureisreportableonly
on the activity report, and not on the Report of Legislative Gift or Purchase.

When any of the above expenditures are made to benefit all members of the GA, the
value of the expenditures are not to be pro-rated in Section E among the
legidators in attendance. 1C 2-7-3-3(a)(4). Instead, the value of such an
event is reported in the aggregate on line 6 of the activity report.

Thereason the value of agiven event is not pro-ratable among legislators in attendance
when all members of the GA are invited is because there is a statutory
requirement that expenditures madeto benefit all membersof the GA arenot
to be pro-rated. It has nothing to do with the issue of whether a legislator
has given consideration or even whether said expenditure can be
characterized asagift. Thisprovision providesfor anincentivefor lobbyists
to invite al members of the GA to events, and also eliminates having those
legidlators who attend such events from being penalized because not all
members of the GA attend. When all members are invited, no one group or
individual legislator is given preference, and no legislator walks away with
anything of value.

Examples 1 and 2 relate only to the actual costs of an event, such asareception. |C 2-7-
3-3(8)(2)(C). Although there wasfood served and entertainment available,
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the nature of the event was that is was areception, and all costs associated
with the event are reportable as areception (line 3), except for the personal
giftsmadeto legislators. However, becausethe statute providesfor separate
disclosure of expenditures made to benefit all members of the GA, when all
are invited, those expenditures are reported on line 6 of the activity report.

Thereason that the personal giftsare separated from the computationin Examples1 and
2 is because when a legislator walks away from an event with an item of
value, then the expenditure was not made to benefit all members of the GA.
It goes beyond the forum of full invitation to all members of the GA.
Rather, it becomes an expenditure personal to the legisator, characterized
only as a persona gift. A persona gift is never an “expenditure” as
contemplated under 1C 2-7-3-3(a)(4).

When actual costs can be determined, such as when legislators are given tickets to an
event, then the actual cost attributable to the legidator is the cost of the
ticket. However, when an event such asareception isheld, and actual costs
for each legislator cannot be ascertained, then the total reportable amount is
computed as follows:

((thefixed cost of the event + thetotal number of personsinvited) + (unfixed costs
of the event + number of persons in attendance)) x (number of
legislatorsin attendance).

Only when it is an event to which less than al members of the General Assembly are

invited will there be arequirement to pro-rate the expenditures among each
legidlator in attendance on Section E of the activity report.

FINAL ADVISORY OPINION 99-01:
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Facts:

When a Legisator Marriesa Lobbyist

An Employer Lobbyist (“ A”) employs a compensated lobbyist (“ B” ) who ismarried to

alegidator. “ A’ providesnormal employeeand fringebenefitsto” B,” and
compensates “ B” in a customary manner.

Discussion: 1C 2-7-1-9 defines “lobbying” as “communicating by any means, or

When “ AH

Employee

paying others to communicate by any means, with any legidative officia
with the purpose of influencing legidative action.” When aspouse giftsthe
other spouse who is a legidator, it is presumed that any material
communication is not made with the purpose of influencing legisative
action. Similarly, gifts made incidental to a marriage relationship are not
made for the purpose of influencing legidative action. Accordingly, there
isno duty to report such as lobbying expenditures.

provides “B” with such things as insurance, salary, or other normal
employee benefits, it isnot making agift to thelegidator. “A” must report
thevalue of “B’s’ salary and benefits as reportable |lobbying expenditures,
regardless of the fact that “B” is married to alegidator. (See, FAO 97-4;
FAO 98-02).
benefits which are shared by the legislator who is a spouse of “B” are
lobbying expenditures. “A” reports the value of the benefit given to “B,”
and not the value of the benefit as received by the legidlator. For example,
if “A” provides “B” with a whole life insurance policy, “A” reports as a
lobbying expenditure the amount it paid to fund the wholelife policy. “A”
need not report as alobbying expenditure the proceeds paid to the legislator
on the policy in the event of “B’S” death.

Giftsmadeby “A” to thelegidator/spouse are reportabl e lobbying expenditures, unless

An excepti

they are gifts made to the legidator by “A” in the legidator’s capacity as
“B’S’ spouse. “A” gift made to the legislator which was a gift made to all
spouses of “A’s’ employees would not, for example, be considered a
reportable lobbying expenditure for “A.” If the legislator receives a gift
from “A” which was not given to other spouses of “A’S’ employees, it is
reasonable to infer that the gift was made by “A” for the purpose of
influencing legidlative action.

on is made for those gifts given by “A” to “B” and the legislator/spouse

when the gift was awedding gift. Wedding giftsare presumed to have been
madeto both “B” and thelegislator/spouse, and not to the legislator/spouse.
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FINAL ADVISORY OPINION 99-02:
Report Compensation Paid to Partners Who L obby
Facts:

Partnership “ A” isaregistered lobbyist. “ A" employs two associate attorneys who
lobby on behalf of “ A’S” clients. “ A’ employsoneindividual who isnot an
attorney, but who lobbies on behalf of the clients of “A” “A” isa
partnership, and three of the partners spend some time lobbying on behal f
of the clients of “A.” Pursuant to FAO 98-02, A reports the value of
compensation paid to the two associate attorneys and to the individual who
is not an attorney, but who lobbies on behalf of “ A’S” clients. In arriving
at an aggregate reportable figure for those employees, “ A” should follow
the guidance of FAO 98-02.

“A” must also report the value of compensation paid to the partners who lobby,
pursuant to the guidance of this opinion.

Because “ A” files activity reports only in its capacity as a compensated lobbyist, “ A’
must determine how much compensation paid to its employees and
associatesis attributableto itsvarious clients. If necessary, “ A” may pro-
rate the aggregate figure of compensation it pays between all of “A’'S’
clients. “A” may not pro-rate that figure (or any other reportable
expenditure) between its clientsif the expenditure can be directly related to
any given client. Thus, if a partner spends considerable time lobbying for
one of “A’'s’ clients, but not for the others, then “ A" must attribute the
compensation it paysto that partner to the client(s) for whomthe partner or
employee |obbied.

Discussion: As per the written recommendation of the Governmental Affairs Society
of IndianalL obby Registration and Campaign Finance Committee,®thelLRC
adopts the following methodology for reporting compensation paid to
partners who lobby:

1. Determine the total number of billable and non-billable hours worked during the
reporting period; determine the number of hours recorded for lobbying, and then
determine the total time that the time spent lobbying represents;

2. Determinetheamount of compensation all ocated to the partner during the reporting
period, including the value of benefits other than overhead ascribableto the partner;
and

8 GASI’s written recommendation is confined solely to the issue of a methodology in reporting,
and not to the issue of whether such reporting should be required in the first instance.
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3. Determinethe pro-rataamount of partner compensation reportable by thefirm asan
employer lobbyist based upon the percentage of partner time spent on lobbying
during the reporting period.

GASI provided the ILRC with a written conclusion to the above recommendation,
which states: “ Although the committee recognizesthat there may be certain
nuances to partner compensation which vary from firm to firm, it believes
that the recommendation calculation described above will generally result
in meaningful and consistent comparison among reporting firms.”®

° Letter from Dan Seitz, Chairperson, GASI Lobby Registration and Campaign Finance
Committee, to Executive Director & Counsel, Sarah Nagy, dated December 21, 1998.
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FINAL ADVISORY OPINION 99-03:
Proceduresfor and Effects of the Tendering of Informal Written and Verbal
Advice by the ILRC Executive Director & Counsel

The introductory statement of the ILRC’s Advisory Opinion Procedure states, “[each
advisory opinion represents a forma policy determination of the
Commission and may be relied upon in making filing and reporting
decisions. Oral advice provided by staff of the Commission isintended to
help citizensto analyzetheir particular circumstances and to make decisions
on their own about compliance with the lobby registration law. There
should be no specific reliance on oral advice of thiskind.”

The above statement is recognized by the Commissioners to be an accurate
representation of current Commission policy and practice relating to ora
advicegiven by individual ILRC staff membersand Commissioners. At the
request of the Executive Director, the Commissioners now clarify the
procedurefor and effects of informal written advicetendered by |LRC staff.

Requestsfor informal written advice from staff should be made by the requesting party
in writing. All necessary facts must be provided. The informa written
advice of staff will apply only to the specific facts given by the requesting
party. Requestsfor informal written advice may be framed in theform of a
hypothetical and may be submitted on behalf of an undisclosed principal, to
the extent the requesting party statesin writing that thereisaprincipal. All
requests for informal advice and responses thereto are part of the public
record, unless the request refers to specific audit verification documents.

Theeffect of informal written advice provided by ILRC staff isvery similar to the effect
of oral advice given by ILRC staff. Though the informal written advice of
the Executive Director presents some level of weight, informal opinionsdo
not represent official positions of the Commission and should not be relied
upon as such. The purpose of informal written advice by staff is solely to
assist and guide the requesting party in his or her effort to comply with the
disclosure statute.

FINAL ADVISORY OPINION 2000-01:
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Whether lobbyists contributionsto the Host Committee of the Annual
Meeting for the National Conference of State L egislatorsare
reportable?

Contributions made to the NCSL Host Committee are not |obbying expenditures
because they are not being made with theintention of influencing legislative
action in Indiana. However, should specific facts arise which support a
finding that contributions were made with the intention of influencing
legidlative action, then areporting duty is triggered.

To remain as non-reportable to the Lobby Commission, funds contributed to the
NCSL Host Committee must be used for the Annua Meeting only. Funds
contributed by aregistered lobbyist to the NCSL Annual Meeting which are
designated to be used for the direct benefit of any Indiana legidator are
considered to be reportable lobbying expenditures. Likewise, sponsorship
of eventsduringtheNCSL Annual Meeting, suchas“IndianaNight,” creates
areporting obligation for the registered lobbyist.
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FINAL ADVISORY OPINION 2000-02:
Whether lobbyists contributionsto the Women in Gover nment
Conference areareportable lobbying expenditures?

Contributions made in the form of sponsorship feesto the Women in Government
Conference when an Indiana legislator attends the conference are not
lobbying expenditures because they are not being made with the intention
of influencing legislative action in Indiana. However, should specific facts
arisewhich support afinding that contributionswere madewith theintention
of influencing legidlative action, then areporting duty is triggered.

To remain as non-reportable to the Lobby Commission, funds contributed by a
lobbyist to the Women in Government Conference must be used for the
Conference only. Funds contributed by aregistered Indianalobbyist which
are designated to be used for the direct benefit of any Indianalegislator are
considered to be reportable lobbying expenditures.

It is the Commission’s understanding that registration is open to members of the
public at large and that | egislatorswho attend the Conferencewill receiveno
greater benefit from lobbyists' sponsorship than those benefits received by
members of the public attending the conference.
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FINAL ADVISORY OPINION 2000-03:
Whether lobbyists' contributions made in the form of sponsorship feesto
various non-profit organizations which host conferences which
Indiana legislators attend arereportable and, if so, how are
they to bereported?

Contributions made in the form of sponsorship fees to various non-profit
organizations which host conferences which legisators attend are not
reportableif thelegislator will not and does not personally benefit from the
contribution. However, should specific facts arise which support afinding
that contributions were made with the intention of influencing legislative
action, then areporting duty istriggered.

Funds contributed by a registered Indiana lobbyist to a non-profit organization
which are designated to be used for the direct benefit of any Indiana
legislator are considered to be reportable lobbying expenditures. For
example, if the non-profit organization hosts agolf outing, and the lobbyist
makes a contribution to the non-profit organization and part of the
contribution is designated by the lobbyist to pay for the legislator’s meal,
cart and green fees, the value of the meal, cart and green feesisareportable
lobbying expenditure.
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FINAL ADVISORY OPINION 2000-04:
Whether non-compensated, volunteer lobbying services donated to the
World Police and Fire Games 2001 event should bereported
and, if so, how?

The World Police and Fire Games (WPFG) is currently registered
as an employer lobbyist. It hasfiled itsreport asan “informational” filing
only. WPFG has requested an advisory opinion regarding whether it has
a statutory duty to register and report as an Indiana lobbyist.

The facts, as presented by WPFG that the WPFG is a non-profit
entity, which organizes an event participated in every four years by police
and fire fighters from around the globe. The event isheld in adifferent
location similar to the Pan American games or the Olympics. The 2001
event isto be held in Indianapolis. WPFG has many committees to meet
this task, with each committee being voluntarily staffed. Thereisa
significant expense involved in hosting the-event. The event requiresa
direct appropriation from the federal budget. The event also requires an
appropriation from the host state; in this case the State of Indiana. There
are registered lobbyists who donate lobbying services to WPFG for the
purpose of securing thislegislative appropriation. -Those lobbyists are
otherwise registered lobbyists, and the donated lobbying servicesto
WPFG did not cause their registration. None of the lobbyistsis
compensated by WPFG for lobbying efforts. No expenses are reimbursed
by WPFG to the lobbyists. WPFG may incur some direct expenditures
relating to lobbying (receptions, etc.).

Based on the given facts, there is no statutory duty for a lobbyist
who volunteers lobbying services to the WPFG to register and report that
activity. WPFG need not register and report unlessit incurs lobbying
expenditures. If another lobbyist incurs expenditures on behalf of WPFG
relating to lobbying, then it must report that amount.
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FINAL ADVISORY OPINION 2000-05:

Whether pass-through income paid by a Subchapter-S
cor poration to an individual whoisaregistered compensated
lobbyist for that corporation must bereported as compensation
for lobbying by the corporation, based on the amount of time
spent lobbying by that compensated lobbyist?

Summary of Decision:

Pass-through income paid to a corporate officer by a
Subchapter-S corporation is a reportable lobbying expenditure when the
officer lobbies on behalf of the corporation, even though the pass-through
income may be provided to the officer as a shareholder. The amount of
pass-through income which is to be reported as a lobbying expenditure
depends upon the amount of time spent |obbying and al so upon whether the
corporate officer receives a reasonable salary, as per the IRS definition.

The facts which brought rise to this advisory opinion are that a
Subchapter S corporation, whichisaregisteredobbyist, employsanon-paid
corporate officer. This non-paid corporate officer receives pass-through
income by virtue of his standing as a corporate shareholder. He aso
performs lobbying services on behalf of the corporation. Those lobbying
services include lobbying the Indiana General Assembly.

A “lobbyist means any person who (1) engagesin lobbying; and
(2) inany registration year, receives or expends an aggregate of five hundred
dollars ($500) in compensation or expenditures reportable under thisarticle
for lobbying, whether the compensation or expenditures is solely for
lobbying or the lobbying is incidenta to the individua’s regular
employment.” 1C2-7-1-10. “Compensation” meansanything of valuegiven
as payment for doing or refraining from doing any activity. 1C2-7-1-2. The
ideaof “compensation”, therefore, is clearly not restricted under the statute
to mean only salary or payment for services.

“Payment” means a payment, compensation, reimbursement,
distribution, transfer, loan, advance, conveyance, deposit, gift, pledge,
subscription, or other rendering of money, property, services, or anything
else of value, whether tangible or intangible, and any contract, agreement,
promise, or other obligation, whether or not legally enforceable, to make a
payment.” |.C. 2-7-1-11.

A thresholdissueiswhether the agreement between the corporate
officer and the corporation for lobbying services triggers aregistration duty
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on behalf of the corporate officer. The Commission has determined that a
contract to lobby is sufficient to trigger a duty to register. FAO 97-03.
However, the “compensation” paid on the contract is not reportable on a
lobbyist’s activity report until actually made. FAO 97-03. Hence, the duty
to register as a lobbyist may sometimes be different than a duty to report
actual expenditures/ compensation. 1999 Commentary of the Lobby Law,

p.7

The next question is whether the pass-through income received
by the corporate officer is to be reported as lobbying income on a time-
prorated basis. For purposes of the lobby disclosure statute, a stock is
considered “anything of value.” 1999 Commentary of the Lobby Law, p. 12.
To the extent a stock is given in consideration for lobbying services, the
value of the stock is reported as a lobbying expenditure.

Thefact that acorporation isaregistered |lobbyist doesnot mean
that all of its employees are lobbyists. Persons who work at influencing
legidative action on behalf of the corporation are lobbyists, but the
corporation’s other employees who do not engage in lobbying are not
lobbyists. (Informal Commission Decision: November, 1996); Comment 55,
1999 Commentary of the Lobby Law.

Anemployeewho |obbieson behalf of an employer isalobbyist,
to the extent the employeereceivesgreater than $500 in compensation. FAO
98-02. Indetermining whether an empl oyee has met the $500 threshold, one
must consider such payments as employee and fringe benefits. FAO 97-04.
Comment 56, 1999 Commentary of the Lobby Law

It has been previously determined by the Commission that when
an officer of a company hosts a meeting with legislators to discuss and
explain the complex issuesin a bill and to answer questions, that officer is
engaged in lobbying, and the company and the officer must register if the
$500 threshold is met. (Saff decision: September 1995; FAO 98-02).

Similarly, a chairman/president of an organization, who writes
letters or callslegislatorsto support or protest legislation which affects that
organization, islobbying and must register if the $500 thresholdismet. The
$500 includesthe prorated amount of any regular salary s’/hereceivesduring
the time spent writing or caling. (Saff decision: December 1995);
Comment 60, 1999 Commentary of the Lobby Law.

Likewise, it was determined by the Commission in June, 1998,

that when lobbying activities are conducted through an incorporated entity,
expenditures must be reported when several persons join together in a
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common enterprise for the purpose of lobbying through the incorporated
entity and when the incorporated entity has no employees. The
Commissioners agreed that the incorporated entity must register both as a
compensated and as an employer lobbyist. Those persong/entitieswho form
to place, collectively, greater than $500 attributable to lobbying into the
incorporated entity which conducts the lobbying must register as employer
lobbyists. By anaogy, this created a precedent wherein lobbying services
were performed but not paid for by the lobbying entity and a reporting
obligation wastriggered for the corporation and for those individuals doing
the lobbying.

By other analogy, under the federal tax law, S corporations are
generally exempt from income taxation and the net earnings of the
corporation are attributed to the individual shareholders for income tax
purposes. The shareholders are then not required to pay income tax when
these earnings are distributed as dividends on the corporation=s stock.
Because compensation paid to employees is subject to socia security and
federal unemployment taxes, sharehol der-employeesof S corporationshave
anincentiveto enter into arrangements with their corporations under which
money paid to the shareholders by the corporation is characterized as
dividends on their stock rather than compensation for services.

ThelRS has along-standing position that amounts paid to asharehol der
of an S corporation as dividends in lieu of reasonable compensation for
services performed for the corporation arereally wages paid to an employee
for services and therefore subject to FICA tax. See Rev. Rul. 74-44, 1974-1
C.B. 287. The Service=s position has been upheld by the courts. For
example, in Joseph Radtke, S.C. v. United Sates, 895 F.2d 1196 (7th Cir.
1990), alawyer who wasthe sole sharehol der of a subchapter S professional
corporation was paid $18,225 in dividends in 1982, but nothing for the
services he performed for the corporation that year. The court upheld a
determination by the Service that these payments were actually wages paid
for services and therefore subject to FICA and FUTA taxes.

Radtke was followed by the Ninth Circuit in Spicer Accounting, Inc. v.
United Sates, 918 F.2d 90 (9th Cir. 1990), which involved an accountant
who was the president, treasurer, and director of an S corporation owned
50% each by him and his wife. He did not have a forma employment
agreement with the corporation and was not paid asalary as such. Instead,
he purportedly donated his servicesto the corporation and, in his capacity as
astockholder, withdrew earningsin the form of dividends. Siding with the
IRS, the court concluded: AMr. Spicer clearly performed substantial services
for [the corporation], and accordingly, these >dividends= were in reality
remuneration for employment and therefore subject to FICA and FUTA.@
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Theforegoing demonstratesthat thereisprecedent for treating dividends
paid to S corporation shareholders as compensation for services if the
shareholders do not otherwi se receive reasonabl e compensation for services
performed for the corporation. An important factor for non-family owned
corporations may be whether the amount distributed to the shareholder
performing services is disproportionately larger than distributions to the
other shareholders. Even if the distributions are proportionate to stock
ownership, however, there is some precedent for treating dividends as
compensation for servicesif no other compensation was paid. See Dunn &
Clark, P.A. v. Commissioner, 853 F. Supp. 365 (D. Idaho 1994), aff=d, 57
F.3d 1076 (1995) (unpublished opinion) (dividends paid to attorneys
practicing through an S corporation recharacterized as wages).

This issue generally hasn=t arisen in connection with partnerships
because partners are subject to different rules with respect to social security
taxes. Partners are ordinarily not considered to be employees of their
partnerships for income tax purposes, Rev. Rul. 69-184, 1969-1 C.B. 256,
but they are subject to thetax on self-employment income under IRC ' 1401.
General partners must include both guaranteed payments for services and
their distributive shares of partnership income from any trade or business
carried on by the partnership, in their net earnings from self-employment
under IRC ' 1402(a). Thus, it doesn=t matter for purposes of this tax
whether a genera partner who performs services in connection with a
partnership=s businessis paid aguaranteed amount or ssmply given ashare
of the partnership=s net income.

Inthecaseof alimited partner, however, IRC' 1402(a)(13) providesthat
the partner=s share of partnership income is not subject to the tax on self-
employment income except to the extent the partner receives a guaranteed
payment for services rendered to the partnership. At the timethisrule was
enacted, it applied only to limited partnersin alimited partnership. Withthe
advent of limited liability companies (LLCs), which are treated like
partnerships for tax purposes, there is currently uncertainty about whether
members in these organizations should be viewed as limited partners or
genera partners. If amember performs servicesfor hisLLC and is properly
viewed as alimited partner, then the issue could arise whether some or all
of the member=s share of income is actually compensation for services.

Inthisregard, IRC' 707(a)(2)(A) providesthat all ocationsof incomeand
distributions to a partner who performs services for a partnership may be
treated asif it were a payment by the partnership to someone who is not a
partner if Athe alocation and distribution, when viewed together, are
properly [so] characterized. .. .@ Thelegidlative history of this provision
indicates that one of the most important factors in determining whether a
partner is receiving an income alocation and distribution in his capacity as
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a partner is whether the amount of the payment is subject to the
entrepreneurial risks of the business. Thus, the IRS could take the position
that part or al of alimited partner=s share of partnership incomeisrealy
compensation for personal services, particularly where the amount of the
payment is essentially fixed.

The corporation which provides anon-paid corporate officer with pass-
through sharehol der income from a Subchapter S corporation should report
a portion of the pass-through income as a lobbying expense. The formula
which should be applied is. [percentage of time spent lobbying] x [IRS
definition of incomeimputed onto anon-paid corporate of ficer who receives
shareholder income].
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FINAL ADVISORY OPINION 2001-1:
Whether an accounting firm which provides servicesto a
lobbying entity or on behalf of a lobbying effort must register
and report asa lobbyist?

Summary of Decision:

An accounting firm which provides services to a lobbying entity or
on behalf of a lobbying effort is not required to register and report as a
lobbyist, unless the accounting firm has the intention of influencing
legislative action or unless the accounting firm communicates directly with
member (s) of the General Assembly or testifies in front all or part the
General Assembly on behalf of the lobbying effort when that firm has not
been invited to testify by a member of the General Assembly.

Decision:

Thefactswhich brought riseto this advisory opinion are that Crowe
Chizek, acertified public accounting firm and consulting firm headquartered
in Indianais not currently registered as a lobbyist under IC 2-7-1 et seq.
Crowe Chizek has described the functionsit performs for various lobbying
entities in its formal request for advisory opinion, which is attached and
incorporated by reference into this advisory opinion.

A “lobbyist means any person who (1) engagesin lobbying; and (2)
in any registration year, receives or expends an aggregate of five hundred
dollars ($500) in compensation or expenditures reportable under this article
for lobbying, whether the compensation or expenditures is solely for
lobbying or the lobbying is incidental to the individua’s regular
employment.” IC 2-7-1-10.

A threshold issue is whether the agreement between Crowe Chizek
anditslobbying entity clientstriggersaregistration duty on behalf of Crowe
Chizek. If theagreement specifiesthat Crowe Chizek isto perform lobbying
services on behalf of its client, then Crowe Chizek must register and report
as alobbyist. The Commission has determined that a contract to lobby is
sufficient to trigger a duty to register. FAO 97-03. However, the
“compensation” paid onthe contract isnot reportableon alobbyist’ sactivity
report until actually made. FAO 97-03. Hence, the duty to register as a
lobbyist may sometimes be different than a duty to report actua
expenditures / compensation. 1999 Commentary of the Lobby Law, p. 7
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Thenext questioniswhether Crowe Chizek hasaduty to register and
report as alobbyist when the agreement with its client is either silent as to
whether Crowe Chizek will perform lobbying duties, or when Crowe Chizek
performs the duties it has enumerated in its formal request for advisory
opinion.

The fact that a client of Crowe Chizek is aregistered lobbyist does
not mean that efforts made by Crowe Chizek on behalf of the lobbying
efforts of its client causes Crowe Chizek to have aduty of registration and
reporting under thelobby law. In general, persons who work at influencing
legidative action on behaf of the corporation are lobbyists, but the
corporation’s other employees who do not engage in lobbying are not
lobbyists. (Informal Commission Decision: November, 1996); Comment 55,
1999 Commentary of the Lobby Law.

By way of analogy, it has been determined that an employee who
lobbies on behalf of an employer is alobbyist, to the extent the employee
receives greater than $500 in compensation. FAO 98-02. It has also been
previously determined by the Commission that when an officer of a
company hostsameeting with legislatorsto discussand explain thecomplex
issuesin abill and to answer questions, that officer is engaged in lobbying,
and the company and the officer must register if the $500 threshold is met.
(Staff decision: September 1995, FAO 98-02). Similarly, a
chairman/president of an organization, who writeslettersor callslegislators
to support or protest legislation which affectsthat organization, islobbying
and must register if the $500 threshold is met. The $500 includes the
prorated amount of any regular salary s/he receives during the time spent
writing or calling. (Staff decision: December 1995); Comment 60, 1999
Commentary of the Lobby Law.

Presumably, the client of Crowe Chizek whichisthelobbying entity
(or should be registered as alobbying entity), is reporting all expenditures
it makes on behalf of its lobbying efforts. The client’s duty of reporting
would include the duty to report payments made to Crowe Chizek for the
services Crowe Chizek hasdescribed that it performsfor itslobbyist clients.
To the extent that those expenditures are reported in the public record, there
is no value in having Crowe Chizek file as a compensated lobbyist with
regard to those expenditures. Indeed, to require Crowe Chizek to register
and report as a lobbyist would impose an undue and unreasonable burden
upon it, because Crowe Chizek is not always aware of why its services are
being requested, or whether the product of its services will ultimately be
used for some lobbying purpose.
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To the extent that Crowe Chizek demonstrates an intention to
influencelegidative action, which intention can be derived from its conduct
or disclosures, then Crowe Chizek would have a duty to register and report
as a lobbyist, regardless of the nature of the original agreement with its
client. One factor which can be used to determine the intention of Crowe
Chizek iswhether it testifies before dl or part of the General Assembly on
behalf of its lobbyist client when it has not been invited to do so by a
member of the General Assembly.
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